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161,         4,  from  bottom  of  margin,  for  ^^  deftnce**  read  ^^  fence:* 
369,       10,  from  top,  for  "  ^Vard  v.  Hughes,"    read  "  Ward  v.  Uunier, 

6  Taunt.  flO." 
398,       24,  from  top  of  margin,  dele  '*  to." 
4S4,       20,  for  *<  Anonymous*  read  **  Berry  v.  Pro/^" 
427,  2,  from  top,  for  <«  GUmeesiershve^'  read  *<  Oafnrdithire:' 

665,         2,  from  l>ottom  of  margin,  for  "  c,  37."  read  "  c.  87." 
589,       10,  from  bottom  of  margin,  for  <«  1721'*  read  <<  1821.^ 


CASES 


ASOUED  AND  DETERMINED 

IN  THB 

COURT  OF  KING'S  BENCH, 

IN 

MICHAELMAS  TERM, 

IN  THE  THIRD  YEAR  OF  THE  REION 
OF  GEORGE  IV. 


Farrant  v.  Thompson  (a).  v^v^ 

JL  ROVER  for  the   machinery  of  a  mill.     At  the  trial  The  machinery 
before  Abbott,  C.  J.r  at  the  Middlesex  Sittings  after  last  p^rt  of*the 
Easter  Term,  it  appeared,  that  the  plaintiff  was  the  pro-  freehold,  and 
prietor  of  a  corn-mill  at  Cudham,  in  Kent,  which   he  had  faUy  be  re- 
purchased in  July^  1820,  of  one  Richards,  who  continued  tenant  Where 
in  possession   thereof  as  tenant  to   the  plaintiff,  under  an  ^*  ^u^a^  ?^  a 
agreement  for  a  lease  of  thirty  years,  but  which  lease  was  it  to  a  tenaot 
uever  in  fact  executed.     Richards  becoming  iiTegular  in  his  ment  for  a 
payments  of  rent,  the  plaintiff,  in  June,  1821,  put  in  a  dis-  y^^r^gf'^nd*'*^^ 
tress  upon  the  premises,  but  upon  application  by  Richards^  tli^  tenant 

,,,,..  ,  •      J    •  •        clandestinely 

he  allowed  him  time,  and  a  man  remamed  in  possession  dismantled  the 
until  August,  when  Richards  succeeded  in  putting  the  lat-  ciiinery,  which', 
ler  out   by  stratagem,  and  then  proceeded  to  dismantle  the  '"  ^^'^  removal 

,  '  .  was  seiied  by 

noill,  the  entire  machinery  of  which  was  found  to  have  been  tiie  sheriff  in 

execution,  and 

(a)  The  MS.  of  this  case  having  been  mislaid  when  the  last  number  anthorrty*^tJ*  a 
went  to  press,  it  is  thonght  right  to  insert  it  here.  ^„/}  ji^fg  p^.. 

chaser  :— 
HHd,  that  the  landlord  might  maintain  trover  against  such  purclraser,  though  tlie  te* 
oant's  term  was  unexpired. 

VOL.  11.  A 
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1822.       removed,  and  the  mill  deserted,  M^hea  possession  was  re- 
^^■^v^^     gained  by  the  plaintiff.    The  property  thus  removed  was, 
Farrant    Jjj  ^g  course  of  its  transit  to  Grayi,  in  Essex,  (where  the 
Tbompion.   defendant,  who  by  previous  private  contract  had  agreed  to 
purchase  it  of  Richards,  lived)  afterwards  seized  by  the  sheriff 
under  an  executicm  at  the  suit  of  a  third  person,  and  sold 
under  his  authority  by  public  auction,  when  the  defendant 
became  the  purchaser  of  the  articles  sought  to  be  recovered 
by  tiiis  action.    On  the  part  of  the  defendant  two  objections 
were  taken,  first,  that  as  the  goods  had  been  sold  bon&  fide 
under  legal  authority  by  the  sheriff,  it  must  be  considered  as 
a  sale  in  market  overt,  and  could  not  be  impeached  as  against 
the  purchaser,  but  that  the  action  should  have  been  brought 
against  the  sheriff;  and,  second,  that  vm  Richards  \\fB3  te- 
nant of  the  mill  under  an  agreement  for  a  lease,  the  plain- 
tiff as  landlord  could  not  maintain  trover  for  the  goods ;  his 
only  remedy  being  case  for  the  injury  to  his  reversion ;  and 
on  these  grounds  it  was  contended,  that  the  plaintiff  must 
be  nonsuited.    The  learned  Judge,  however,  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  these  objections  were  available  ;  and 

Scarlett  now  moved  for  a  rule  nisi  accordingly,  and  con- 
tended, on  the  first  point,  that  it  had  been  repeatedly  de- 
cided, that  where  goods  are  sold  under  the  authority  of  the 
sheriff,  he  was  the  only  proper  defendant  in  an  action  by 
the  landlord,  and  that  the  sale,  as  against  a  bonft  fide 
purchaser,  without  notice,  could  not  be  impeached ;  Doe  v. 
Thorn  (a),  Manmng^s  caseib),  and  Goodyer  y.Junce{c); 
and,  on  the  second  point,  that  as  the  goods  in  question  had 
been  in  the  possession  of  Richards,  as  tenant  to  the  plain- 
tiff under  a  demise,  and  as  he  was  entitled  to  the  use  of 
them  during  the   term,  trover  would  not  lie;  Gordon  v. 

(a)  1  M.  Si  S.  4S5.  (c)  Yelv.  179.    Sec  Cole  ▼.  Dmrin, 

(b)  8  Co.  Kcp.  191.  1  Ld.  Rayin.7«4. 


MICHAEUCAB  TBRMt  THIBB  OBOi  IT.  ^ 

JBofperia).  It  bid  been  contended^  at  the  trial,  that  the  pre-        laM. 
•ent  waa  shnilar  to  the  ease  of  a  tenant  cuttiog  down  treea,      v^^'*^ 
for  whkhi  when  severed,  the  landlord  might  maintain  trover  y. 

agpunst  any  third  person ;  but  in  the  first  place  trees  are  ia  XnoMrteff* 
fact  never  demised  to  the  tenant,  and  in  the  next,  the  ar- 
ticles in  this  case  could  not  be  considered  as  fixtures,  or  as  . 
part  of  the  freehold ;  they  were  mere  furniture,  and  the 
possession  *  of  them  was  wholly  gone  from  the  landlord ; 
dbey  would  pass  to  the  executoTi  and  not  to  the  heir;  and 
therefote  die  argument  did  not  apply.  This  distinction  waa 
^expressly  drawn  by  Laurence,  J.  in  the  case  of  Gordon  v. 
Harper  (fi),  and  upon  that  authority  it  was  clear  that  the 
present  form  of  action  was  not  maintainable. 

Abbott,  C.  J. — I  am  of  opinion  dut  there  is  no  foun- 
dation for  either  of  the  objections  takien  in  this  case,  and 
therefore  that  we  ought  not  to  grant  the  rule  to  enter  a  no»- 
«uit.  With  respect  to  the  first  objection,  it  is  by  no  means 
borne  out  by  the  cases  which  have  been  cited  in  support  of 
it.  The  only  case  indeed  which  appears  to  me  to  bear  upon 
the  present,  is  that  of  Doe  v.  Thorn,  and  in  that  Lord  Elr 
Unborough  states,  as  the  ground  for  entering  the  nonsuit, 
that  the  judgment  had  not  been  set  aside.  The  second  ob- 
jection, I  think,  does  not  apply  here,  although  it  certainly 
prevailed  in  the  case  of  Gordon  v.  Harper,  and  the  distinc- 
tion 1  draw  is  this ;  in  that  case  the  goods  were  personals, 
nnd  the  possession  of  them  was  wholly  divested  from  the 
landlord  by  the  demise  to  the  tenant ;  but  here  the  goods 
are  in  the  nature  of  realties,  and  go  with  the  inheritance. 
It  has  been  decided  in  Eltoes  v.  Maw  (c),  that  a  cider-mill 
and  its  appends^es  pass  to  the  heir,  and  not  to  the  executor, 
and  I  can  see  no  reason  why  a  different  doctrine  should  be 
entertained  respecting  a  corn-mill.  I  also  think  now,  as 
I  certainly  thought  at  the  trial,  that  these  goods,  when 
separated  from  the  mill,  would,  as  in  the  case  of  trees  cut 

(«)  7  T.  R.  9.  iff)  T  T.  R.  9  (c)  S  East,  28.. 
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1929.        down  by  a  tenant,  revert  to  the  landlordi  and  upon  t&at 
^^^'^'^'^       principle,  trover  is  maintainable  for  them  by  the  landlord. 
V.  Wheels  and  spindles  can  scarcely  be  considered  as  furni- 

ture^ and  it  was  proved  that  articles  of  that  description 
were  separated  from  the  mill,  and  removed  in  the  night. 
Aa  regards  the  justice  of  this  case,  no  man  can  entertain  a 
doubt,  and  I  am  of  opinion  tliat  the  law  will  authorise  us 
in  holding,  that  the  plaintiff  is  entitled  to  the  remedy  he 
seeks  in  this  particular  form  of  action,  and  against  this  par- 
ticular defendant.  The  sheriff  is  a  wrong-doer  in  taking  the 
property  of  the  plaintiff,  and  therefore  the  defendant  could 
not  under  him  acquire  any  title  to  it. 

Bay  LEY,  J. — It  seems  to  me  that  the  possession  in  this 
case  was  never  wholly  out  of  the  landlord,  and  that  the  use 
of  the  machinery  only,  not  the  machinery  itself,  was  de- 
mised to  the  tenant.  As  such,  it  is  quite  clear  that  the 
plaintiff  might  have  stopped  the  goods  if  he  had  found 
them,  in  transitu,  and  I  think  he  is  equally  entitled  to  recover 
them  in  an  action  of  trover  against  a  purchaser.  In  the 
case  of  Gordon  v.  Harper,  the  goods  were  merely  personals, 
and  remained  in  the  actual  possession  of  the  lessee  at  the 
time  when  the  seizure  was  made ;  but  here  the  goods  were 
clearly  a  part  of  the  inheritance,  and  within  the  rule  apply- 
ing to  the  case  of  trees  cut  down  by  a  tenant.  This  is  not 
like  the  case  whe];p  the  removal  of  tlie  goods  is  temporary 
er  for  an  honest  or  justifiable  purpose ;  and  I  think  we 
should  be  doing  violence  to  the  law  if  we  were  to  hold  that 
this  action  was  not  maintainable. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  goods 
in  this  case  were  part  of  the  freehold,  and  the  use  of  them 
alone  was  demised  to  the  tenant.  They  were  chattels  real, 
and  as  such  they  were  leased.  They  were  in  law  strictly  a 
part  of  the  mill  itself,  and  the  tenant  had  no  dominion  over 
them  so  as  to  make  them  personal  chattels ;  he  could  only 
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me  them  in  itata  quo  diey  existed  when  demised  to  him.       1828. 
So  It  is  in  the  case  of  a  dwelling-house  demised,  if  the      ^^v^^ 
teoaDt  polls  It  down,  the  materials  and  fixt wvs  then  revert       ^"^.^'* 
to»  and  are  the  property  of  the  landlord ;  so  it  is  in  the  case    Thompsov. 
of  growing  trees ;  and  so  likewise  I  think  it  is  here.    HThe 
wrongful  femoval  of  tiie  goods  by  tiie  tenant,  had  the  im- 
mediate effect  of  terminating  his  tenancy,  and  his  interest  in 
die  chatteb,  and  the  landlord  became  entitled  to  recover 
them  from  any  person  in  whose  possession  he  could  find 
mem* 

Bbst,  J.,  concurred* 

Rule  refused. 


D0B|  d.TBTEBELL  t^.  SkBE.  '     ^^^^^ 


Abraham  moved  for  judgment  against  die  casual  ^^S^JJuon  ta 
dector  on  an  affidavit  of  service  of  the  declaration  in  eject-  ejectment  on 
ment  upon  the  tenant  m  possession,  by  leaving  it  with  a  the  tenant  in 
servant  of  the  latter ;  the  affidavit  going  on  to  state  that  the  JJ^JJ^j^^"  g^. 

deponent  had  afterwards  seen  and  conversed  with  the  at-  qnent  acknow* 
^t  •  •  1.        1  ijj^i_-.  Mgment  from 

toraey  of  the  tenant  m  possession,  who.  acknowledged  0iat  the  attorney  of 
he  had  received  the  declaration.         *  g*  d'StiSll 

had  been  re- 

The  Court,  upon  this  affidavit,  granted  a  rule  nisi  for  dent  for  jndg.' 
judgment,   wUdi  WBs  afterwards  made  absolute  widioqt  ll^ut  the 
opposition.  woal  ejector. 


^ 


s 
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A  town  agent 
has  no  lien  for 
the  general 
balance  due  to 
him  from  a 
country  attor- 
ney, upon  the 
money  of  a 
client  of  the 
latter,  coming 
to  his  hands  In 
a  cause  in 
which  he  acts 
as  the  town 
agent.    But 
mrre,  whether 
ne  has  not  a 
lien  for  his 
agencpr  in  re- 
covering the 
money  in  the 
particnlar 
cause. 


Moody  and  others.  Assignees  of  Bkll,  a  Bankrupt, 
V,  Spbncbr,  Gentleman,  one.  Sec. 

Assumpsit  for  money  had  and  received.  At  the  trial 
before  Graham,  B.,  at  the  last  Assizes  for  the  county  of 
Lincoln,  it  appeared  in  evidence  that  the  defendant,  being 
town  agent  of  Mr.  Baldwin,  an  attorney  in  the  country,  had 
received  a  sum  of  money  due  to  the  bankrupt  from  a  perscm 
named  fViUon,  who  had  been  sued  by  Baldwin,  on  the  re- 
tainer of  the  bankrupt  before  his  bankruptcy.  The  money 
was  received  by  the  defendant  in  London,  after  the  act  of 
bankruptcy  was  committed,  and  he  refused  to  pay  it  to  the 
assignees,  on  the  ground  that  he  had  a  lien  upon  it  for  a 
general  balance  due  to  him  from  Baldwin,  as  town  agent  of 
the  latter  in  that  and  other  causes.  It  was  objected  at  the 
trial,  that  the  action  would  not  lie  against  the  defendant^ 
there  being  no  privity  between  him  and  the  assignees,  to 
whom  Baldwin  alone  was  liable.  The  learned  Judge,  how- 
ever, over-ruled  the  objection,  and  the  plaintiffs  had  a  ver- 
dict, with  liberty  to  the  defendant  to  move  the  Court. 


Denmanf  C.  S.,  now  moved  for  a  rule  to  shew  cause 
why  a  nonsuit  should  ihi  be  entered,  or  a  new  trial  granted, 
and  contended  that  the  defendant  had  a  lien  upon  the 
money  for  the  general  balance  due  to  him  for  business  done 
as  town  agent  for  Baldwin,  the  country  attorney.  The 
.  money  in  question  was  received  by  the  defendant  simply  as 
agent  for  Baldtcin,  without  any  specification  of  trust  for 
the  assignees.  Between  him  and  the  assignees  there  was 
no  privity  of  contract,  and  therefore  as  against  him  they  had 
no  remedy.  The  original  suit  was  carried  on,  and  the 
money  recovered  by  his  means,  and  at  his  expence,  and  it 
seemed  but  reasonable  that  he  should  have  a  lien  upon  the 
proceeds  not  only  for  the  expence  and'  laboor  so  btstowed. 


MICHA9£AiA8  T^BBM,  TffTEP  QBQ.  IV.  7^ 

but  also  for  the  general  balance  in  respect  of  other  bushieii       1828. 
done  for  Baldwin,  hb  principal.      If  this  could  not  be      "^^v"^^ 
treated  as  money  had  and  received  to  the  use  of  the  as«      Moovr 
signeesy  it  was  quite  clear  that  the  defendant  was  entitled  to     Sniaain* 
judgment  of  nonsuit.    He  cited  Ward  v.  Hepple  (a),  as  an 
authority  to  shew  that  an  agent  in  town  has  a  lien  upon 
papers  in  his  hands  for  what  is  due  to  him  as  agent  in  the 
ca4se  from  the  solicitor  in  the. country ;  and  he  insisted,  that 
in  principle,  there  was  no  difference  between  money  and 
papers  in  the  hands  of  the  agent. 

Abbott,  C.  J«— -Tbe  case  cited  seems  to  be  no  autho- 
rity on  this  point.  That  was  entirely  a  question  between 
the  town  agent  and  the  solicitor  in  the  country.  Here  the 
question  is  between  the  agent  and  the  party  for  whom  be 
bas  received  the  money*  The  assignees  of  the  bankrupt 
claim  this  as  money  had  and  received  to  their  use  for  the 
benefit  of  the  bankrupt's  estate,  and  if  the  bankruptcy  had 
not  taken  place,  it  is  quite  clear  that  this  would  have  been 
money  received  to  the  use  of  the  bankrupt,  but  the  bank- 
ruptcy mtervening,  the  title  of  the  assignees  accrues.  If 
the  case  is  put  upon  the  question,  whether  the  defendant  has 
a  right  to  keep  this  money  in  respect  of  a  claim  which  he 
has  upon  the  bankrupt,  the  argument  is  clearly  against  the 
defendant;  and  I  do  not  see  that  the  intervention  of  Bald^ 
wrin  makes  any  difference  in  the  case,  because  the  latter  and 
the  defendant  must  be  considered  as  standing  in  the  same 
aitnation.  It  does  not  appear  to  have  been  suggested  at  the 
trial  that  the  defendant  was  entitled  to  any  reduction  of  the 
damages  in  respect  of  his  expences  and  trouble  in  recovering 
this  money ;  but  he  appears  to  have  rested  his  case  on  a 
claim  of  lien  upon  this  money  for  the  general  balance  due 
from  Baldwin,  as  hb  town  agent.  If  by  law  the  defendant 
b  entitled  to  a  lien  upon  this  money  for  the  expences  in* 
curred  by  him  in  the  particular  suit  in  which  it  was  recover* 

(fl)  16  Vci.  «97. 
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1B22.        ed,  that  is  a  different  question^  and  may  be  the  ground  of 


Spemceb. 


an  application  of  another  kind ;  but  at  present  no  such  ap- 

MoODT 

«.  plication  is  presented,  nor  does  it  appear  that  the  subject 

was  introduced  at  the  trial.  I  am  of  opinion  that  the  de* 
fendant  has  no  lien  on  the  money  for  the  general  balance 
claimed  to  be  due  to  him  from  the  attorney  in  the  country. 

Bayley,  J. — Tt  is  quite  clear  that  this  is  money  had  and 
received  to  the  use  of  the  assignees,  because  the^  are  the 
parties  to  whom  the  general  property  of  the  bankrupt  be* 
longs.  The  defendant^  as  agent  for  the  attorney  in  the 
country,  must  have  known  that  the  money  was  received  for 
their  use.  The  defendant  must  stand  in  the  same  situation 
as  Baldxsnrif  and  before  he  can  make  any  valid  defence  to 
this  action,  he  must  shew  that  Baldwin  had  a  right  to  retain 
the  money  against  the  assignees.  It  cannot  be  said  that 
the  defendant  was  carrying  on  the  suit  upon  the  credit  of 
the  assignees^  but  on  the  credit  of  Baldwin,  and  therefore 
he  could  not  maintain  an  action  against  the  assignees  to  re- 
cover the  amount  of  his  bill  from  them.  Suppose  the  as- 
signees had  paid  Baldwin  his  bill  of  coHs,  then  all  right 
which  the  defendant  had  as  an  agent  would  be  destroyed. 
The  justice  of  the  case  is  clearly  against  the  defendant. 
He,  as  agent,  is  the  hand  to  receive  the  money,  but  he 
knows  at  the  time  he  receives  it,  that  he  receives  it  for  the 
benefit  of  the  assignees.  Suppose  Baldwin  had  received 
it,  he  would  have  received  it  for  the  use  of  the  assignees, 
and  he  clearly  would  not  have  a  right  to  stop  it  in  transitu. 
Unless  Baldwin  had  that  right,  I  am  of  opinion  that  the 
defendant  has  no  right  to  pay  Baldwiris  debt  with  the  money 
belonging  to  the  assignees. 

HoLROYD,J.,  and  Best,  J.,  concurred. 

Rule  refused. 

On  a  subsequent  day  Denman  obtained  a  rule  nisi  for 
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fwlucing  the  amount  of  damages  by  such  sum  as  sbouM        18SS. 

appear  to  be  due  to  the  defendant  in  respect  of  hb  agency  ^•^v^ 
in  recovering  the  particular  sum  of  money  for  which  the      ^^>*^' 

action  was  brou|^t«  Snuemu 


HsVDET  9.  BiBRs  and  Two  Odiers.  JUnitiff 

X  HIS  was  an  action  of  assault  and  fidse  imprisonment^  By  statote 
brought  by  the  plaintiif  against  three  defendants,  two  of  •.  34,  aoy  lic-  * 
arhom^werejoflkers  of  Excise,  and  the  third  a  person  acting  .^^1*1^ 
in  their  aid.    At  the  tiial  before  Be^,  J.,  at  the  last  Assizes  person  or  per- 
for  the  county  of  St^olfc,  the  plamtm  was  nonsuited,  on  the  matter  or 
ground  diat  the  action  was  not  brought  within  three  months  any  officer  or 
next  after  the  cause  of  action  had  arisen,  as  required  by  ^P^^^nof  Es- 

»  1  i^   cig^^  or  any 

23  Geo*  3.  C.  70.  S.  34.  others  actins 

in  his  or  their 
aid,  most  ba 

Siorki  now  moved  to  set  a^de  the  nonsuit,  and  obtain  a  ^^™|^ree 

new  trial,  and*  contended  that  the  defendants  were  not  within  nonths  neit 

after  the  caose 
the  protection  of  s.  34  of  the  statute  above  mentioned.     By  of  action. 

s.  33,  notice  of  action  is  required  to  be  given  to  officers  of  ^^^  8ection%x. 

Excise,  and  their  assistants,  acting  under  the  authorities  and  ^^^"  ^^^ 

powers  to  them  given  by  the  several  statutes  made  for  se-  selves  and 

curing  the  duties  of  excise  and  inland  dues,  for  any  thing  in  their  aid. 

done  in  the  execution  of,  or  by  reason  of  his  or  their  office,  an  action'*^^ 

and  bys.  31,  any  such  officers,  or  other  persons,  acting  in  against  officers 

Oi  JtiXcise.  &c« 
their  aid,  may  tender  amends   to   the   party  complaining ;  not  brought 

and  then  by  s.  34,  (upon  which  the  question  arose)  it  is  Umited  is  biu? 
enacted,  "  that  if  any  action  or  suit  shall  be  brought* or  1|^^^^^®  ^ 

commenced  acainst  any  person  or  persons  for  any  matter  or  »•  93,  which  • 

.1-       ^        il/  a:  ^  c        '  *u        extends  to  any 

thing  done  by  any  officer  or  officers  of  excise,  or  any  others  action  agalMt 

acting  in  his  or  their  aid,  in  execution  of,  or  by  reason  of  Srsons^*^ 

any  thing  by 
him  or  them  done  in  parsnancc  of  any  act  or  acts  relating  to  the  revenues  of  Customs 
and  £jicise. 
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hU  or  their  oflBcei  such  action  or  suit  shall  be  brought  or 
commeuced  within  three  months  next  after  the  cause  of 
action  shall  arise,  and  not  afterwards."  Now,  he  contended 
that  this  clause  did  not  mean  to  extend  to  the  officers  them* 
seves,  but  to  any  person  or  persons  for  any  matter  or  thing 
done  by  the  officer  or  officers,  or  any  others  acting  in  his  or 
their  aid.  In  this  case  all  that  was  required,  was  to  give  the 
defendants  the  notice  of  action  required  by  the  statute^ 
which  had  been  done,  and  the  plainti6f  's  right  of  action 
against  these  defendants  could  not,  by  any  fair  interpreta- 
tion of  s.  34  of  the  statute,  be  limited  to  three  months. 


Per  Curiam* — How  can  any  action  be  brought  against 
any  other  persons  under  this  statute,  but  for  something  done 
by  the  officer,  or  others  acting  in  his  aid  ?  But,  supposing 
there  to  be  any  thing  in  this  objection,  it  is  completely  re* 
moved  by  the  £8  Geo.  3.  c.  37*  s.  23,  by  which  it  is  enactedt 
'^  that  if  any  action  or  suit  shall  be  brought  or  commenced 
against  any  person  or  persons  for  any  thing  by  him  or  them 
done  in  pursuance  of  this  or  any  other  act  or  acts  of  par- 
liament now  in  force,  or  hereafter  to  be  made,  relating  to 
his  Miyest/s  revenues  of  customs  and  excise,  or  either  of 
them,  such  action  or  suit  shall  be  conmienced  within  three 
mouths  next  after  the  matter  or  thing  doue.** 

Rule  refused. 


COLTHERD  V.  PuNCHEON. 


Proof  that  a  xIlSSUMPSIT  on  the  warranty  of  a  horse,  the  warranty 
SiMMr''  only  heing,  that  the  horse  was  ''  a  good  drawer,  and  would  pull 
''^^  ^^  ^^h  quietly  in  harness.'*    At  the  trial  before  Jbbott,  C.  J.  at 


tyUiat 

htU^rngmfd    the  last  Assizes  for  the  county  of  Northumberland,   the 
puUs  quUUy  in  plaintiff  had  a  verdict. 

kamcst,** 


CoLTBftB* 
PUHCHIO>. 
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X  WilHami  now  moved  to  set  aside  the  verdict,  and  ob-  IMt. 
tain  a  new  trial,  on  die  ground  that  the  verdict  was  against 
die  evidence  in  the  cause.  The  evidence  was,  that  the  horse 
was  a  good  drawer,  but  it  did  not  appear  that  he  pulled 
qmetfym  hameta.  He  therefore  submitted  that  thewar- 
fahty  being  stated  in  the  dedaration  as  an  entire  contract^ 
the  plaintiff  ought  to  have  proved  the  whole  of  it  before  he 
could  recover.  Being  **  a  good  drawer,'*  and  **  pulling 
quktfy  in  hamets,^  he  insisted  were  not  Convertible  terms; 
for  a  horse  m^t  be  a  good  drawer,  and  yet  not  pull  qutedj 
in  harness.  As  the  plaintiff  therefore  had  failed  in  proving 
the  whole  of  his  allegation,  the  verdict  could  not  be  sus- 
tained. 

'  Per  Curtain.^— There  is  nothing  in  thb  objection.  In 
assumpsit  the  rule  is,  thai  you  must  prove  the  whole  of  the 
consideration,  but  you  need  not  prove  the  whole  of  the  pro- 
mise. The  consideration  here  is,  that  the  plaintiff  would 
buy  of  the  defendant  the  horse  at  a  certain  price ;  and  the 
promise  is,  that  the  horse  is  a  good  drawer,  and  pulls  quietly 
in  harness.  The  very  words  of  the  promise  need  not  be 
laid  nor  proved ;  it  is  sufficient  to  state  the  substance,  and  if 
that  be  proved,  it  is  enough  to  support  the  action.  But  it 
is  quite  clear,  in  tiiis  case,  that  these  are  convertible  terms, 
because  no  horse  can  be  said  to  be  a  good  drawer,  if  he 
will  not  pull  quiedy  in  harness ;  and  therefore  proof  that 
he  is  merely  a  good  puller  will  not  satisfy  the  warranty. 
The  word  ''  good**  must  mean  ^'  good  in  all  particulars." 

Rule  refused  (a). 

(«)  Vide  t  B«s.  Sc  Pak  79.  Latw.  t37«  Cro.  Ellt.  79.  1  Tknnt.  fit. 
5S5. 1  New  Rep.  ITS.  1  Campb.  36S.  t  Ibid.  S07.  4  East,  464, 5.  6  Ibid. 
568.  8  Ibid.  79.  IS  lUd.  1.  13  lUd.  tOS.  120.  1 T.  R.  f 40.  4  Ibid.  560. 
5  Ibid.  490.  7  Ibid.  548.  Pong.  158. 669. 
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3iiiir»fay»  Bob  v.  Rob. 

SerTice  of  de-  %^niTTY  moved  for  judgmeot  against  the  casual  ejector, 
ejectment  by  upon  au  aflndavit  of  the  service  of  the  declaration  in  gect- 
thTdauffhter  ^^^  upoQ  the  tenant  in  possession  (who  was  confined  to  her 
^  the  teDtnt  room,  and  could  not  be  seen),  by  leaving  it  with  her  daugh- 
^ho  was  ton-  ter,  the  deponent  swearing  to  an  acknowledgment  by  the 
poiitionX  with  daughter  the  day  before  the  essoign  day  of  the  Term,  that 

^t^tdauffh-  ^^'  ^*^  ^^^^  ^^^^  ^^  declaration  to  her  mother,  to  whom, 

ter  acknow-      she  explained  its  meaning, 
ledged  tbe  re-  ^  ^ 

eeipt  of  the 

andthat^e  '^^^  Court  thought  this  sufficient  for  a  rule  nisi,  wfaich 

had  read  it  ^1^9  accordingly  granted,  and  afterwards  made  absolute 
over  and  ex-        :  ^  ,  T 

Slained  it  to      without  opposition, 
cr  mother  be- 
fore the  esioign  day  of  the  Term,  lofficient  for  a  rule  nisi  for  judgment  againat  the  casual 
ejector. 


Tfctrridoy,  HoPLET  V.  ThOENTON. 

Nov,  7. 

Judgment  en-  J^^  L  J  IVES  moved  to  enter  up  judgment  on  an  old 
oldTwarrant  ^  warrant  of  attorney,  upon  an  affidavit,  stating  that  a  letter 
attorney,  the     had  been  received  from   the   defendant,   residing  in  New 

affidavit  Stat-      o       t       r  .  .        •  1       i» 

ing  that  the  South  Wales,  shewing  that  he  was  alive  m  the  month  of 
alive  at  New^  August  last.  He  founded  his  motion  on  the  authority  of 
inUe  month  ^^^  ^*®  ^^  Faughan  V.  Ellis,  recorded  in  the  Rule  Office, 
oi  August  last,  Mich,  40  Gf 0. 3^  in  which  the  Court  gave  judgment  on  a 
bya^cuer^re-    '^^  application,  supported  by  an  affidavit  that  the  defendant 

Wm  of  SUt  ^®*  "'*^®  *^  ^'-  ^^'^^^^^'S*  i»  ^^^  month  of  September 
date.  preceding.    The  affidavit'  in  the  present  case  went  on  fur- 

ther to  state,  that  the  deponent  verily  believed  the  defend- 
ant to  be  still  alive. 

The  Court  thought  the  affidavit  sufficient;  and  therefore 
gave  leave  to  enter  up  judgment. 
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Ex  parte  BoTLB.  J*-"-*. 


Nov,  7« 


JrULLER  m(wed  for  a  rule,  ealling  on  Ae  sheriff  of  ^^^  •^^ 

.  .  y  riff  or  bit  de- 

Ditvanshire^  orliis  deputy,  to  shew  cause  why  he  should  not  pnty  neglecti 
enter  a  plaint  in  replevin,  in  his  Court,  under  die  foUowbg  p|^|^^  i^  ^^ 
circumfltances  :--Tbe  cattle  of  one  Chi^  having  trespassed  jjjjjf'ci^ 
on  the  lands  of  a  person  named  Boyk,  they  were  impounded  for  damafe 
by  the  latter,  and  replevied  by  the  former.    Upon  applying  CoartwUinot 
at  die  office  of  die  under  sheriff  to  ascertain  whether  any  So"Ioon nS-^ 
plaint  had  been  entered,  whereon  to  found  the  replevin, ^it  ^ob* 
was  discovered  that  none  had  l>een  entered.    It  was  con- 
tended, therefore,  that  Chugg  could  not  proceed  in  his  re- 
plevin uvdl  the  plaint  was  entered ;  and  it  was  suggested 
by  the  affidavits,  that  the  neglect  to  enter  it  was  by  collu- 
sion between  the  sheriff's  deputy  and  the  defendant  in  re- 
plevin.    Until  the  plaint  was  entered  nothing  could  appear 
on  die  records  of  the  county  court ;  consequently,  the  de- 
fendant in  replevin  could  not  force  the  plaintiff  on,  or  non 
pros  his  suit  if  not  prosecuted.    In  point  of  law,  he  in- 
sisted, that  the  preliminary  step  on  the  part  of  the  sheriff 
was  to  enter  the  plaint  before  he  granted  replevin.    The 
granting  a  replevin  is  founded  on  an  actual  levying  of  a 
plaint,  and  therefore  pre-supposes  an  entry  of  that  plaint 
in  the  sheriff's  court.     In  Richardi  v.  Acton  {a)  the  Court 
of  Common  Pleat  interfered  in  a  summary  way,*  not  only 
against  the  sheriff,  but  his  under-sheriff,  and  replevin  clerk « 
where  a  discovery  of  the  names  of  the  pledges  had  been 
refused,  holding  them  all  answerable  for  the  sufficiency  of 
the  pledges.     In  principle  that  case  was  like  the  present. 
It  did  not  appear  from  the  affidavit  that  any  pledges  to  pro- 
secute had  been  taken  by  the  slieriff,  and  therefore  the  de- 
fendant was  in  no  condition  to  take  an   assignment  of  the 
replevin  bond,  and  proceed  as  in  ordinary  cases. 

(a)  8  Sir  Wm.  Bl.  IS'JO. 
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1823.  Abbott,  C.  J.-— We  have  no  authority  to  grant  the  pre- 

^^^^^^  tent  application.  If  the  sheriff  grants  replevin  without  taking 
Bovuk  pledges,  he  may  be  liable  in  an  action  on  the  case  for  his 
negligence;  but  vre  cannot  order  him,  by  a  rule  of  this 
Court,  to  oiter  a  plaint  in  his  own  Court.  The  sheriff  is 
to  take  a  bond,  and  if  no  plaint  is  entered*  which  is  the 
act  of  the  party^  ibe  bond  is  forfeited.  If  a  bond  has  been 
taken,  the  sheriff  should  be  called  upon  to  assign  it  You 
had  better  inquire  farther  on  that  head.  At  present  there 
is  nodiing  whereon  to  found  the  jurisdiction  of  this  Court ; 
and  therefore  we  have  no  authority  to  interfere.  If  we  can 
do  any  thing  it  must  be  by  writ  of  mandamus  to  compel 
the  sheriff  to  enter  the  plabt ;  but  there  is  no  such  applica- 
tion now  made  to  us.  Where  the  sheriff  neglects  his  duty, 
the  party  has  another  remedy  without  applybg  to  this 
Court. 

The  rest  of  the  Court  concurred. 

Rule  refused  (a). 

(a)  It  seeau  doabtfnl  whether  the  sheriff  is  bound  to  take  a  bond  in 
damage  feasant,  and  it  seldom  is  talcen  in  such  casts.  The  ttatnte  of 
MwrWridgt^  5S  Hen.  S.  c.  21,  which  enables  the  sheriff  to  grant  replerin 
without  suing  any  writ  out  of  Ctianeery,  says  nothing  about  pledges. 
By  the  common  law,  according  to  which  replevin  for  distress  damage 
feasant  may  now  be  granted,  it  'is  only  necessary  that,  first,  pledges  for 
the  prosecution,  which  are  merely  nominal  {John  Doe  and  Bickmrd  Rot) 
dioald  be  given ;  and,  second,  pledges  pro  rdomo  kabendo.  1  Ld.  Rayra. 
978.  The  st^itute  11  Geo,  2.  c.  19.  only  prescribes  that  a  bond  should  be 
taken  where  the  distress  is  for  rent,  and  nothing  is  said  there  respecUng 
distress  damage  feasant    Tide  ArchhM  Pr,  vol*  iL  p.  63,  tt  eeq. 
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last. 


SfrOULB  t.  IiBQOB.  Aatniiqr, 

N99.  7. 


A 

promissory  note,  with  the  oommon  money  counts.    The  1S^JL^[^ 
defendant  suflEered  judgment  to  go  by  defuilt  on  the  money  ^^^^^^T^ 


SSUMPSrr  by  the  iodofMe  against  tfa^  makev  of  a  DecUrmtkm 


counts,  and  pleaded  die  general  issue,  non  assumpsit,  to  tint  it  wm 
the  counts  on  the  ;note.    At  the  trial  before  Jbbofi,  C.  Jt  at  N9^1^ 
at  the  Lomdon  adjourned  Sit^gs  after  last  Term,  the  ques-  ^SS^^' 
t|on  was,  whether  the  note  was  sufficiently  set  out  in  the  •teriinf  Money 

1        .  .  without  goiait 

dedaration.    Hie  allegation  m  the  declaration  was,  that  the  on  to  stct  tlMt 
defendant  <<  on  the  2d  of  Marck,  1815,  at  Dublin^  to  wit,  ^^|*a^4 
^t  London,  &c.  made  his  certain  promissory  note,  8ic.  and  ^^  ^^JJ^^f^^^ 
thereby  promised  to  pay  at  No.  81,  Dame  Street,  Dublinp  pote  it  given 
forty-oue  days  after  the  date  thereof,  to  plaintiiF  or  order,  rency,  it  in* 
the  sum  of  121/.  17*.  6d.  sterlings  for  value  received,  8cc.  ;^  •"^c'^at. 
and  it  appearing  that  the  note  was  dmwn  in  Ireland,  and 
there  being  no  averment  that  Dublin  was  in  Ireland^  the 
learned  Judge  was  of  opinion^  acting  upon  the  authority 
of  Kearney  v.  King  {a),  that  the  note  was  insufficiently  set 
out  in  the  declaration,  and  directed  the  Jury  accordingly ; 
but  a  verdict  was  found  for  the   plaintiff  on   the  money 
counts,  to  which  there  had  been  judgment  by  default,  with^ 
out  interest  on  the  damages. 

Campbell  now  moved  for  a  rule  nisi  to  enter  a  verdict 
upon  the  first  two  counts  of  the  declaration,  with  a  view 
to  costs,  and  the  interest  due  on  the  promissory  note. 
He  contended  that  this  case  was  clearly  distinguishable 
from  Kearney  v.  King,  lliat  was  a  declaration  on  a  bill 
of  exchange  alleged  to  be  drawn  at  Dublin,  but  which 
did  not  appear  to  be  made  payable  in  Dublin.  In  this 
case  the  promissory  note  was  drawn  in  Dublin,  and 
was  made  payable  ^t  Ho.  S\,  Dame  Street,  Dublin.  The 
(a)  1  Chit  Kep.  28.  S.  C.  ^  Barn.  &  Aid.  301. 


Sproulb 
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Un.  question  therefore  was,  whether  a  person  reading  this  de- 
claration would  not  sufficiently  draw  the  inference  that  this 
was  an  Irish  proraissory  note  made  in  Ireland.    If  any 

LaeoB.  common  person  would  do  so,  the  Court  would.  The  ob- 
jection made  at  the  trial  was^  that  it  was  not  sufficient  to 
state  in  the  declaration  that  the  note  was  made  payable  at 
No.  81,  Dame  Street^  Dublin,  but  that  it  should  have  gone 
on  and  said,  **  meaning  Dublin  in  Ireland." — {Bayley,  J. 
Are  we  to  take  notice  judicially  that  Dame  Street,  Dublin^ 
is  in  Ireland  f)  The  Court  certainly  will  not  judicially  take 
notice  of  vills  and  parishes,  but  they  will  of  counties.  Now 
Dublin  is  a  county,  and  there  seems  no  good  reason  why 
the  same  principle  should  not  apply.— (Bay2ey,  J.  The 
reason  why  the  Court  judicially  takes  notice  of  counties  in 
this  country  is,  that  the  sheriff  of  the  county  is  the  person 
to  whom  the  Court  directs  its  writs.)  There  are  many 
public  acts  of  parliament  in  which  Dublin  is  mentioned 
without  describing  it  as  being  in  Ireland,  and  in  construing 
such  acts  the  Court  would  be  bound  judicially  to  take  notice 
diat  the  Dublin  therein  mentioned  meant  Dublin  in  Ireland. 
Suppose  an  action  brought  in  one  of  the  Irish  Courts  upon 
a  bill  of  exchange,  accepted  in  London,  made  payable  at 
No.  81,  Lombard  Street,  London,  would  it  be  necessary  to 
go  on,  and  allege  in  the  declaration  that  London  was  in  the 
realm  of  'England  ?  Upon  the  face  of  this  declaration  the 
note  is  made  payable  at  a  place  exceedingly  well  known,  in 
the  common  understanding  of  mankind,  and  therefore  Dub- 
lin must  be  understood  to  mean  Dublin  in  Ireland.  There 
is  this  distinction  between  the  present  case  and  Kearney  t. 
King,  that  here  the  note  is  described  as  being  made  pay- 
able at  No.  81,  Dame  Street,  Dublin,  which  gives  the  place 
'  of  payment  local  certainty,  whereas  in  that  case  the  place  of 
payment  was  merely  described  as  being  Dublin  generally. — 
{Bayley,  J.  The  difficulty  we  had  in  that  case  was  in  saying 
that  the  Dublin  therein  mentioned  meant  Dublin  in  Ireland, 
Now  there  may  be  more  Dublins  than  one,  and,  if  I  mis- 
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take  not,  there  is  a  Dublin  in  America.— ^Abbott^  C.  J.  ISit. 
There  was  another  diflScuItj  in  that  case,  which  also  exists 
io  this,  namely,  that  in  that  there  was  no  sufficient  descrip* 
tion  of  the  money  for  which  the  bill  was  given,  as  to  whe-  Laooi. 
Iher  it  was  Iri$h  or  English,  and  the  question  would  arise 
whether  tiie  money  mentioned  would  not  be  understood  to 
mean  Irish  and  not  English.  Supposing  you  had  tile  alle- 
gation in  this  case  that  Dublin  was  in  Ireland,  and  you  had 
gone  oo  to  say  that  the  defendant  had  made  his  promissory 
note  at  DtAHn  in  Ireland,  and  thereby  promised  to  pay  so 
amdi  money  sterling,  would  that  have  done  I)  The  difii- 
culty  in  that  case  would  have  been  removed,  because  Irish 
money  in  Ireland  is  called  sterling ;  and  therefore  the  ob- 
jection would  not  have  been  available,  because  in  an  action 
upon  t  money  security  made  in  Ireland  or  in  a  foreign 
coontry,  it  must  be  understood  tliat  the  money  is  to  b6 
paid  according  to  the  ctirrency  of  the  country  in  which  thd 
instniment  is  made.  Therefore,  the  moment  it  is  established 
that  the  note  is  made  at  Dublin  in  Ireland,  the  intendment 
of  law  is,  that  it  is  to  be  paid  in  Irish  currency. — (Best,  J. 
Can  we  in  this  Court  know  any  thitig  of  Irish  currency  l) 
The  difference  between  the  currency  of  the  two  countries 
is  perfectly  well  known,  and  when  the  instrument  is  alleged 
to  have  been  made  in  Ireland,  Jt  is  not  to  be  assumed  that 
it  is  to  be  for  English  currency. — {Abbott,  C.  J.  A  bill  may 
be  made  in  Ireland  for  English  money. — Bayley,  J.  Yon 
take  upon  yourself  to  state  what  the  note  is,  according  to 
its  legal  operation,  and  you  describe  it  to  be  so  much  mo« 
ney  sterlii^ ;  must  you  not  describe  the  money  in  pounds, 
shillings,  &c.  English  currency,  or  money  English  f)  Ndt 
if  it  is  shewn  that  the  contract  is  made  in  a  foreign 
country* 

Abbott,  C.J. — I  thbk  that  in  an  English  Court  of 
Justice  we  must  understand,  by  '^  so  many  pounds  sterling,** 
that  English  money  is  meant.    That  was  the  opinion  of  the 
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Court  in  the  case  of  Kearney  v.  King,  which  case  if  as  tried 
before  me.  There  I  declined  to  nonsuit  upon  the  objec- 
tion, but  gave  leave  to  move  the  Court  upon  it,  and  the 
Lecgb.  Court  was  afterwards  clearly  of  opinion  that  both  the  ob- 
jections which  arise  in  this  case,  as  well  as  in  that,  were  fatal. 
Acting  upon  the  authority  of  that  case  the  like  judgment 
must  be  given  in  tliis.  With  reference  to  the  effect  of  "  so 
much  money  sterling,"  the  words  must  be  understood  with 
reference  to  their  context.  It  is  very  easy  for  the  pleader 
to  take  the  trouble  of  introducing  two  or  three  words  into 
his  declaration,  which  would  save  all  this  difficulty.  The 
common  mode  of  declaring  upon  a  bill  of  exchange  for  fo- 
reign coin  is  to  describe  it  as  '*  so  many  ducats,  &c.  being 
of  the  value  of  so  much  money  English"  which  saves  all 
the  trouble  of  inquiring  into  the  value  of  the  money.  I 
am  clearly  of  opinion  tliat  nothing  can  be  taken  by  this 
motion. 

Bay  LEY,  J. — It  is  true  that  in  some  public  acts  of  par- 
liament, Dublin  is  mentioned  without  stating  that  that  city 
is  in  Ireland,  and  certainly  in  any  case  coming  before  us 
under  such  acts,  we  might  take  noticejudicially  that  Dublin 
is  in  Ireland;  but  in  a  case  like  the  present,  we  cannot 
take  judicial  notice  that  Dublin  is  in  Ireland;  for  as  I  have 
already  said,  there  may  be  other  places  known  by  the  name 
of  Dublin  beside  the  city  of  that  name  in  that  part  of  the 
united  kingdom.  After  the  case  of  Kearney  v.  King,  which 
I  think  was  properly  decided,  the  objections  to  this  declara- 
tion are  fatal. 

HOLROYD,  J.  was  of  the  same  opinion. 

Best,  J. — We  should  involve  ourselves  in  great  difficulty 
if  we  were  to  hold  tliis  declaration  sufficient.  For  instance, 
we  might  be  called  upon  to  hold  that  a  declaration  upon  a 
bill  of  exchange)  made  at  Kingston  in  Jamaica,  would  be 
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sufficient  if  it  merely  alleged  that  it  was  made  at  King$i(m  IBStt. 

generally,  which  would  clearly  be  bad,  because  we  know  ^■^'v*'^^ 

that  diere  is  a  great  difference  between  the  value  of  Engluk  «. 

money  and  the  cnrrency  of  our-cdonies.  ^^^ 

Rule  refused* 


Dyer  v.  Ashtok«  FfWtfjr, 


A.SSUMPSIT  by  landlord  against  tenant  from  year  to  Payment  of 
year  of  two  messuages,  with  the  appurtenance^.    Breaches  coart,  upon  a 
to  the  first  count,  the  not  keeping  the  premises  in  tenant-  J|^ctL*tdnS^ 
able  repair;  and  to  the  second  count,  first,  the  not  keeping  the  cootract, 
in  repair,  and,  second,  the  non-payment  of  rent.    The  de-  the  defendant 
fendant  pleaded  the'  general  issu^,  and  paid  into  Court,  ingTu'exUt^  ' 
under  the  second  breach  of  the  second  count,  the  sum  of  «nce.  Where 
6/.  lOf.,  being  one  half-year's  rent.     At  the  trial  of  the  by  landlord 
cause  before  Richards,  C.  B.,  at  the  last  Assizes  for  the  ^rred,  that 
county  of  Surrey,  it  being  previously  understood  that  the  •**^*"^*  ^®* 
plaintiff's  interest  in  the  premises,  and  a  payment  of  rent  plaintiff  of  cer- 
up  to  Michaelmas,  1821,  by  the  defendant  to  him,  were  ad-  dec.  from  year 
mitted,  the   plaintiff  put  in  evidence  a  memorandum  of  i**cerrain"re^ 
agreement,  bearing  date  the  18th  of  September,  1804,  be-  P«y«We  half 
tween  Benjamin  Bond,  John  Bond,  and  Joseph  Bond,  exe-  that  defendant 
cutors  of  John  Bond,  surviving  executor  of  Mary  Corbett,  promised  that 
of  the  one  part,  and  the  defendant  of  the   other  part ;  by  ^„^*^|^'e 
which  Messrs.  Bond  agreed,  "  when  requested/'  to  grant  to  continnancc  of 

the  tenancy, 
keep  the  mcs- 
snages,  Ste.  in  repair,  and  wonld,  during  the  continuance  of  the  said  tenancy,  pay  rent ; 
and  alleged  as  breaches,  in  the  first  coont,  that  the  premises  were  not  kept  in  tenantable 
repair ;  and  in  the  second,  first,  non-repair,  and,  second,  non-payment  or  rent ;  and  the 
defendant  having  pleaded  the  general  issue,  and  paid  into  Court  half  a  year's  rent  under 
ike  eeeond  6rfaci^:— Held,  that  such  payment  admitted  the  whole  of  the  contract :— Held 
also,  that  a  stampt  agreement  for  a  lease  for  seventeen  years  and  a  half  of  the  premises 
in  question,  to  which  the  plaintiff  was  no  party,  but  made  between  defendant  and  other 
persons,  from  whom  plaintiff  derived  title  to  the  premises,  was  admissible  in  avidence 
to  prove  the  defendant's  promise  to  keep  the  messuages  in  repair. 

B  2 
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1822.  tlie  defendant,  and  the  defendant  agreed  to  accept,  a  lease 
of  the  premises  in  qnestion,  for  a  term  of  seventeen  years 
and  a  half,  from  the  then  next  Michaelmas^  at  a  yearly  rent 
AtnToir.  ^  1^1^^  payable  half  yearly.  This  document  was  stamped 
widi  an  agreement  stamp.  The  arrear  of  rent  due  at  Lady 
Day,  1822,  was  then  proved,  and  a  great  number  of  wit- 
nesses were  called,  who  stated  that  the  premises  were  not 
in  tenantable  repair.  In  answer  to  this  case  it  was  objected 
that  the  document  produced,  and  which  was  the  only  evi- 
dence of  any  promise  by  the  defendant  to  keep  the  premises 
in  repair,  could  not  be  received  in  its  present  shape.  If  it 
was  produced  as  a  lease,  it  was  inadmissible  for  being 
stamped  with  an  agreement  stamp  only  ;  if  it  was  produced 
as  an  agreemcfnt,  it  was  a  chose  in  action,  not  assignable ; 
and  therefore  could  not  form  the  subject-matter  of  an  ac- 
tion. In  reply  to  this  objection  the  plaintiff  produced  the 
rule  of  Court  under  which  the  defendant  had  paid  into  Court 
the  half  year's  rent,  part  of  the  sum  claimed  in  the  present 
action,  which  it  was  contended  was  an  admission  of  the 
contract  produced  in  evidence  by  the  plaintiff:  to  which  it 
was  argued,  that  the  necessary  effect  of  the  latter  evidence 
was  to  shew  that  the  defendant  was  a  tenant  under  a  lease, 
and  not  a  tenantyrom  year  to  year,  and  that  being  in  direct 
opposition  to  the  language  of  the  declaration,  the  plaintiff 
must  be  nonsuited,  inasmuch  as  the  only  proper  plaintiffs 
were  the  Messrs*  Bond,  the  other  contracting  parties.  The 
learned  Judge  over-ruled  both  objections,  but  saved  them, 
and  the  Jury  found  a  verdict  for  the  plaintiff,  damages  88/. 

Taddy,  Seijt.  now  moved  for  a  rule  nisi  to  set  aside  the 
verdict  for  the  plaintiff,  and  enter  a  nonsuit,  and  endea- 
foured  to  support  both  objections.  The  first  divided  itself 
into  two  branches ;  but  the  latter  branch  only  required  no- 
tice, because  it  could  not  be  argued  that  an  agreement  for 
a  lease,  sued  upon  as  such  in  the  hands  of  an  assignee, 
wolild  maintain  an  action ;  but  it  was  quite  clear  that  tha 
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document  produced  at  the  trial  was,  to  all  intents  and  pui^ 
poses,  a  lease,  and  required  a  stamp  as  such|  which  it  had 
not  It  possessed  the  essential  quality  of  a  lease,  namely, 
a  present  demise ;  under  that  demise  the  defendant  had  en- 
tered, bad  held,  and  had  paid  rent,  and  could  not  therefore 
DOW  dispute  its  validity.  He  cited  Poole  v.  Bentley(a),  and 
Doe  ▼.  Groves  (b).  But  if  there  could  be  any  doubt  on  this 
point,  the  remaining  objection  was  quite  unanswerable ;  for 
tbe  rule  of  Court  under  which  the  defendant  had  paid  into 
Court  the  last  accruing  half  yearns  rent,  proved  that  he  held 
under  a  lease,  and  not  as  a  yearly  tenant,  and  that  he  wa^ 
the  lessee  of  the  Messrs.  Bond,  and  not  a  tenant  from  yejur 
to  year  to  the  plaintiff;  and  consequently  there  was  upon 
the  plaintiff's  own  shewing  a  fatal  variance  between  the 
facts  of  the  case  and  the  declaration.  It  might  be  urged 
that  the  payment  of  money  into  Court  admitted  the  con* 
tract  between  the  parties ;  but  it  had  been  decided  that  the 
effect  of  the  payment  of  the  money  into  Court  depends 
upon  the  terms  of  the  rule  under  whcih  it  is  paid  in,  and 
that  it  will  not  support  the  breach  in  the  declaration.  Mel^ 
iUh  v.JUiuUt{c),Stoveld  v.  Brewin(d),  and  Cox  v.  Parry  (e)» 
Upon  both  grounds  therefore  the  defendant  is  ^tit}ed  \q 
rule,  and  tbe  plaintiff  niust  be  nonsuited* 

Abbott,  C*  J. — It  ii  a  well  established  principle  of  laWf 
and  all  tha  cases  upon  the  subject  agree  in  recognizing  it^ 
that  in  an  action  brought  upon  a  special  contract,  payment 
of  money  into  Court  admits  both  the  contract  as  stated  ia 
the  declaration,  and  the  money  due  qpon  it  pro  tanto.  Now 
the  contract  stated  in  the  declaration  in  this  case  is,  that  the 
defendant,  as  tenant  from  year  to  year  to  the  plabtiff,  will 
keep  the  premises  in  tenantable  repair,  and  will  pay  a  ren| 
of  13/.  per  annum^   half  yearly.    Then  the  effect  of  thf 

(a)  is  East,  168.  (d)  t  Barn.  Sc  Aid.  US. 

(6)  15  Ibid.  Si4.  (f)  1  T.  R.  46^. 

(«)  S  M.  dc  S.  106. 
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16^.  payment  by  the  derendant  of  6/.  IO5.  into  Court  is  clearly 
to  admit  the  contract  to  keep  in  repair  and  to  pay  rent, 
and  that  a  half  year's  rent  is  due  from  him  to  the  plaintiff 
AiHToir.  upon  that  contract.  It  is  then  said  that  the  evidence  in  the 
cause  went  to  shew  that  the  defendant  held  under  a  lease 
from  the  plaintiff,  and  not  as  his  yearly  tenant ;  but  I  think 
that  is  not  so ;  for  tlie  first  tenancy  was  a  yearly  tenancy, 
and  was  not  determined  by  evidence  of  an  agreement  for 
a  lease,  if  it  was  an  agreement  only,  as  tlie  document  here 
clearly  was.  I  can  see  no  reason  for  disturbing  the  verdict 
in  this  ca^e. 

BayleYi  J. — ^I  am  of  the  same  opinion.  As  to  the  se- 
cond ground  of  objection,  1  think  the  plaintiff  has  properly 
declared  against  fhe  defendant  as  tenant  from  year  to  year, 
because  it  is  quite  clear  the  agreement  which  has  been  ad- 
verted to  does  not  amount  to  a  lease,  it  is  only  an  agree- 
ment for  a  future  lease  to  be  executed;  therefore  until  that 
lease  is  executed,  the  defendant  is  only  tenant  from  year  to 
year.  Then  as  to  the  other  objection,  if  it  be  conceded 
that  the  contract  in  this  case  is  entire,  the  necessary  effect 
of  paying  money  into  Court  is  to  admit  that  contract.  The 
legal  principle  deducible  from  all  the  cases  upon  this  sub- 
ject is  no  more  than  this,  that  the  payment  of  money  into 
Court  admits  the  contract,  but  is  not  evidence  to  support 
^e  breach.  It  admits  in  point  of  fact,  that  such  a  coutract 
,  was  made,  but  that  is  all ;  it  is  for  the  Court  to  say  whe- 
ther tlie  contract  be  legal  or  not.  If  in  this  case  had  the 
declaration  contained  a  count  for  use  and  occupation,  the 
defendant  might  have  paid  money  into  Court  under  that 
count,  ntkd  then  the  objection  now  taken  would  have  been 
available ;  but  I  think  the  payment  of  money  into  Court 
concludes  the  defendant  as  to  the  fact  that  such  a  contract 
existed. 

HoLRO Y D,  J.,  aud  BesT)  J.,  concurred. 

Rule  refubcd. 
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LoRiMEft  V.  Smith,  FHi/iv* 

Nov.  8. 


Assumpsit  upon  m  contract  for  the   sale  of    1400  Onth«iithor 

bushels-  of  wheat.     At  the  trial  before  Bayleu,  J.,  at  the  '^^/^^  d«- 
.  .      fendant  enter- 

last  Assizes  for  the  couuty  of  Gloucester,  the  case  proved  in  ed  into  a  con- 
evidel^ce  was  this  : — ^Thc  plainti6f  was  a  com-factor,  and  the.  purchase  of 
defendant  a  merchant,  at  BrisioL    On  the  11th  of  Septem-  If^^^^^^ 
ber,  1821,  they  met  on  the  Com  Exchange,  when  a  bargain  bought-note 

.   "^  1       r     1  atating  that  the 

was  entered  mto  between  them  for  1400  bushels  of  wheat,  corn  was  sold 

to  be  sold  by  the  plaintiflf  to  the  defendant  at  9s.  6rf.  per  gamplL'''!2fd  ^ 
bushel.    The  usual  bought  and  sold  notes  were  exchanged ;  ^^  ^'.*'?®"!** 
— the  latter  specifying  that  the  corn  was ''  sold  according  to  bankers'  bills, 
sample/'  and  that  bankers'  bills  sjiould  be  given,  if  required.  The  usage  of 
Tlie  defendant  had  also  agreed  to  purchase  of  the  plaintiff  (£^^J/>)!^^as 
two  other  parcels  of  com,  but  they  were  not  included  in  the  to  seU  by 
present  action.    On  the   IQth  of  September  the  defendant  ject  to  the  6My- 
called  at  the  plaintiff's  warehouse,  and  was  shewn  the  bulk  ^'^  ^Tj^rot^rf 
of  the  two  latter  parcels  of  com ;  but,  upon  requesting  to  *^  *^*'    Ou 
8ee  the  1400  bushels  of  wheat,  he  was  told  by  the  plaintiff,  Umber  defend- 
that  he  would  either  send  for  a  bushel  on  the  spot,  or  would  gee  the^bnik,^ 
send  him  a  load  home  the  next  day,  for  his  inspection,  but  5"^  JJ^niiff* 
that  he  could  not  shew  him  the  bulk,  as  it  lay  at  another  that  he  wonld 

,  1       1       ,•  1  1-1  1       1  •       •         1  •  either  send  for 

warehouse,  and  ''  he  did  not  like  to  let  bim  into  his  con-  a  bushel  on  the 

nexions."    The  defendant  answered  that  '*  that  was  rather  a  J^dhimaload 

curious  mode  of  doing  business,"  and*tliey  parted.     A  few  home  the  next 

•  •    •/*•  "^y*  "**'  **** '"' 

days  afterwards  a  fnend  of  the  plaintiff  called  upon  Umb  spection,  but 

defendant,  and  told  him  that  his  wheat  was  ready  for  dc-  ^ot  shew^him 
livery,  on  production  of  bankers'  bills,  and  that  it  was  now  **'^  *?"**'»  *** '* 

■'  *  t'  ^  '  ^  Wiis  in  another 

in  the  plaintiff's  own  warehouse,  at  the  same  time  request-  warehouse, 
ing  him  to  go  and  examine  the  bulk.    This,  however,   was  not  like  to  let 
declined,  the  uegociation  terminated,  the  defendant  refused  ci?ue"xk>u8?" 

In  a  few  days 
afterwards  plaintiff  sent  to  defendant  to  inform  him  thatthe  wheat  was  ready  for  ddivery 
on  producing  bankers'  bills.    In  Uic  mean  time  tlic  market  had  fallen,  and  the  defendant 
repudiated  the  contract : — Held,  that  he  was  not  liable  in  an  action  for  tl|^  breach. 
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to  accept  or  pay  for  the  wheat,  and  the  present  action 
was  brought.  The  usage  of  the  market  was  to  sell  by 
sample,  subject  to  the  buyer^s  inspection  and  approval  of 
the  bulk.  The  price  of  wheat  rose  between  the  11th  and 
19th  of  September,  and,  after  the  latter  date,  declined.  The 
learned  Judge  told  the  Jury,  that,  as  the  defendant  was 
prevented  from  inspecting  the  bulk  on  the  19th,  when  he 
requested  leave  to  do  so,  he  was  by  law  released  from  his 
bargain,  and  the  Jury  accordingly  found  a  verdict  for  the 
defendant;  and 

W.  E.  Taunton  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  granted, 
upon  the  ground  that  the  learned  Judge  had  misdirected  the 
Jury  in  point  of  law.  He  contended  that  there  was  no 
such  actual  and  positive  refusal  by- the  plaintiff  to  shew  the 
bulk  of  wheat  to  the  defendant,  as  would  in  law  release  the 
latter  from  the  contract  which  he  had  entered  into  to  buy. 
There  was  iu  fact  no  refusal,  there  was  only  delay ;  and 
when  it  was  considered  that  the  defendant's  neglect  to  comr 
plete  his  purchase  was  cotemporaneous  with  a  heavy  fall  of 
the  market,  the  Court  would  hesitate,  at  least,  to  give  him 
so  unfair  an  advantage  over  the  seller  as  would  arise  to  him 
if  a  short  and  excusable  delay  was  to  vitiate  the  agreement 
made  between  them. 

AsnoTT,  C.J. — It  b  in  evidence  that  the  usage  and 
custom  of  the  Bristol  market,  is,  that  the  com  is  sold  by 
sample,  subject  to  the  buyer's  inspection  of  the  bulk,  and 
there  can  be  no  doubt,  that  that  is  in  law  a  very  just  and 
reasonable  method  of  dealing.  No  seller  would  refuse  to 
exhibit  the  bulk,  without  some  strong  reason  for  so  doing, 
and  the  plaintiff  is  a  striking  instance  of  this  ;  for  he  says, 
f  you  cannot  see  the  bulk,  for  I  do  not  like  to  let  you 
into  my  connexions ;"  a  sort  of  reason  which,  in  my  opi- 
nion, would  justify  any  buyer  in  throwing  up  bis  contract. 
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It  if  said  that  the  change  of  die  market  price  was  such  at 
to  influence  the  defendant's  conduct ;  but  if  it  were  so,  who 
was  to  blame  but  th^  seller,  who,  by  his  own  misconduct, 
gave  an  opportunity  to  the  defendant  to  take  advantage  of 
that  circumstance  i  The  plaintiff  has  no  right  to  complain 
of  the  repudiation  of  the  contract,  for  it  does  not  appear 
that  he  was  capable  of  performing  his  part  of  it,  namely, 
the  delivery  of  the  com,  at  least  within  a  reasonable  time ; 
whereas  the  defendant  really  does  sustain  an  injury,  for  he 
b  deprived  of  the  opportunity  of  using  the  com  for  his  own 
purposes,  and  of  the  chance  of  reselling  it  at  a  profit.  I  am 
of  opinion  that  the  defendant  was,  in  point  of  law,  released 
from  his  contract  by  the  refusal  of  the  plaintiff  to  exhibit 
the  wheat,  and  that  the  direction  of  the  learned  Judge  to  the 
Jury  was  perfectly  correct;  and  1  have  certainly  no  inclina-» 
tion  to  find  fault  with  the  verdict  which  they  have  found. 


35^ 
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The  rest  of  the  Court  concurred. 


Rule  refused* 


MooRB  and  Another,  Assignees  of  William  Bartrup       JWdcy, 
and  Son,  Bankmpts,  t;.  Jonathan  Bartrup.  ^^^^^ 

J.  ROVER,   by  the  plaintiffs,   as  assignees  of  fVilliam  A.wadB.t^ 

Bartrup  and  5oii,  to  recover  the  value  of  various  bilk  of  SS[£|^borrow 

exchange,  amounting  together  to  the  sum  of  1016/.,  and  a  ^L^^^aJL!!'^ 

banker^s  check  for  200/.,  alleged  to  have  been  delivered  by  for  the  esprMs 

the  banfarupt  to  the  defendant,  after  an  act  of  bankruptcy  SbuSqi^em^ 

committed,  and  by  him  converted  to  his  own  use.    At  the  l^n^^te  die 
'  "^  1        A     •  1  f  balance  of  aa 

trial  before  Holroyd,  J.,  at  the  last  Assizes  for  the  county  of  aecooot  with 

Lincoln,  it  appeared  in  evidence  that  the  bankrupts  carried  bu? before^ 

on  business  together  in  co-partnership  as  wool-staplers,  ^nted'*iKS^ 

commit  an  act 
of  bankruptcy,  and  afterwards  return  the  check  to  C,  declining  to  make  any  nte  of  It: 
.  Held,  that  the  check  did  not  pass  to  Uie  aMiguees,  so  as  to  cua(ilc  them  to  recover  the 
amoimt  in  trover.  * 


Moore 
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1822.        having  two  establishments,  one  at  Lincoln  and  the  other  at 

If  

Bradford  in  Yorkshire.    The  father  transacted  the  business 
of  the  firm  at  the  former  place,  and  the  son  at  the  latter. 
Babtrup.     Thg  defendant,  who  was  brother  of  the  elder  bankrupt^  re- 
sided at  Wakefield,  and  was  in  the  hal^t  of  assisting  the  firm 
with  advances  of  money.     On  the  loth  of  June,  1821,  the 
bankrupts  were  indebted  to  Messrs.  Moore  and  Co.,  bankers, 
of  Lincoln^  with  whom  they  kept  cash,  in  a  sum  of  ISOO/. ; 
and  on  that  day,  having  sent  in  a  check  for  an  additional 
sum,  they  refused  to  give  them  any  further  accommodation, 
until  the  balance  was  liquidated.    The  elder  bankrupt  being 
unable  to  do  this,  considered  his  affairs  desperate,  but  in 
order  to  raise  the  money,  he  sent  his  daughter  to  the  de- 
fendant, at  Wakefield,  to  endeavour  to  prevail  upon  him  to 
lend  him  sufficient  for  the  purpose,    llie  daughter  could 
only  prevail  upon  the  defendant  to  give  a  check  upon  his 
banker  for  £00/.,  saying,  he  would  advance  no  more.    In  the 
mean  time  the  younger  bankrupt  was  endeavouring  to  collect 
outstanding  debts,  and  by  that  means  to  pay  off  the  balance, 
and  restore  the  credit  of  the  house  with  the  bankers.     He 
collected  about  600/.  in  bills  of  exchange,  which,  together 
with  the  defendant's  check  for  200/.,  which  he  had  received 
by  his  sister's  hands,  he  enclosed  under  cover  to  his  father. 
His  father,  in  the  mean  time,  considering  the  affairs  of  the 
house  to  be  inetrievable,  committed  an  act  of  bankruptcy 
on  the  20th  of  June^  by  executing  a  deed  of  assignment  of 
all  the  partnership  property  in  the  name  of  the  tirm,  to  trus- 
tees, for  the  benefit  of  the  creditors^  expecting  that  his  son 
would  also  execute  the  deed.     When  he  received  his  son's 
letter,  with  its  contents,  he  did  not  open  it,  but  went  with  it 
to  the  latter,  then  at  Bradford,  w^ien  it  was  agreed  that  the 
check,  together  with  various  bills,  to   the  amount  already 
stated,  should  be  remitted  to  the  defendant,  and  they  were 
remitted  accordingly.    Tlie  letter  enclosing  the  bills  and 
the  check  was  burnt  by  the  bankrupts.     With  respect  to  the 
bills  of  exchange,  it  was  admitted  at  the  trial  that  the  plain- 


MOOBS 


MICHAELMAit  TERM,   THTRB  OEOj  IV.  27 

tiffs  must  recover ;  but  fts  to  the  draft  for  200/.  the  question  1829. 
wasi  whether  the  defendant  delivered  it  to  the  bankrupt's 
daughter  for  die  express  purpose  of  appropriating  it  speci- 
fically to  the  liquidation  of  the  bankrupts'  account  with  iheir  BABxainp. 
bankers,  or  for  their  general  controul,  with  power  to  dispose 
of  it  in  any  manner  they  pleased.  For  the  defendant  it  was 
contended^  that  a  bankei^'s  check  was  not  in  its  nature  an 
assignable  security,  such  as  could  be  the  subject  of  an  action 
at  law ;  and  second,  that  even  if  it  were,  still,  the  property 
in  it)  never  vested  in  the  bankrupts,  so  as  to  render  the  re* 
stomtion  of  it  by  diem  to  the  defendant  a  payment  within 
the  meaning  of  the  bankrupt  laws ;  and  the  learned  Judge 
being  of  diat  opinion,  he  directed  the  Jury  to  find  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  bilk  of  exchange 
only. 

Faughan,  Serjt.  now  moved  for  a  rule  to  shew  cause  why 
the  damages  should  not  be  increased  by  the  sum  of  200/., 
the  amount  of  the  draft  in  question.  As  to  the  first  ob* 
jection,  here  was  a  loan  requested  and  given,  not  certainly 
in  the  shape  of  monies  numbered,  but  still  in  a  perfectly 
available  shape  for  the  purpose  of  the  borrowers,  and  to 
them,  and  as  regarded  their  proposed  application  of  it,  it 
was,  to  all  intents  and  purposes  money,  and  therefore  was 
properly  the  subject  of  such  an  action  as  die  present.  As 
to  the  second  objecdon,  there  was  a  clear  and  explicit  appro*- 
priation  of  the  draft,  so  as  to  vest  a  property  in  it  in  the 
bankrupts,  prior  to  its  being  returned,  or  rather  fraudulendy 
paid,  to  the  defendant.  The  letter  which  inclosed  it,  which 
it  was  most  important  to  have  produced,  was  opened  and 
burnt,  the  draft  itself  was  retained  some  time  in  the  pos- 
session of  the  bankrupts,  and  was  at  length  sent  back  to  the 
defendant.  This  amounted  fully  to  an  appropriation  of  the 
money,  and  being  once  appropriated,  and  a  property  in  it 
vested  in  the  bankrupts,  that  property  belonged  to  the  as- 
signees, aud  could  not  be  legally  restored  to  the  defendant. 
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1822.  Upon  both  grounds,  dierefore,  the  plaintiffs  were  entitled  to 

^^^^^  recover  the  amount  of  the  draft,  and  the  justice  of  the  case 

V.  required  that  the  present  rule  should  be  granted* 


B4aTapp* 


Per  Curiam. — ^There  is  no  ground  for  the  present  appli^ 
cation.  The  security  in  question  was  a  banker's  check.  By 
the  general  rule  of  law,  m  banker's  check  is  not  money  ;  it  is 
a  mere  chose  in  action,  not  assignable,  and  not  recoverable 
by  action ;  and  there  are  no  special  circumstances  in  the 
present  case  to  take  it  out  of  the  operation  of  the  general 
rule.  That  is  the  first  objection  to  the  plaintiffs'  right  to 
recover,  and  the  secoud  is  equally  cogent.  There  never  was 
any  appropriation  of  the  check  by  the  bankrupts,  nor  did 
any  property  in  it  ever  vest  in  them.  Suppose  the  check 
had  remained  with  the  bankrupts,  and  had  passed  from  them 
to  the  assignees,  and  the  defendant  had  stopped  the  pay- 
ment of  it  at  his  banker's ; — could  the  assignees  have  re- 
covered upon  the  check  from  the  defendant  i  Certainly  not, 
because  no  vested  interest  had  passed  to  the  bankrupts',  and 
therefore  none  could  by  possibility  pass  to  their  assignees. 
The  facts  are  these  *  —an  offer  of  a  loan  is  made  to  the 
bankrupts,  but  they,  knowing  the  desperate  state  of  their 
affairs,  very  honestly  refuse  it ;  he  had  the  opportunity  of 
committing  a  fraud  upon  the  defendant  by  accepting  the 
loan  and  using  the  check ;  but  they  were  too  honest  to  take 
advantage  of  it.  If  we  were  to  grant  the  present  applica- 
tion, we  should  enabU  the  assignees  to  do  that  which  the 
bankrupts  have  refused  tc  do, 

Bule  refused. 
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1823. 


Doe,  on  the  Demise  of  Bbook.  t*  Brtdges.  Saturdmf, 

'  Nov.  9. 


JbiJECTMENT  to  recover  the  possession  of  twelve  acres  Demand  &f 
of  land.    At  the  trial  before  Park,  J.,  at  die  last  Assiaes  JSlL^to  te2?r 

for  the  county  of  Eisex,  it  was  necessary  for  the  lessor  of  though  nmde 

Oi  a  Krunacr* 
the  phuntiff  to  shew,  that  a  lease  which  he  had  before  if  made  upon 

granted  of  the  land  in  question  to  a  person  of  the  name  of  tnfieient  de^ 

LawrenUf  the  term  of  which  was  then  unexpired,  was  for-  ^ff^wl. 


feited.    The  lease  contained  a  broviso  for  re-entry  on  noo-  aeiicnl,tD  „ 

payment  of  rent.     In  support  of  the  forfeiture,  the  lessor  fyt  a  ^Mtero 

of  the  plaintiff  relied   upon  a  demand  and  non-payment  nMnto?raiL 

of  rent,  under  the  following  circumstances  : — The  lessor  of  ^f  ff^^^y 

the  plaintiff  went  upon  die  land,  on  the  30th  of  October^ 

and  addressed  himself  to  a  person  named  fVarraker,  who 

held  under  the  defendant  one  of  three  or  four  houses  built 

upon  the  land  by  the  defendant,  and  said,  '^  1  am  come  to 

demand  of  you  51.  for  my  rent"    To  this  Warraker  replied, 

**  that  he  had  paid  his  rent  to  Mr.  Brydges,  the  defendant,  and 

he  did  not  understand  paying  any  more.''  A  similar  demand 

was  niade  upon  the  other  occupants  of  the  houses  upon  the 

land,  t>eing  tenants  of  the  defendant,  but  without  success. 

It  was  objected,  that  this  was  not  a  sufficient  demand  to 

sustain  a  forfeiture,  and  that  the  demand  should  have  been 

general,  and  not  of  strangers,  whom,  for  this  purpose,  the 

defendant's  tenants  must  be  considered.  The  learned  Judge, 

however,  over-ruled  the  objection,  and  held  the  demand  to 

be  sufficient,  having  been  made  upon  the  land. 

Walford  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  and 
contended  that  there  was  no  sufficient  demand  of  the  rent 
proved,  to  sustain  a  forfeiture ;  and,  relying  on  the  authority 
of  Svcelon  v.  Cmhe  (a),  he  insisted  that  the  demand  ought  to 

(«)  YelT.  56. 
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18^.  have  been  general,  and  not  of  a  stranger,  inasmuch  as  it 
must  appear  that  the  person  of  whom  the  demand  is  made, 
is  one  having  authority  to  pay  the  rent.  The  defendant's 
Bryogss.  tenants  were,  quoad  the  lessor  of  the  plaintiff,  perfect  strang- 
ers, and  therefore,  a  demand  of  them  was  not  sufficient  to 
work  a  strict  forfeiture* 

Abbott,  C.  J« — I  have  no  doubt  that,  upon  special  ver- 
dict, this  might  be  considered  as  sufficient  evidence  of  a 
demand  of  rent  upon  tibe  premises.  It  b  perfectly  clear, 
that  if  there  is  no  other  person  upon  die  land  to  pay  the 
rent,  such  a  demand  as  this  would,  upon  all  the  authorities, 
be  sufficient  to  sustain  an  ejectment  for  a  forfeiture.  The 
case  of  Sweton  v.  Cushe  was  argued  upon  special  verdict,  and 
may  stand  good.  That  was  the  case  of  warning  to  effect 
repairs  of  a  house  pursuant  to  the  covenant  of  a  lease,  and 
jit  was  held,  that  warning  to  a  man  who  was  not  the  tenant 
was  not  sufficient.  I  do  not  say,  that  the  evidence  m  this 
case  would  have  warranted  us  in  saying  that  this  would  have 
been  sufficient  warning  to  the  immediate  tenant  of  the  les- 
sor ;  but  here  the  demand  of  rent  is  made  upon  the  land, 
and  though  it  is  argued  that  the  demand  is  made  upon 
persons  who  are  strangers  to  the  lessor,  still  I  think  that  is 
sufficient. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


mcHAlSLMAS  TERM,  THIRD  GEO.  IT.  SI 

1822. 

HoLLis  V.  Proud.  Satwrdof^ 

Nov.  9. 


JL  RESPASS  for  breaking  and  entering  the  plaintifF^s  close.  To  tresp^as 
Special  plea  set  out  a  sunender  of  certain  copyhold  pre-  fregH,  the  de- 
mises to  the  defendant,  as  customary  tenant  of  the  manor  of  fi^^^Ji'^ht^'f 
Stowheaih,  in  the  county  of  Stafford;  and  stated,  that  the  wiy  over  the 

looiM  tn  AIM  in 

locus  in  quo  was  contiguous  to  a  public  highway,  and  lay  iheaecupienoi 
between  that  highway  and  the  said  copyhold  premises;  it  ?St"f^VcS*' 
then  averred  a  right  of  way  in  the  "  occupiers*'  of  those  pre-  •"^  !i|''*h"* 
mises  across  and  over  the  locus  in  quo,  to,  and  from,  and  be-  he  was  seised 
tween  the  said  public  highway,  and  the  said  copyhold  pre-  mises,  iif re^ 
mises;  and  that  the  alleged  trespass  was  committed  in  the  JEe^rf^ht^f*^ 

lawful  use  and  enjoyment  of  that  right  of  way.     New  as-  way  was  cUira- 

,         ,   -      ,  ,  ,   ,.^  .         ed,  andtfceu- 

signment,  that  defendant  "  on  other  and  dimerent  occasions  pled  only  by 

than  those  in  the  said  plea  mentioned,  and  in  a  greater  degree,  "iStTto^whom 
and  to  a  greater  extent,  8cc.,  broke  and  entered,  &c."     Plea  ^«  premises 
Not  Guilty  tliereto,  and  issue  thereon.    At  the  trial  before  Held  that  be 
Bayley,  J.  at  the  last  Assizes  for  the  county  of  Stafford,  tolmu^a^SST 

evidence  was  produced  in  support  of  the  plea,  but  it  ap-  p'wof  ja>tlfi- 

«^  ^^  r      '  r     caUon  pleaded, 

peared,  that  at  the  time  of  the  alleged  trespass,  the  defen- 
dant's premises  were  not  in  his  own  occupation,  but  in  that 
of  a  tenant.  It  was  thereupon  contended  for  the  plaintiff, 
that  the  new  assignment  was  proved.  The  right  of  way,  as 
pleaded  and  proved,  was  in  the  "  occupiers"  of  the  premises 
only,  and  as  the  defendant  had  demised  them  to  a  tenant,  he 
did  not  come  within  the  proper  definition  of  an  occupier; 
but  on  the  contrary,  had  put  himself  beyond  the  scope  of 
right  pleaded  in  justification.  The  learned  Judge,  how- 
ever, over-ruled  the  objection,  and  a  verdict  was  found  for 
the  defendant. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  shonld  nol  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  with  nominal  damages,  and  renewed  the  objection. 
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The  learned  Judge  had  told  the  Jury,  that  although  the  de- 
fendaut  was  not  in  the  occupation  of  the  premises  at  the 
time  of  the  supposed  trespass,  still  as  he  was  lawfully  seised 
Pbovd.  of  them,  he  had  a  right  to  pass  over  the  locus  in  quo,  to  and 
from  them.  Now  this  was  a  misdirection  in  point  of  law. 
The  right  of  way  contended  for,  was  in  the  occupiers ;  but 
here  was  an  use  of  it  by  a  person  not  an  occupier ;  for  a 
landlord,  when  he  has  demised  his  premises  to  a  tenant,  in 
possesdon,  was  no  longer  an  occupier,  either  in  law,  or  in 
fact.  He  demised  the  right  of  way  with  the  premises,  and 
was  from  that  moment,  as  much  a  trespasser,  as  any  third 
person.  The  new  assignment,  therefore,  was  well  supported 
by  the  evidence,  for  here  was  "  another  and  different  occa- 
mpn**  than  that  set  out  in  the  plea,  and  the  plaintiff  was 
clearly  entitied  to  a  verdict. 

Abbott,  C.  J. — I  have  no  doubt  that  this  case  was  pro- 
perly disposed  of  at  the  trial.  The  defendant  pleads  that  he 
is  seised  of  a  copyhold  tenement,  bet^veen  which,  and  a 
public  highway,  the  locus  in  quo  is  situated ;  and  that  he  has  a 
right  of  way  over  the  locus  in  quo,  to  and  from  the  highway, 
and  his  tenement.  The  plaintiff  denies  the  right  of  way,  and 
new  assigns,  that  the  defendant  has  used  the  way  at  other 
times,  and  for  other  purposes  than  those  pleaded.  Then  it 
was  incumbent  on  the  plamtiff  to  prove,  that  the  defendant 
had  used  the  way  on  an  occasion,  and  for  a  purpose,  totally 
unconnected  with  his  tenement ;  but  this  he  does  not  do, 
and  therefore  his  new  assignment  is  unsupported  by  evidence. 
But  1  take  the  law  of  the  case  to  be  equally  clear  in  favour 
of  the  defendant ;  for  I  think,  notwithstanding,  he  had  given 
the  possession  of  the  tenement  to  his  tenant,  he  was  still  in 
law  an  ''occupier,*'  within  the  meaning  of  that  word  in  its 
present  application  and  use.  I  am  not  aware  of  any  princi- 
ple of  law,  or  any  legal  decision,  which  lays  it  down,  that  a 
landlord  may  not  use  a  right  of  way  appurtenant  to  his  pre- 
mises, because  they  are  in  the  possession  of  a  tenapt.    On 
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the  contrary,  1  think  he  is  entitled  still  to  use  it ;  and  that  it  1822. 

is  quite  usual  to  do  so,  and  in  leases  to  stipulate  for  so  doing,  ^^^'^y^^ 

for  the  purpose  of  collecting  his  rent^  of  seeing  that  the  pre-  p. 

mises  are  kept  in  repair,  and  for  many  other  objects  which  Paoi;d« 
BiMg^t  be  mentioned*    Upon  these  grounds,  I  am  of  opinion 
that  there  is  no  reason  for  setting  [aside  the  verdict  in  this 


The  rest  of  the  Court  concurred^ 

Rule  refused^ 


Witts  and  Another  v.  Haoub  and  Another.  Saturday^ 

Nov.  9, 

xVCTION  on  the  case.    The  first  count  of  the  declaration  -4.  an  engineer, 
allegedj  that  the  defendants  ignorantly,  wrongfully,  and  neg-  ed  by  B.  to 
ligently,  erected  a  steam  apparatus,  in  a  building  adjoining  j^^iieV'^Md""* 
the  plaintiff's  manufactory ;  consisting,  among  other  things,  o^l^er  appara- 
of  certain  part  thereof,  called  the  boiler,  and  certain  otber  miJes  adjoin^ 
part  thereofi  called  the  safety  valve,  which  were  improperly  iufactory  of*" 
constructed,  and  made  of  improper  materials,  and  that  the  ^'^  ^^  *"  J®."* 

*      *  .        ,  seqaenceofthe 

defendants  having  the  care,  management,  and  direction  there-  exploMon  of 

f  ,.    ,  •        1      .  1  •  1  J        I  the  boiler  from 

of,  applied  an  excessive  heat,  and  improperly  stopped  and  the  insufficien- 
dosed  the  safety  valve,  by  which    an  explosion  was   oc-  f/^i^f  ^^f  "*" 
casioned,  whereby  the   manufactory  of    the  plaintiffs  was  which  it  was 
thrown  down  and  prostrated,  &c.     The  declaration  contained  property  of  the 
several  other  counts,  varying  the  mode  of  stating  the  griev-^  j^^  ^d  U 
ance  of  which  the  plaintiffs  complained.     Plea,  Not  Guilty.  "«»"|  ^^'h^'^h 
At  the  trial  before  Abbott,  C.  J.  at  the  Sittings  m  Middlesex,  Jnry,  that  A. 
after  last  Trinity  Term,   the  facts  appeared  to  be  these :—  ^fnCand  ^ 
The  plaintiffs,  who  were  sugar  refiners,  occupied  premises  ^^Jg'hJi/tr 
acljoining  to  the  premises  of  a  person  named  Comtani,  who  management 

of  the  appara- 
tus at  the  time 
ef  the  accident: — Held,  that  C.  might  maintain  case  asainst  A,  for  the  iiunry  he  had 
MHtaiaed.  SmMe,  that  if  theJnry  had  negatived  the  met  of  i4.'s  management  of  the 
appiymtiu,  though  the  accident  arose  from  an  imperfection  in  the  materisUs  of  which  i| 
was  eonipaBed,  be  wvookl  not  ba?e  been  primarily  liable. 

VOL.  II.  C 
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1022.  carried  on  the  like  business.  The  latter  employed  the  defen- 
dantSf  5iiho  are  engineers,  to  erect  a  steam  boiler,  and  otiicr 
apparatus,  for  the  purpose  of  refining  sugar,  by  an  improved 
Hagub.  method.  In  the  course  of  the  experiments  made  to  bring 
the  process  to  perfection,  the  boiler  blew  up,  from  an  alleged 
imperfection  in  the  materials  of  which  the  apparatus  was 
made;  and  in  the  explosion,  the  premises  of  the  plaintiff 
sustained  the  damage  for  which  the  present  action  was 
brought.  At  the  trial,  two  heads  of  evidence  were  adduced 
on  the  part  of  the  plaintiffs ;  first,  to  shew  that  the  works, 
constructed  by  the  defendants,  were  imperfect  and  insuffi- 
cient for  the  purposes  for  which  they  were  intended ;  and, 
second,  that  the  defendants,  by  themselves  or  their  work- 
men, were  present,  superintending  and  having  the  manage- 
ment of  the  works  at  the  time  the  accident  happened.  It 
was  objected  in  point  of  law,  that  this  action  did  not  lie 
against  the  defendants  at  the  suit  of  the  plaintiffs,  sup- 
posing them  to  be  liable  remotely  for  the  consequences  of 
the  accident ;  and  that  the  action  lay,  if  at  all,  against  Con" 
slant,  who  might  have  his  remedy  over  against  the  defendants. 
The  learned  Judge  reserved  this  point,  and  left  it  to  tlie  Jury 
as  a  question  of  fact,  whether,  at  the  time  the  accident 
happened,  die  defendants,  by  themselves  or  their  servants, 
bad  the  conduct  and  manx^ment  of  the  operations  of  the 
apparatus  directing  them,  that  if  they  had,  they  should  find 
their  verdict  for  the  plaintiffs  ?  The  Jury  expressly  found  the 
affirmative  of  the  question  put  to  them,  and  the  plaintiffs 
had  a  verdict,  the  damages  to  be  referred  to  arbitration. 

Copley^  S.  G.,  now  moved  to  set  aside  the  verdict,  and 
obtain  a  new  trial ;  and  contended,  that  assuming,  for  the 
sake  of  argument,  the  works  in  question  had  been  imper- 
fectly constructed  by  the  defendants,  still,  this  action  could 
not  be  maintained.  He  was  not  aware  of  any  action  of 
a  similar  nature  to  the  present  having  ever  been  brought 
before  the  Court.    It  was  quite  a  novelty  to  say,  that  when 
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ent  person  is  employed  to  do  work  for  another  and  the  work  1822. 
is  done  so  imperfectly  as  to  occasion  an  injury  to  a  third 
person,  the  latter  eould  maintain  an  action  against  the  work- 
man, to  recover  compensation  m  damages  for  such  iqjiury.  Haoub. 
No  mstance  of  this  kind  could  be  found  in  the  books,  and  he 
submitted,  that  if  the  case  rested  upon  that  question  alone, 
this  action  must  entirely  fail.  For  instance,  suppose  a 
coachmaker  is  employed  by  a  person  to  make  a  carriage, 
and  the  work  is  done  so  imperfectly,  and  made  with  such 
improper  materials,  that  when  it  is  driven  by  the  person  for 
whom  it  is  built,  it  breaks  down,  and  causes  an  injury  to  a 
third  person  passing  by,  could  it  be  said,  that  the  third  per- 
son could  maintain  an  action  against  the  coachmaker  for  the 
iiyury  i  He  apprehended  it  could  not,  and  yet  there  was  no 
difference  in  principle  between  that  and  the  present  case. 
The  force  of  this  objection  was  felt  on  the  other  side,  at  the 
trial,  and  therefore,  in  order  to  meet  it,  great  stress  was  laid 
upon  that  part  of  the  case  which  went  to  shew,  that  the 
wo/ks  were  under  the  management  of  the  defendants  at  the 
tine  the  accident  happened.  Supposing,  however,  this  fact 
to  be  suflSciently  established,  still  he  submitted  that  this 
action  would  not  lie  immediately  against  the  defendants,  but 
that  the  liability  lay  primarily  upon  the  person  for  whom  the 
work  was  done ;  for  which  purpose  the  defendants  must  be 
considered  as  the  servants  of  the  latter.  At  all  events,  he 
contended,  that  the  verdict  was  against  the  weight  of  evi- 
dence in  the  cause,  there  being  no  sufficient  proof  that  at  the 
time  of  the  accident,  the  defendants  had  the  management  of 
the  apparatus. 

Per  Curtam.— The  question,  whether  the  defendants  had 
the  management  of  the  works  at  the  time  the  accident  hap- 
pened, was  a  question  of  fact  for  the  Jury,  and  they  have 
expressly  found  it  in  the  affirmative.  That  question  was 
put  to  them  distinctly,  with  a  view  to  the  defendants  liability, 
and  the  Juiy  having  found  the  foct,  that  makes  alt  the  differ- 

c  2 


sa 


1823. 


WiTTi 

r. 
Haoub* 


OASES  IN   THS   kino's   fiUNCH, 

ence  in  the  case;  for,  it  is  perfectly  clear,  that  if  the  appa- 
ratus was  under  the  management  of  the  defendants,  and  they 
were  conducting  the  process  at  the  time  of  the  accident, 
they  are  primarily  Uable  to  die  plaintiffs  for  the  consequences. 
if,  indeed,  that  questioq  had  been  negatived  by  the  Jury, 
perhaps  there  might  be  some  weight  in  the  objection  which 
has  been  taken  in  point  of  law.  It  appears  from  the  evi- 
iknce  in  the  case,  that  this  engine  had  been  newly  set  up, 
and  that  in  order  to  bring  it  into  complete  operation,  the 
defendants  and  their  servants  were  upon  the  premises,  and 
owing  to  some  mismani^ement  of  the  latter,  and  from  some 
defect  in  the  materials  of  which  the  apparatus  was  composed, 
the  accident  happened  of  which  the  plaintifis  complain. 
These  facts  having  been  found  by  the  Jury,  we  are  of  opi- 
nion that  this  action  is  sustainable. 

Rule  refused. 


*^]^»       Doe,  on  the  Demises  of  Bu0d«h  and  Others  t?.  Harris. 

Tesutor  de-  JCiJECTMENT  for  a  freehold  messuage  or  tenement, 

hold  esutes  to  -At  the  trial  before  AhhoU^  C.  J.  at  the  Middlesex  Sittings 

SSI^towcure  ^^^^  '^^  Trinity  Term,  it  appeared  that  the  lessors  of  the 

«o  amraity  of  plaiotiff  claimed  under  the  will  of  their  father,  who,  it  was^ 

601.  peranoum       ,..,.    ,.,.^         -,  .        .  .  , 

to  his  wife  for  admitted,  died  seised  m  fee  of  the  premises  in  question,  they 
in^au  for  hU  ^^Ef  ^^  ^^^  ^°^  ^^  ^^  death,  in  the  possession  of  a  third 
^^  y^^f  person,  under  a  lease  since  expired.  The  will  contained  a 
two  daaghten,  devise  to  certain  trustees  (the  survivor  of  whom  was  the  pre^ 
to  be  begotten  ^^^^  defendant)  their  survivors  or  survivor,  and  their,  or  his- 
hi*^lf^ntil  ^**"'  &C.  of  all  the  tesUtor's  freehold  property,  to^  certain' 

tliey  shall  seve- 
rally attain  the  age  of  twenty-one  years,  and  then  nnto  and  among  them,  share  and  share 
alike,  as  tenants  in  comnKm,  and  not  as  joint  tenants.  The  will  &en  granted  a  power  to 
the  trustees  to  receive  the  rent»,  and  to  lay  out  the  surplus  beyond  the  wife's  annuity, 
and  other  charges  thereon^  in  good  securities,  to  grant  leases  of  tiie  estates  for  a  term  not 
exeeeding  seven  years,  ^*  and  if  they  should  think  it  advisable  to  sell  any  part  thereof  at 
tuuf  time  nfter  my^rfralA:"— Held,  that  this  latter* clanse  did  not  control  the  express  gift  of 
the  estates  to  the  chiidven  in  fee,  wbgn  they  should  severally  attain  the  age  of  twcnty-enr 
years. 
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trusts  and  uses  therein  speci6ed ;  namely,  to  secure  to  his 
wife  an  annuity  of  60/.  a  year  for  her  life,  with  |>ower  to  her 
to  enter  and  distrain  for  the  same ;  and  then,  ''in  trust  for 
my  two  younger  sons  and  my  two  daughters,  and  all  children 
to  be  begotten  on  the  body  of  my  said  wife,  until  they  shall 
aeveradly  attain  to  the  full  age  of  twenty-one  years,  and  then 
mito  and  among  them,  share  and  share  alike,  as  tenants  in 
eommon,  and  not  as  joint  tenants.''  The  will  contained 
clauses  empowering  the  trustees  to  receive  the  rentSj  and  to 
lay  out  the  surplus  beyond  the  annuity  and  other  charges 
thereoQy  in  good  securities ;  to  grant  leases  of  the  estates  for 
a  term  not  exceeding  seven  years  ;  and  if  diey  should  think 
it  advisable  to  sell  any  part  thereof  ''  at  any  time  after  my 
death!*  The  testator  died  without  having  any  more  children, 
His  wife  u'as  still  living  when  the  action  was  brought.  One 
of  the  daughters  mentioned  in  the  will  was  dead,  and  the 
other  three  children  had  all  attained  the  age  of  twcnty-ou^ 
years,  and  were  the  present  lessors  of  the  plaintiff.  In  an- 
swer to  this  case,  it  was  contended,  that  by  the  words  of  the 
will,  the  legal  estate  was  vested  in  the  trustees,  and  not  in  the 
children;  and  consequently  that  the  present  action  could 
not  be  maintained.  The  learned  Judge,  however,  was  of  a 
different  opinion,  and  the  Jury  under  his  direction,  found  a 
verdict  for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  i^  nonsuit. 
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W.  E,  Taunton  now  moved  accordingly,  and  renewed 
the  objection,  contending,  that  the  language  of  the  will  could 
not  fairly  be  construed  in  any  other  way  than  to  vest  the 
legal  estate  In  the  trustees.  The  powers  entrusted  to  them, 
were  inconsistent  with  any  other  construction;  for  how 
could  they  have  authority  to  lay  out  the  rents,  to  grant  leases 
for  years,  and,  above  all,  to  sell  the  estates  themselves, 
''at  any  time  after*'  the  testator's  ''death,"  unless  thoso 
estates  were  legally  and  abs(di|tely  vested  in  them  i 


38 


1822. 


CASES   IS  THE   KING'S  BENCH, 

Per  Curiam, — ^There  is  an  express  gift  of  the  estates  td 
the  children  in  fee,  when  they  shall  arrive  at  the  age  of 
twenty-one  years ;  and  we  must,  if  possible,  so  construe  every 
part  of  the  will,  as  to  give  effect  to  that  object.  There  is» 
however,  no  difficulty  in  doing  this.  The  powers  given  to 
the  trustees,  are  for  the  bene6t  of  the  children  during  their 
infancy,  and  a  limitation  is  put  to  them  by  tlie  express  devise 
of  the  freehold.  Till  they  reach  the  age  of  twenty-one,  their 
interests  are  committed  to  the  care  and  management  of  the 
trustees,  and  from  that  time  they  come  into  their  own  hands. 
The  case  was  properly  left  to  the  Jury^  and  there  is  no 
ground  for  disturbing  their  verdict. 

Rule  refused. 


Monday^       DoE,  on  the  several  Demises  of  John    Sout£R,  and 
iVor.  11.  Georgr  Chatfield  and  Elizabeth   his  Wife,    v» 

John  Hull  andLANSDOWN  Hull,  Infants,  by  Sir 
George  Harnage,  Bart.,  their  Guardian. 

H.  8.  devises  JCiJECTMENT  to  recover  the  possession  of  certain  freei 

wife  Id  fee,  an^  hold  lands  and  premises  situate  VLtMidhurst,  in  Sussex.    At 

U!a^ln^**h?/  *^  ^"^  before  Park,  J.,  at  the  last  Assizes  for  the  county 

widow  nod  two  of  Sussex,  the  case  was  this  : — Henry  Souter,  the  father  of 

■oiw,  nun  8ar-  ... 

▼ivioff.  At\er  the  lessor  of  the  plaintiff  JoA;i  iSou/er,  being  seised  in  fee 
widow  and  the  ^^  ^®  premises  in  question,  made  his  will,  bearing  date  the 

gain  and  sale,  in  these  words,  "  I  give  to  my  loving  wife  Mary  Souter,  all 
late  in  fee  to  my  household  goods  and  chattels,  and  I  give  to  her  a  bam 
?A^iS^Tth^^  and  piece  of  free  land  at  Midhurst,  in  Sussex.'*    On  the  7th 

eldest  son  and 

beir-at-law  of  the  testator.  H.  continues  in  nndistnrbed  possession  of  the  estate  for 
twciity-lwo  years,  and  dies  possessed,  bequeathing  it  to  his  children.  Six  years  atter  H. 
entered  into  possession,  ^V,  S.,  the  eldest  son  and  heir-at-law  of /f.  S.y  makes  his  wilt  and 
devises  all  his  real  estate  to  his  wife,  and  to  his  younger  brother  in  trnst  for  tlie  life  of  the 
witie,  and  then  to  his  children,  and  dies  three  years  afterwards,  without  ever  disturbing 
H.*«  possession : — Held,  that  the  trustees  might  maintain  ejectment  to  recover  the  posses- 
•ion  of  the  estate,  nutwithsiandiog  U,*6  quiet  enjoyment  for  twcnty*two  years. 
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of  October,  1790,  the  testator  died  seised,  leaving  John  ]a22. 
SoiUer,  who  claiioed  to  be  his  eldest  son  and  heir-at-law, 
and  his  said  wife,  him  surviving.  On  the  9th  of  October, 
1794,  the  widow  and  John  Souter  jointiy  conveyed  tlie  pre-  Huiu 
mises  to  Christopher  Huft,  the  father  of  the  defendants,  by 
deed  of  bargain  and  sale,  who  took  possession  and  remained 
undisturbed  therein  till'Jtf/y,  1814,  when  he  died,  leaving 
his  will,  whereby  he  demised  the  premises  to  the  defendants, 
ill  equal  moieties.  Whkher  Souter  was,  in  fact,  the  eldest 
son  and  heir-at-law  of  the  testator  Henry  Souter,  whom  he 
aurvivjed,  but  be  did  not  join  in  the  conveyance  to  Mr.  HtJL 
On  the  6th  of  November,  1810,  Whicher  Souter  made  his 
will,  by  which  he  bequeathed  all  his  real  estate  to  his  wife 
Elizabeth  Souter,  and  his  brother  John  Souter,  (the  party 
who  joined  in  the  conveyance  to  Mr.  Hull)  upon  trust  to 
make  an  inventory  thereof,  and  first,  by  sale  of  part,  to 
pay  his  debts,  &c.  the  residue  to  his  wife  for  life,  or  while 
she  continued  his  widow,  and  upon  her  death,  or  marriage, 
to  his  children,  share  and  share  alike.  Whicher  Souter  died 
shortly  after  making  this  will,  and  in  1 803  his  widow  married 
the  lessor  of  the  plaintiff  George  Chatjield,  Upon  this  case 
it  was  contended,  that  the  lessors  of  the  plaintiff  were  en- 
titled to  recover  the  premises,  as  devbees  in  trust  under  the 
will  of  Whicher  Souter,  the  heir-at-law  of  Henry  Souter,  the 
original  testator,  and  that  the  defendants  must  resort  to 
thw  action  against  John  Souter,  the  party  to  the  convey- 
anoe  to  Mr.  Htdl,  upon  the  deed.  For  the  defendants  three 
objections  were  taken.  First,  that  as  Whicher  Souter  was 
not  in  possession  when  Ke  made  his  will,  he  could  not  devise 
a  right  of  entry ;  second,  that  the  realty  did  not  pass  under 
his  will,  the  language  of  it  being  clearly  referrable  to  per- 
sonal property  only ;  and  third,  that  as  Mr.  Hull  had  main- 
tained an  adverse  possession  for  twenty-two  years,  and  had 
di^  so  adversely  possessed,  and  had  bequeathed  the  estate 
to  bis  children,  a  descent  was  cast.  The  learned  Judge, 
however,  was  of  opinion  that  the  lessors  of  the  plaintiff  had 
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shewD  a  good  title,  and  directed  the  Jurjr  to  find  a  verdict  for 
the  plaintiff,  reserving  the  points  of  law  raised  for  the  defen-- 
dants,  with  liberty  to  them  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  olgections  were  well 
founded. 


Marryati  now  moved  accordingly,  and  relied  mainly  upon 
the  first  and  last  objections.    Upoa  the  first  he  contended, 
that  as  at  the  time  when  Whicher  Souter  made  his  will,  there 
was  an  adverse  possession  of  the  lands,  he  had  hiniself  no 
right  of   entry,  and  consequently  could  devise  none.    Ail 
adverse  possession  for  twenty-two  years,  undisputed  and 
undisturbed,  amoimted  to  a  disseisin,  and  the  testator  there* 
fore  had  no  interest  to  devise.     Goodrighi  v.  Forrester  (a), 
Upon  the  last  point  he  submitted,  that,  as  Mr.  Hull  had 
come  into  possession  of  the  premises  under  a  good  title ; 
had    continued    in  possession    undisturbed  during   a  long 
course  of  years ;  had  bequeathed  the  premises  to  the  de* 
fendants  ;  and  had  died  in  possession,  without  revoking  hii 
will,  whereby  the  premises  had  descended  to  the  defendants ; 
there  was  clearly  a  descent  cast,  so  as  to  bar  this  eject«r 
ment(6). 


Abbott,  C.  J. — I  am  of  opinion  that  there  is  no  foun- 
dation for  either  of  the  objections  presented  for  our  con- 
sideration. With  respect  to  the  first,  I  think,  there  is  np 
ground  for  saying,  that  the  adverse  possession  of  Mr.  Hull 
has  operated  as  a  disseisin  of  Whicher  Souier.  Mr.  J7tf/I 
did  not  take  possession  wrongfully,  he  only  wrongfully  cofi>* 
tinned  possession.  He  came  in  under  right  and  title,  which 
remained  good  during  the  life  estate  of  Henry  Souter^s 
widow,  but  ceased  at  her  deaths  and  from  that  period  h^ 
continued  in  poaaetsaoo  wrongfully.  But  what  is  the  effect 
of  that  i    No  more  than  that  he  is  tenant  by  sufferance 


(a)  8  East,  55S. 


(6)  Vide  Co.  Lit.  239  b.    Lit.  s.  394. 
Adasu  on  Ejectment,  ist  ed.  52. 
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to  Whicker  SaiOer,  who  permitted  bim  for  a  period  to  1823. 
remaia  in  possesaioD.  It  has  been  held  in  a  recent  case 
iu  this  Court,  that  a  mortgagor  in  actual  possession  of 
mortgaged  pronises  is  tenant  by  sufferance  to  the  mort*  ^^'*'» 
gagee,  and  this  is  a  sti}l  stronger  case  than  that  (a). 
I  know  of  no  authority  which  says^  that  a  mere  wrongful 
possession  divests  the  estate  of  the  party  against  whom  the 
possessjoa  is  adversely  held.  If  the  argument  is  to  be 
carried  to  that  extent,  a  mere  adverse  possession  might  be 
made  equivalent  to  a  fine  and  feoffment.  Then,  as  to  the 
second  objection,  I  am  decidedly  of  opinion,  that  no  descent 
has  been  cast  in  this  case.  Tp  allow  the  argument  on  this 
point  would  be  tp  allow,  that  wherever  a  wrongful  possessor 
dies  in  possession,  and  his  heir  enters,  the  real  heir-at-law 
cannot  support  ejectment.  That  would  be  a  monstrous  pro* 
position  generally,  but  especially  in  this  case  where  the  heir- 
at-law  was  never  disseised,  and  the  defendants  in  the  action 
were  never  seised  at  all.  The  language  of  **  descent  cast,** 
imports  that  die  ancestor  is  seised ;  and  the  question  is 
begged,  if  it  is  assumed  that  in  this  case  Hull,  the  ancestor 
of  the  defendants,  was  seised* 

Baylet,  J. — I  am  of  the  same  opinion.  In  order  to 
bar  the  power  of  devising  a  right  of  entry,  there  must  be  an 
actual  disseisin  of  the  devisor ;  a  mere  adverse  possession 
will  not  suffice ;  he  must  be  completely  ousted  of  the  ^ee- 
hold.  The  question,  then,  is,  whether  Whieher  Souter,  the 
devisor  under  whose  will  the  lessors  of  the  plaintiff  claim, 
was  ever  divested  of  the  freehold,  i|nd  I  am  of  opinion  that 
he  never  was.  The  relation  of  Mr.  HtM  to  Wkicher  Sauier 
is  that  of  landlord  and  tenant ;  the  former  was  tenant  by 
sufferance  to  the  latter  frqm  the  moment  of  Mrs.  5oti/er*s 
decease.  This  point  was  laid  down  in  dib  Court  in  the 
recent  case  cited  by  jny  Lord,  and  is  founded  upon  the  doc- 

•  (a)  Ante,  vol.  i.  972. 
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trine  in  Lord  Coke  (a).    The  lessors  of  the  plaintiff  have 
shewn  a  clear  title  in  Whicker  Souter,  and  if  he  bad  an 
estate  in  the  premises,  he  was  competent  to  devise  it ;  he 
does  devise  it,  and  it  vests  in  the  lessors  of  the  plaintiff  as 
devisees  in  trust  under  his  will.    To  support  a  descent  cast, 
it  must  be  shewn  that  the  ancestor  was  seised.    Here,  there 
was  no  seisin  of  Mr.  Hull,  the  ancestor.    In  a  case  which  I 
remember  came  from  fVarmck  some  time  since,  the  counsel 
relied  upon  a  descent  cast.     It  appeared  in  evidence  that 
the  party  originally  came  into  possession  rightfully,  and  his 
possession  was  lawful,  until  a  particular  person  died.    After 
the  death  of  that  person,  die  party  held  over,  and  levied  a 
fine,  and  when  he  died  an  ejectment  was  brought  against 
bis  heir.    On  behalf  of  the  heir  it  was  insisted,  that  there 
bad  been  a  descent  cast.    No,  said  the  Court ;  for  upon  the 
death  of  the  particular  person  alluded  to,  the  ancestor  be- 
came tenant  by  sufferance  only ;  and  therefore  there  could 
not  be  a  descent  cast,  because  there  was  no  seisin.    The 
definition  which  Lord  Coke  gives  of  a  tenant  by  sufferance, 
is  he  who  originally  comes  in  by  right,  but  continues  in  pos- 
session by  wrong.     Now,  that  is  exactly  the  description  of 
Mr.  Hull,  under  whom  the  defendants  claim,  and  therefore  I 
tliiuk  the  lessors  of  the  plaintiff  are  entitled  to  recover.     It 
IB  said,  that  there  has  been  an  adverse  possession  for  twenty- 
two  years  in  this  case.     I  know  of  no  case  in  which  it  has 
been  held,  that  a  mere  adverse  possession  (if  this  case  is  so 
put,)  can  operate  as  a  disseisin,  to  prevent  the  owner  of  the 
freehold  from  devising  it  by  will.     Mr.  Hull  was  only  a 
disseisor  in  one  way,  namely,  at  the  election  of  Whicker 
Souier.    There  are  many  authorities  which  say,  that  tliis 
would  only  be  a  dbseisin  at  the  election  of  the  owner  of  the 
freehold  of  inheritance ;  and  if  Whicker  Souler  had  tliought 
fit  to  treat  it  as  a  disseisin,  he  would  be  warranted  in  doing 
so;  but  he  was  not  bound  to  do  so.    Doe,  d.Atkynsy. 


(a)  Co.  Ut.  340,  b. 
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Horde  (a).    On  these  grouodsy  I  am  of  opioion  that  die        1822^ 
kiion  of  the  phdntiff  are  entitled  to  recover. 


Dob 

HoLKOTD,  J.,  and  Best,  J.,  concurred.  ^^^ 

Ride  refdaed. 

(«)  Cowp.  689. 


PaBSTiDGB  V.  Woodman,  Esq.  JtfM^, 

^  No9.U 

J.  HIS  was  an  action  of  trespass  and  false  imprisonment.  Where  a  Jut- 
iHclay  Not  Goilty.  At  the  trial  before  Garrow,  B.,  at  the  Pmee  does  an 
last  Aaaiases  for  the  county  of  Oxford,  it  appeared  that  the  J^^^^^^  ^ 
plaintiff  had  been  convicted  by  the  defendant,  a  Justice  of  fice,  thoogfa  he 
the  Peace  for  the  borough  of  Chipping  Norton,  and  adjudged  iariadktion,  he 
topayasum  of  1/.  I7t.  6d.,  under  the  statute  1  Geo. 4.  c.  54.  uie^otbe  i^ 


for  a  wilful  and  malicious  trespass ;  and  the  defendant  hav-  ^'^  by  S4 
pg  issued  his  warranty  the  plaintiff  was  taken  up  and  com-  s.  i.  before  the 
nutted  to  prison  for  a  time  limited,  or  until  the  money  was  ed^MiT^Siing* 
paid.     It  was  objected,  that  the  action  would  not  lie,  inas-  ^  action. 
much  as  the  defendant  had  not  received  the  notice  required 
to  be  given  to  Justices  of  the  Peace  by  £4  Geo.  2.  c.  44. 
8.  1.    To  this  it  was  answered,  that  the  defendant,  being  a 
local  magistrate,  had  no  jurisdiction  to  issue  the  warrant  in 
question,  inasomch  as  it  was  directed  generally  to  the  con- 
stables of  the  county,  and  executed  out  of  the  borough  ; 
and  therefore  it  was  contended  that  the  case  was  taken  out 
of  the  statute,  which  required  notice  of  action^  and,  conse- 
quently, that  there  was  no  necessity  to  prove  notice.    The 
learned  Judge,  however,  was  of  opinion  that  the  objection 
was  fetal,  and  therefore  directed  the  plaintiff  to  be  non- 
suited. 

Jervis  now  moved  for  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  new  trial  granted,  and 
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coiiteiided,  that  air  he  was  in  a  sitnatioii  to  prove  that  the 
defendant  was  a  local  magistrate  ooly^  and  had  no  jurisdio 
tion  m  the  place  in  which  his  warrant  was  executed,  he  was 
not  entitled  to  notice  of  action,  and  relied  upon  the  case 
of  Blateher  y.  Kemp  (a),  and  upon  the  words  of  the  statute, 
''  for  any  thing  by  him  done  in  execution  of  his  office.^  Id 
the  present  case,  the  act  of  the  magistrate  was  a  wrongful 
aict  firom  beginning  to  end  ;  for  it  was  an  act  done  out  of  his 
jurisdiction,  and  could  not  possibly  be  construed  to  be  done 
^*  in  execution  of  his  office,*^  because  bis  office  was  limited 
to  his  jurisdiction.  Beside  this,  he  had  an  affidavit,  shewing 
that  the  place  in  which  the  pl^ntiff  was  alleged  to  have 
committed  die  trespass  was  not  locally  within  the  borough 
of  Chipping  Norton,  'Upon  these  grounds  be  contended^ 
ihat  t)ie  nonsuit  ought  to  be  set  aside. 


Abbott,  C.  J. — ^I  am  of  opinion  that  the  nonsuit  in  this 
case  ought  not  to  be  set  aside.  The  case  cited  is  widely 
distinguishable  from  the  present.  That  was  an  action  against 
a  constable  for  acting  under  a  warrant  which  was  not  directed 
to  him,  and  in  which  hjs  was  not  named ;  and  the  dbtinctioa 
jtaken  by  Lord  Mawfield  in  the  case  o{  Money  ▼.  Leach  (Jb\ 
applied  there,  namely,  that  where  the  magistrate  cannot 
be  liable,  the  constable  is  not  within  the  protection  of  the 
statute ;  but  this  is  an  action  against  the  magistrate.  Theii« 
as  to  the  language  of  the  statute,  I  am  of  opinion,  that  the 
defendant  has  not  excluded  himself  from  its  operation.  He 
was  acting  qui  magistrate,  and  though  he  made  a  mistake  in 
the  warrant,  still  he  was  acting  in  execution  of  his  office. 
But  it  has  been  expressly  decided^  in  a  case  precisely  similar 
in  principle  to  this,  that  a  notice  was  still  necessary,  although 
the  magistrate  had  acted  erroneously.  fVeller  v.  Tooke  (c). 
There  is,  therefore,  no  ground  for  the  present  application. 


(a)  1  H.  Bl.  15,  n.  (a). 
(&)3Burr.  1766.  8. 


(c)  9  East,  364. 
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Baylby,  J^ — I  am  of  the  same  opinion.  It  has  been 
decided  over  and  over  again,  that  notice  of  action  is  not  ne- 
cessary, unless  the  Justiee  has  e)LCje^d  his  junsdiction, 
in  which  case  he  is  entitled  to  notice.  The  defendant  does 
the  act  complained  of  under  colour  of  iiis  office^  and. that 
btings  bifli  within  die  pfotecdou  of  the  statute,  even  though 
he  had  no  jurisdiction  in  the  place  where  his  warrant  w^s 
executed.  It  is  said,  that  the  place  where  the  plainuff  com* 
■utted  the  aci  iiliputed  to  him  was  not  locally  witbinr  the 
iKHOttgh;  but  the  defendant  might  not  accuratdf  know  the 
•xact  botthdiry  of  the  local  juiisdiction.  It  is  cl^ar,  that 
if  he  kept  within  the  line  of  his  authority,  there  wouM  havf 
been  no  occasion  to  give  hinji  notice ;  but  it  is  because  he  is 
supposed  to  have  exceeded  his  authority,  that  notice  bet 
comes  necessary.  Many  cases  have  decided,  that  though  tW 
Justice  exceeds  Us  powers,  yet  if  he  is  acting  bon&  fide 
and  under  the  supposition  that  he  is  right,  he  is  entitled  to 
notice,  the  ohjed  of  the  notice  being,  that  if  he  be  wrongs 
he  may  set  himself  right  by  tendering  amends.  In  a  cas0 
decided  in  the  interval  between  Douglases  Reports  and  the 
Term  RepartSy  it  was  distinctly  laid  down  by  the  Court,  that 
it  is  immaterial  whether  the  Justice  had  a  right  to  act  or 
tet ;  for  if  he  thought  he  had  a  right  to  act  be  was  entitled 
to  notice  (a). 


4$ 

1832. 

PaSBTlOfiB 

WooBiurti. 


HoLROYD,  J.,  and  Best,  J.,  concurred. 


Rule  refused. 


(«)  Bird  V.  ConttaiUt  Mich.  25  Geo.  S*  That  was  the  case  of  a  persou 
eooTicted  of  riding  on  the  shafts  of  bis  cart  on  the  King's  highway.  If 
appeared  that  at  the  time  Uie  man  was  on  the  shafts,  his  cart  was  stand- 
iag  stiUf  and  conseqnenUy  the  case  was  not  within  the  statute,  inasmuch 
as  the  cart  was  not  in  moUon,  but  he  was  neYertheless  convicted  by  the 
Jnstiee;  and  the  question  was,  whether  the  Justice  was  entitled  to  notice 
of  action.  The  Court  said,  it  was  immaterial  whether  the  Justice  hadf 
a  right  or  not  to  act  in  the  way  complained  of ;  for  if  he  thought  bar 
had  a  right  to  act,  he  was  dearly  entitled  to  notive. 
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Tueidmf^  The  KiNO  p.  FiBLDBE  and  Another. 

Nan.  \tm 


Semtk^  that  jTxT  the  Sittings  in  Middlesex,  after  kst  Michaelmai 
£e  Montdfor  Term,  before  Jbboit,  C.  3.,  the  defendants  had  been  con* 
S«  pro«^u.     victed  of  a  misdemeanor. 

dbpeme  with 

require!  the  Adolphm  was  now  instructed,  on  behalf  of  the  defend- 

l^^ll^^        ants,  to  move  for  a  new  trial.    The  defendants  not  being 

conrictod  opon  personally  present,  conformably  to  the  rule  which  requires 

%  enmuiil  pro*  •  i»  ••• 

ceediogy  dor-    that  the  defendant  m  a  cnmmal  proceeding  shall  be  in 

for  anew  triaL  attendance  in  Court  during  a  mojdon  for  a  new  trial,  he  said 

he  had  the  consent  of  the  Counsel  for  the  prosecution^  dis- 
pensing with  the  presence  of  the  defendants,  and  therefore 
prayed  leave  to  make  his  motion  in  their  absence. 

Devman,  C.  S.,  for  the  prosecution,  said  he  had  no  ob- 
jection; but, 

Per  Curiam. — ^The  rule  is,  that  in  all  criminal  cases,  a 
moUon  for  a  new  trial  cannot  be  made,  unless  the  defendant 
is  present  in  Court,  and  therefore  the  more  correct  course  of 
proceeding  is  to  have  these  defendants  present,  notwith* 
standmg  the  consent  of  the  counsel  for  the  prosecution. 

Adolpkus,  therefore,  was  not  allowed  to  move,  in  the 
absence  of  the  defendants. 
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IBM. 

The  Kino  v*  The  Ik  habitants  of  All  Saints,  b 

Cambridob.  '  liiSSrij?' 


JlSY  an  order  of  Vko  JusUces,  Lydia  Fowler  was  removed  WImm  a  paiw 
from  the  parish  of  The  Holy  Trimly  to  the  parish  of  JU  ^Mi  oo  a 
Saints,  both  in  the  county  of  Cambridge.    On  appeal,  die  Jj|^2,*"^  ^ 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  snd  daring  die 

^  ,      -„      .  Mune  time  coD- 

Court,  upon  the  following  case :— *  tracted  by  tUa 

year  for  two^ 
pomb,  or  for' 

The  paupei^s  maiden  setdement  was  m  All  Samii  parish.  J*  "'*'**•  ^ 
In  the  year  1793  she  married  one  William  Fowler,  a  chair  tUereio  (he  be- 
bottomer  and  mat-maker,  with  whom  she  travelled  about  new  a  diair 

die  country,  and  who  had  no  legal  setdement  unless  the  bottomery,  tbe 
•'         .  •  owner  of  the 

following  be  adjudged  ao.  In  1807  he  hired  a  house  in  the  pondi  rcterv- 
parish  of  Saint  Peler%  Cambridge^  of  the  value  of  9/*  10s.  the  n»e  of  Uie 
per  annum,  and  resided  therein  with  his  family  above  a  year ;  JVnirfit*pirl^ 

durins  the  same  time  he  had   two  separate  parol  contracts  P^t  ^^  ""^^ 

.      ag««d  for  he- 
for  two  ponds,  or  for  die  rushes  and  flags  growing  therein,  ing  bs.  a  year 

under  the  following  circumstances : — One  of  the  ponds  was  ^X!  £^  * 

of  the  extent  of  three  acres,  in  which  he  was  to  have  the  •7®?®^''  I"^ 

of  the  value 

exclusive  nght  of  cutting  the  rushes  and  flags  at  his  plea-  of  u.  for  the 

sure,  but  not  of  draining  off  the  water ;  the  owner  had  the  that  hT'there! 

right  to  use  the  water,  or  drain  it  off  as  he  thought  proper ;  J^tUawettT*  * 

for  this  the  pauper  was  to  pay  5s.  a  year  to  Mr.  Cawcutt, 

the  occupier  of  the  farm  in  which  it  was  situated.    The 

pond  was  not  fenced  off  from  the  rest  of  the  field;  and 

Mr.  CawcutCs  cattle,  when  depasturing  there,  used  the  pond 

for  drinking  at ;  but  the  rushes  and  flags  were  not  such  herbs 

as  the  cattle  would  eat.    The  other  pond  was  only  about  a 

quarter  of  an  acre,  occupied  ^nder  circumstances  similar  to 

the  preceding,  at  the  like  yearly  rent  of  5s,,  and  two  door 

mats  of  the  value  of  2s.    Tlie  next  year  he  agreed  to  pay 

10s.   for  the   same,  but  died  before  all   the  rushes  were 

gathered.    The  contracts  for  the  ponds  subsisted  during  all 

the  time  the  pauper  occupied  the  house  in  Saint  Peters. 
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183&  Starkie,  in  support  of  tlie  order  of  Sessions,  made  two 

points,  first,  that  this  was  a  mere  personal  contract  for  the 


9.  sale  of  the  growing  rushes,  with  liberty  to  the  vendee  to 

IiiBAiiiTAVTt  ^^^^  ^®  ^^  ^^  ^®  vendor  for  the  purpose  only  of  cutting 
^  them  down ;  and  consequently  that  the  pauper's  husband 

€M9imaBumt  did  not  rent  a  tenement  within  the  meaning  of  thestatuts, 
so  as  to  confer  a  settlement  on  the  wife;  and,  second^ 
assuming  this  to  be  a  tenement  within  the  meaning  of  the 
statute,  there  was  no  occupation  by  the  pauper's  husband 
of  a  tenement  of  the  value  of  10/.  for  forty  days.  As  to 
the  first  point,  it  appeared  from  the  facts  of  the  case,  that 
the  pauper's  husband  had  merely  a  chattel  interest,  namely, 
die  privilege  of  cutting  rushes  accidentally  growing  by  the 
sides  of  the  ponds  in  question,  subject  to  the  right  of  the 
ovimer  to  use  the  water  and  soil  of  the  ponds,  and  to  drain 
off  the  water  at  his  pleasure,  and  as  a  consequence  to  suffer 
the  rushes  to  grow  or  not,  as  he  might  think  proper,  Mid 
also  to  the  right  of  the  owner's  cattle  to  eat  or  destroy  the 
crop  of  rushes  (the  ponds  not  being  fenced  off)  should  they 
happen  to  meet  with  no  food  of  a  more  palatable  descrip* 
tion.  All  these  were  circumstances  which  completely  nega^ 
tived  the  presumption  of  any  interest  in  the  land  vested  IB 
the  pauper  s  husband,  so  as  to  confer  a  settlement.  It  waa 
true  that  he  was  to  pay  so  much  a  year  for  the  rushes;  but 
that  must  mean  only,  so  much  for  the  crop.  As  well 
might  it  b^  said  that  a  contract  for  the  purchase  of  a 
crop  of  growing  apples,  with  the  privilege  of  entering  the 
orchard  to  gather  them,  would  confer  a  settlement.  Both 
cases  were  precisely  analogous  »  principle.  Upon  this 
point  he  cited  Rex  ▼.  OldJrletfordia),  Rex  v.-Stoke{b),  Re» 
V.  Brampton {c),  Warwick. r.  Bruce (d),  Parker  v.  Stani-' 
imd{e),  Emmerson  v<  SieeKs(f),  CroMbjf  v.  fVadmorihig), 

(a)  1  T.  R.  358.  (f)  li  But,  Set. 

(6)  t  Ibid.  451.  (/)  2  Taunt  38. 

(0  4  Ibid.  348.  (f )  6  East,  60S. 
(d)  9  M.  de  8.  205. 


IfflCRASUlfAS  TSRM,   THIRD  G£0.  TV. 

mad  Pincombv,  Thomas  (a).  Then,  secondly,  assuming  this 
to  be  a  tenement,  still  thefe  was  not  a  residence  upon  a 
tenement  of  10/.  for  forty  days,  inaspauch  as  the  value  of  v, 

ibe  crop  of  mshea  would  diminish  de  die  in  diem,  according  ijiHAsirAirrf 

na  tbe  panper'a  husband  might  choose  to  cut  them  down.  ®^ 

•  .        .  ,         ,  ,  .  All  SAiUTi, 

It  mvst  be  shewn  that  the  occupant  has  an  mterest  m  the 

land  of  the  requisite  value  during  the  whole  period  of  forty 
days.    Now,  for  any  thing  that  appeared  in  the  case,  the 
whole  or  great  part  of  the  crop  might  have  been  cut  down 
before  the  forty  days  expired ;  and  if  so,  it  was  clear  from 
die  authority  of  Rex  v.  Botcnessib),  that  no  settlement  wan 
gainedr    In  that  case  the  pauper  rented  a  dwelling-house, 
and  other  premises^  of  the  annual  value  of  4/.  for  a  whole 
year,   and  be  bought  a  crop  of  growing  oats  by  auction 
during  die  year  for  the  price  of  1£/.  145.    The  oats  were 
lioilght  on  the  12th  of  August ^  and  were  of  different  kinds, 
and  ripened  at  different  periods,  and  he  began  to  reap  them 
on  the  14th  of  September,  and  continued  reaping  them  as 
they  ripened,  and  carted  them  away  at  intervals  between  tbe 
I4di  of  September  and  the  dd  of  October,  on  which  day  he 
carted  off  the  last  load.    The  question  was,  whether,  under 
such  circumstances^  he  gained  a  settlement  i    And  in  giving 
judgment,  Le  Blanc,  J.   said,  ^' There  is  one  objection  to 
which  no  answer  has  been  given.     It  is  admitted  that  the 
party  must  have  come  to  settle  in  a  tenement,  that  is,  must 
haTe  resided  in  the  parish  in  which  he  held  a  tenement  of  the 
Ttlue  of  10/.  for  forty  days.     Now,  in  this  instance,  allow- 
ing all  that  has  been  stated  as  the  law  to  be  ^rrect,  and  tbe 
authorities  to  apply,  and  granting  that  this  was  a  tenement, 
how  can  we  say  that  this  person  has  resided  forty  days  in  the 
parish,  while  he  held  a  tenement  of  the  value   required  ? 
He  rented  the  dwelling-house  and  other  premises  of  the 
annual  value  of  4/.  for  the  whole  year,  and  he  bought  a  crop 
of  oats  by  auction  on  the  12th  of  August,  which  he  began 
to  cut  on  the  14tb  of  September,  and  it  does  not  appear  but 

(a)  Cro«  Jac.  5t4.  (6)  4  M.  &  S.  1 10. 
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18^.       that  he  carried  the  greater  part  in  value  6(  the  crop  before 

Tbe  Kino     ^^  expiration   of  forty  days  from  the  time  of  his  first  pur- 

t;.  chasing  it ;  and  if  th^t  were  so,  his   interest  would  have 

Imhabitamts  ceased  pro  tanto  within  the  forty  days,  and  he  would  not 

Au.  Saints     '^^^^  ^^'^  ^  tenement  for  that  time  of  the  annual  value  of 

CAMBKiiMifi.    10/,    Therefore,  on  the  ground  that  it  does  not  appear  that 

there  has  been  a  holding  for  forty  days  of  a  tenement  of 

the  value  of  10/.  a  year,  I  think  that  the  order  of  sessions 

cannot  be  supported.''     It  seemed  therefore  tliat  this  was 

a  decisive  authority  upon  this  question,  and  consequently 

the  sessions  did  right  in  afiir^iing  the  order. 

Storks,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  confess  I  am  not  able  to  draw  any 
distinction  in  principle  between  grass  and  rushes  or  flags 
growing.  Taking  a  crop  of  grass  has  been  over  and  ov^ 
again  held  to  be  the  taking  a  tenement,  that  is,  the  taking 
of  such  an  interest  in  the  land  as  will  confer  a  settlement. 
If  this  had  been  a  bargain  for  a  particular  crop  of  rushes, 
and  could  be  said  to  be  a  mere  sale,  then  it  would  be  only 
matter  of  personal  contract,  which  was  the  case  in  Rex  v. 
Bowness.  But  this  is  not  a  contract  for  the  sale  of  a  par- 
ticular crop  of  rushes,  which  the  man  is  to  take  away  as 
soon  as  they  are  in  a  fit  state  to  be  severed.  The  contract 
here  is  for  all  the  rushes  growing  during  the  year ;  for  which 
he  is  to  pay  a  yearly  rent,  according  to  the  very  terms  ex- 
pressed in  the  case.  So  that  he  is  entitled  not  merely  to 
cut  one  crop,  but  as  many  rushes  as  shall  grow  upon  the 
ponds  by  the  course  of  nature  during  the  year  for  which  they 
are  taken.  This  case  therefore  is  in  this  respect  perfectly 
dbtinguishable  from  Rex  v.  Bowness.  In  that  it  was  merely 
a  contract  for  a  single  crop  of  oats ;  but  here  the  pauper  s 
husband  is  entitled  to  take  as  many  crops  as  shall  grow 
during  the  year,  for  whicli  he  is  to  pay  a  yearly  rent. 
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BatlbTt^  J. — t  am  of  the  same  opinion.    I  think  this  is        1B22. 
not  merely  a  personal  contract  for  the  sale  of  a  growing      ^^^v^^ 
crop  of  nisbeSy  bat  that  it  is  taking  -a  tenement  within  the  ,;. 

meamng  of  the  statute^  according  to  the  principle  of  decided  xhb^^^amts 
cases.     It  is  dear  that  the  pauper*s  husband  had  an  interest    .     ^^ 

•        t  •«  t  4.     1  T»        AttSAIHTi, 

IB  the  soil  accordmg  to  the  terms  of  the  agreement.  He  Cahbridgi. 
had  a  right  to  have  the  soil  applied  to  the  growth  of  the 
rushes,  and  the  person  with  whom  he  agrees  had  no  right  to 
destroy  the  crop  by  subtracting  the  soil  from  which  it  sprung. 
TTiis,  it  will  be  recollected,  was  a  growing  crop,  and  the 
case  in  this  respect  is  perfectly  distinguishable  from  those 
erases  where  the  growth  of  the  subject-matter  of  the  con- 
tract was  complete,  so  as  to  make  it  only  a  sale  of  goods  and 
diattels.  Here  the  man  has  an  interest  in  the  soil,  and  ihe 
contract  is  for  a  year.  If  this  be  so,  then  the  second  ground 
of  alignment  which  has  been  taken  completely  fails,  namely^ 
that  there  was  no  residence  for  forty  days  upon  a  tenement 
of  lO/.i  because  the  value  of  the  crop  would  be  diminished 
by  its  severance  from  day  to  day  before  the  forty  days  ex« 
piredy  and  therefore  it  could  not  be  said  that  during  that 
period  he  occupied  a  tenement  of  the  requisite  value.  It  is 
imposible  for  such  aa  argument  to  hold  good,  because,  if 
it  is  to  prevail,  it  must  be  carried  to  this  extent ;  that  if  a 
man  takes  grass  land  clearly  worth  10/.  a  year,  and  on  the 
diirty-ninth  day  he  cuts  down  and  carries  away  the  whole 
produce  of  the  land,  be  gains  no  settlement.  If  the  argu- 
ment is  good  for  any  thing  it  .must  go  that  length.  I  am 
clearly  of  opinion,  upon  the  principle  of  the  numerous 
cases  which  have  been  decided  on  questions  of  this  nature, 
diat  a  settlement  has  been  gained  under  the  circumstances 
of  this  case.^  < 

HoLROYD,  J^ — I  am  also  of  the  same  opinion.  The 
whole  of  the  rushes  were  not  to  be  cut  at  one  time;  but 
the  pauper's  husband  had  a  right  to  take  successive  growing 
crops,  and  he  was  the  only  person  who  could  enter  the  land 
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and  enjoy  that  species  of  property.  He  had  not  only  a  right 
to  the  crop  growing  at  the  time  of  the  contract,  but  he  wa» 
entitled  to  have  the   ^oil  in  the  land  applied  to   successive 

iMHABiTANTt  ^*'^P^  ^  '°"S   ^  ^^^  contract  continued.     Supposing  the 
of  owner  of  the  soil  were  to  draw  off  the  water  from  the  ponds, 

Cambridge!  i^tiH  the  first  heavy  shower  of  rain  would  replenish  them^ 
and  the  rushes  would  begin  growing  again. 

Best,  J. — This  case  is  distinguishable  from  Rex  v.  Bote-* 
ness,  which  was  merely  the  case  of  a  purchase  by  auction 
of  a  particular  crop  of  oats,  to  be  cut  and  carried  as 
soon  as  it  was  ripe,  the  pauper  having  at  all  events  no  inte- 
rest in  the  land  after  the  crop  was  carried ;  but  here  the 
pauper's  husband  has  a  continuing  interest,  and  it  is  found, 
OS  a  fact,  in  the  case,  that  the  taking  of  the  ponds  is  by  the 
year,  and  he  is  entitled  to  all  the  crops  which  may  grow 
during  the  year. 
«  Order  quashed. 


fVedneiday^ 

Nov.  13.       *  Tlie  Kino  v.  The  Justices  of  Denbighshire* 

by  Llucrof  By  Stat.  55  Geo.  S.  c.  68,  s.  2.  which  repeals  13  Geo.  3. 
Peace,  under  c.  78,  it  is  declared,  **  That  when  it  shall  appear  upon  the 
c.  68. 8. 2.  for  View  of  any  two  or  more  Justices  of  the  Peace,  that  any 
old'^highway*"  public  highway,  or  public  bridleway  or  foot-way,  may  be 
and  setting      diverted,  so  as  to  make  the  same  nearer  or  more  commo- 

out  a  new  one,  ' 

must  shew  that  dious  to  tlie  public,  and  the  owner  or  owners  of  the  lands 
the  consent  in  end  grounds  through  which  such  new  hihgway,  bridleway  or 
the  hand"  uid  fo^^-way,  so  proposed  to  be  made,  shall  consent  thereto, 
seal  of  the       by  writing  under  his  or  their  hand  and  seal,  or  hands  and 

owner  of  the         ''  '^ 

land  through 

which  the  new  highway  is  proposed  to  be  made. — Where  an  order,  made  nnder  this  statnto, 
recited  that  the  Justices  had  received  evidence  of  Uie  consent  of  T.  J.,  esq.  in  hie 
life-time,  to  the  hew  road  bcin^;  carried  through  his  lands,  by  writing  under  his  hand 
and  seal,  and  it  appeared  that  another  person  was  owner  of  the  land  at  the  time  the 
order  was  made :— Held,  that  such  order  was  insufficient,  aad  could  not  be  carried  into 
execution. 
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■eals,  it  shall  and  may  be  lawful^  by  order  of  such  Ju3ticeSy         ^^.^2 
at  some  special  Sessions,  to  divert  and  turn,  and  to  stop  up       v^«v^ 
such  foot-way,  &c."    An  order  having  been  made  under  this     The  King 
act  by  two  Justices  of  Denbighshire,  at  a  special  Sessions  The  Justices 
held  for  that  purpose,  after  reciting  that  a  certain  part  of  ®    fHrR"!'""' 
the  highway  between  Poolmouth  and  that  part  of  the  new 
turnpike  road  leading  from  Wrexham  to  Ruthin  in  tlie  said 
county  of  Denbigh,  (describing  it  in  length  and  locality,  ac- 
cording to  a  plan  thereunto  annexed,)  might  be  diverted 
and  turned  so  as  to  make  the  same  nearer  and  more  com* 
modious  to  the  public,  proceeded  as  follows :  ''  and  hav- 
ing viewed  a  course  in  lieu  thereof,   commencing  at,  &c. 
and  passing  along   an   ancient  highway  to,  &c.  where  it 
enters  the  lands  and  grounds  of  t/te  late  Thomas  Jones,  Esq. 
of  Uaniisilio,  and  passing  tlirough  the  said  lands  to,  &c. 
and  having  received  evidence  of  the  consent  of  the  said 
T/iomas  Jones,  Esq.  in  his  life-time,  to  the  said  part  of  the 
new  road    being  made  and  continued  through  his   lands 
herein  before  described,  by  writing  under  his  hand  and  seal, 
we  do  hereby  order  that  tlie  said  road  be  diverted  and 
turned.  Sec."    On  appeal   to  the  Sessions,  this  order  was 
affirmed.      In  Hilary  Term   a  rule    nisi  was    granted  for 
quashing  this  order,  on  affidavits  stating,  that  at  the  time 
of  making  the  order  for  diverting  the  road  in  question,  the 
land  and  ground  through  which  the  said  intended  new  road 
was  ordered  to  be  made,  was  not  the  property  of  the  late 
Thomas  Jones,  Esq.  but  was  the  land  and  ground  of  another 
f^ntlemml  who  had  succeeded  to  the  same  on  the  death  of 
Mr.  Jones. 

On  shewing  cause  against  this  rule,  the  question  was, 
whether  the  order  for  diverting  the  road  made  in  the  terms 
abpve  mentioned,  was  a  sufjScient  compliance  with  the  re- 
quisites of  the  statute,  which  declares  that  the  consent  by 
Mritiog  under  the  hand  and  seal  of  the  ovcner  of  the  land 
and  ground  through  which  the  new  highway  is  proposed 
to  be  made,  is  necessary,  in  order  to  give  validity  to  the 
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1822.       order,  it  appearing  at  the  time  this  order  was  made,  that 
^•^^/"^^      Mr.  Jones,  the  person  whose  consent  therein  recited,  was 
The  KiKc    ji^^  ^g  owner  of  the  land  in  question. 
The  JusTiciiR 

miRs.  Marryat,  for  the  Crown,  contended,  that  this  order  was 

suiEcieut,  within  the  meaning  of  the  statute.  He  sub- 
mitted, that  if  Mr.  Jones  had,  in  point  of  fact,  given  a  con- 
sent under  his  band  and  seal,  but  died  before  the  order  was 
made,  still  it  would  be  binding.  His  death  would  not 
rescind  the  consent  which  he  had  given,  if  it  had  been 
obtained  as  the  foundation  of  this  order.  The  burthen  lay 
upon  the  other  side  to  shew  that  Mr.  Joneses  consent  had 
not  been  obtained.  Indeed,  the  order  itself  stated,  that 
Mr.  Jones  9  consent  had  been  obtained  in  his  life-time,  and 
as  the  Sessions  had  acted  upon  that  consent,  it  would  be 
extremely  hard  that  the  subsequent  death  of  that  gentleman 
should  be  a  ground  for  vacating  the  order.  The  statute 
had  given  a  certain  form  of  order  which  the  Justices  were 
bound  to  pursue,  and  these  Justices,  acting  upon  the  con- 
sent which  had  been  given,  recited  such  consent  in  their 
order.  The  late  Mr.  Jones  had  been  tenant  for  life  of  the 
land  in  question,  and  it  was  quite  clear  that  a  tenant  for 
life  might  give  such  a  consent.  Even  a  clergyman  might 
give  such  a  consent.  {Bay ley,  J. — He  has  quasi  the  inhe* 
ritance.)  The  consent  of  Mr.  Jones  had  been  obtained  in 
the  first  instance,  as  a  condition  precedent,  in  compliance 
with  the  statute,  and  the  question  was,  whether  his  death 
happening  before  the  order  was  drawn  up,  vacated  the 
proceeding. 

Gaselee,  contri,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  this  order  is  in- 
sufficient. The  safest  construction  of  this  act  of  Parlia* 
ment,  is  to  say,  that  the  consent  of  the  person  who  is  the 
owner  of  the  land  at  the  time  the  order  for  diverting  the 
road  is  actually  made,  shall  be  requisite,  in  order  to  give 
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itTtlkfity*    The  cieckion  of  this  case,  in  this  manner,  will        1822. 

not  touch  any  question   that  may  possibly  arise  hereafter, 

where  the  death  of  the  owner  of  the  land  happens  after 

the  order  is  made,  but  before  it  is  carried  into  execution. .      of  Vkwwou* 


The  King 


8H1AI. 


Bavley,  J. — ^The  objection  to  this  order  is,  that  it 
does  not  shew  that  the  person  whose  assent  is  necessary 
to  give  it  validity  was  living  at  the  time  it  was  made ;  nor 
indeed  does  it  appear^  that  Mr.  Jones  was  the  owner  of  the 
knd  at  any  period  of  time  since  these  proceedings  were  in 
progress.  For  any  thing  that  appears  to  the  contrary  hia 
consent  might  have  been  obtained  years  ago,  and  the  Jus- 
tices have  been  acting  upon  a  consent  of  long  standing; 
which  may  be  prejudicial  to  the  parties  now  interested. 

IloLROYD,  J.  and  Best«  J.  concurred. 

Order  of  Sessions  quashed  (ci). 

(<r>  Vide  13  G#».  3.  c.  78.    Dasistm  ▼.  GiU,  1  East,  64,  and  Ilex  v. 
TheJu$ike9  ^     r      ,  iChit.  Rep.  164. 


Seymoue  V.  Gartsioe,  Widow.  >fX)^ 

JL  HIS  was  an  aiition  to  recover  damages  for  a  breach  of  After  Terditt 
promise  of  marriage.    At  the  trial  before  Richardson,  3,,  f^r  ^  breach 

at  the  last  Assizes  for  the  county  of  Somerset,  a  general  ver-  '^^  promiie  •f 

•^  »      o  marriage  by 

diet  was  found  for  the  plaintiff,  damages  40s.  a  geotieman 

against  a  lady, 
a  coonty  al* 

C.  F.  Williams  now  moved  for  a  rule  to  shew  cause  why  j^f," 5n*tEr* 

the  judgment  should  not  be  arrested,  the  damages  having  part  of  defen- 

datit  to  marry 
been  taken  generally,  and  objected,  that  the  second  count  of  plaintiff  within 

the  declaration  was  defective.    That  count  stated  *'  that  in  ^^^  ^f^^^  ^^ 

request,  and 
averring  ''  that  plaintiff^  confiding  in  the  promise,  had  always  remained  unmarried,  and 
was  still  ready  and  willing  to  marry  defendant,  and  that  although  a  reasonable  time  for 
dtfeodunt  to  marry  him  iMd  elapsed,  yet  defendant,  not  regarding  her  promise,  did  not, 
nor  would  within  such  reasonable  time,  marry  the  plaintiff,  but  had  hitherto  wholly 
ac|;lected  and  refused  so  to  do,"  is  snfiicieat,  after  verdict,  without  averring  that  defen- 
dant iiad  any  notice  of  plaintiff  being  ready  to  marry  her  during  the  reasonable  time 
alleged,  or  averring  any  request  made  to  defendant  to  marry  plaintiff,  or  any  averment 
of  a  bpeciai  refusal  to  marry  him. 


Seymour 
r. 
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IB2*J.        coimidcration  that  the  said  plaintiff  being  then  and  there  aole 
and  unmarried,  at  the  like  special  instance  and  request  of 
the  said  defendant,   had   then   and  there  undertaken   and 
^ART&ip£,    faithfully  promised  the  said  defendant  to  marry  her  the  said 
defendant,  she  the  said  defendant  undertook  and  then  and 
there  faithfully  promised  to  marry  him  the  said  plaintiff  in  a 
reasonable  time  then  next  following.    And  the  said  plaintiff 
avers,  that  he,  confiding  in  the  said  last  mentioned  promise 
and  undertaking  of  the  said  defendant,  hath  always  hitherto 
remained  and  continued,  and  still  is,  sole  and  unmarried, 
and  hath  been,  for  and  during  all  the  time  last  aforesaid,  and 
still  is,  ready  and  willing  to  marry  the  said  defendant,  to  wit, 
at  Bath  aforesaid,  in  the  county  aforesaid,  and  although  a 
reasonable  time  for  the  said  defendant  tp  marry  hath  elapsed 
since  the  making  of  the  said  last-mentioned  promise  and 
undertaking  of  the  said  defendant,  yet  the  said  defendant, 
not  regarding  her  said  last-mentioned  promise  apd  under- 
taking, but  contriving  and  fraudulently  intending  craftily  apd 
subtily  to  deceive  and  injure  the  said  defendant  in  this  re- 
spect, did  not,  nor  would,  within  such  reasonable  time  as 
aforesaid,  or  at  any  time  afterwards,   marry  him  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so 
•  to  do,  to  wit,  at  Bath  aforesaid,  in  the  county  aforef^aid.^ 
Ilii)  objections  to  t)iis  count  were,  first,  that  it  did  not  state 
that  the  defendant  had  ^ny  notice  of   the  plaintiff  bejpg^ 
ready  to  marry  her  during  ^he  reasonable  time  therein  al* 
leged  ;  second,  that  it  did  not  state  any  request  made  to  the 
defendant  to  marry  Irim ;    third,  th^t  \\,  did  not    aver  any 
appointment  of  time  when  he  was  ready  iQ  marry  ji^r ;    and 
fourth,  that  there  was  no  allegation  of  any  special  refusal 
to  pcrf9rm  the  contract  of  marriage. 

Per  Curiam. — Wc  think,  after  yerdicjt,  this  count  will  do 
very  well.  The  words  *'  did  not,  nor  would,  within  such 
reasonable  time  as  aforesaid,  or  at  any  time  afterwards,  marry 
him  the  said  plahitiff,  bqt  hath  hitherto  wholly  neglected  and 
refused  so  to  do,"  necessarily  imply  a  request  to  man^.    Aif 
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oaaiasion  to  ofiFer  to  marry,  in  a  lady,  is  generally  conatriied 
into  91  refusal  to  marry.  It  can  hardly  be  expected  that  a 
ludy  should  say  to  a  gentleman,  "  I  am  ready  to  marry  you, 
pray  marry  me."    After  verdict,  we  tliiuk  this  count  will  do,    ^^*'^»**'* 

Rule  refuted  (a). 

ffi)  Vide  B9wd^  ▼.  iVirfonx,  ^0  East,  359.    Buck  ▼•  Okch,  6  T.  K.  509. 


SKTMOUa 


HopsoN,  Gent,  one,  &c.  v.  Gunn.  TUfwAqr, 

olOTION  to  stay  proceedings  upop  payment  of  debt  After  the  ac- 
and  the  costs  of  thU  action.     It  was  an  action  against  the  ^'^^hamre''* 
acceptor  of  a  bill  of  exchange,  which  was  due  on  the  17th  bad  offered  to 
of  August  I  on  which  day  tbe  defendant  applied  to  the  plain-  and  Uic  coits 
tiflF,  who  was  ^  attorney,  and  the  holder  of  the  bill,  and  J^uH  *  Ww" 
reijuested  him  to  wait  a  weejc,  whereupon  he  promised  to  see  ^*^»  *^*^ '*'■*"'" 
the  drawer  and  indorser,  and  let  the  defendant  know  the  an  attorney 
result,  but  the  plaintiflf  did  not  communicate  any  answer  to  of  tbe  bill, 
the  defendant;  on  the  22d  the  plaintiff  brought  this  action,  oS2?*i:ti^ 
when  the  defendant  offered  to  pay  the  debt,  without  costs,  asaintt  the 

drmwer,  who 

which  the  defendant  refused,  and  on  the  4th  of  SepUmoer  was  his  owo 
he  commenced  an  ^ction  against  the  drawer  of  the  bill,  who  coart'  stayrd 
was  sworn  to  be  the  plaintiff's  own  client.    The  defendant  \^  procced- 

*  *  '  >0|CS,  npon  pay* 

then  offered  to  pay  the  debt,  and  the  costs  of  the  action  ment  of  Uie 
against  himself;  but  the  defendant  refused  to  stay  the  proceed*?  cosu  of  one 
ings  until  he  was  also  paid  iHe  costs  of  the  action  against  ^^^^^  ""'y* 
the  drawer  ;  upon  which  the  defendant  applied  to  the  Court. 

Curn€t/f  for  the  plaintiff,  contended,  that  the  general  rule 
in  these  cases  yiras,  never  to  stay  the  proceedings  against  the 
acceptor  of  a  bill  of  exchange  but  upon  the  payment  of  all 
the  costs  incurred.  This  was  for  the  purpose  of  protecting 
those  persons  who  are  put  to  costs  by  the  default  of  tlie  acr 
ceptor,  who  is  primarily  liable.  Unless  some  special  and  ex* 
traordinary  circumstance  was  laid  before  the  Court,  this  ap« 
plication  could  not  be  suppqrted.  ^one  existed  iu  this  case. 


HoDSOlf 
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1893.  When  the  bill  became  due«  the  defendant  asked  for  a  week's 
indulgence  to  take  it  up,  which  was  granted^  and  not  taking 
up  the  bill  at  the  end  of  that  time,  the  writ  was  sued  out 

GvNH.  against  him.  He  thch  offered  to  pay  the  debt,  without  the 
costs,  which  the  plaintiff  was  not  bound  to  take ;  and  then, 
at  the  end  of  ten  days,  the  plaintiff  brought  his  action  against 
the  drawer,  which  he  had  a  right  to  do,  in  order  to  compel 
the  payment  of  the  debt.  Under  such  circumstances,  it 
would  be  extremely  hard  upon  a  plaintiff  to  be  obliged  to 
lose  those  costs  which  had  been  incurred  in  consequence  of 
the  defendant's  own  misconduct.  If  the  Court  yielded  to 
this  application,  a  plaintiff  could  ]>ever  expect  to  get  his 
debt  paid^at  the  beginning  of  the  long  Tacation. 

ChiUy,  contr^,  was  stopped  by  the  Court. 

Per  Curiam. — The  plaintiff  in  this  case  is  an  attorney. 
This  is  an  application  to  our  discretion.  The  defendant 
applies  to  stay  proceedings  upon  payment  of  the  debt,  and 
the  costs  of  this  action ;  the  plaintiff  says  "  No  ;  I  have  a 
right,  in  addition  to  those  costs,  to  demand  the  costs  of  an- 
other action  which  I  have  brought  against  the  drawer."  T'le 
Court  has  a  right  to  sec  whether  that  second  action  has  been 
properly  brought ;  and  we  think  that,  after  there  had  been 
an  offer  on  the  part  of  the  defendant  to  pay  the  debt,  the 
plaintiff  ought  not  to  have  sued  out  a  distinct  writ  against 
the  drawer  of  the  bill.  There  is  enough  disclosed  upon  the 
affidavits  in  this  case,  to  convince  us,  that  the  additional 
action  was  not  brought  for  the  purpose  of  justice,  or  was 
necessary  in  order  to  obtain  payment  of  the  demand,  but 
to  oppress  the  acceptor  of  the  bill  of  exchange,  by  com- 
pelling him  to  pay  the  costs  of  an  action  brought  by  the 
plaintiff  against  his  own  client, — he  never  meaning  his  own 
client  to  pay,  but  merely  by  such  means  to  get  so  much 
more  costs  out  of  the  acceptor's  pocket.  Ilie  case,  there- 
fore, is  of  that  description  which  calls  upon  us  to  interfere. 

Rule  absolute. 
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IBM. 


HoLfiOBow  and  Hughes  r.  Wilkins.  Tkundmf^ 

•  N09.  14, 

13 FECIAL  assumpsit  against  a  guarantee.    At  die  trial  ^.>  a  broken 

before  Abbott,  C  J.  at  the  London  adjourned  Sittings  after  twenty  bees  of 

last  Term,  it  appeared  in  evidence,  that  in  the  beginning  of  ^^ff^lJ^^ 

the  year  1818  the  plaintiffs,  who  were  wool  merchants  at  ■^.^•»  ^b* 

pud  for  by 

Stroud,  in  Gloucestershire,  employed  the  defendant,  a  wool  bui  at  eigbt 
broker  in  London,  to  effect  sale  for  them  of  a  parcel  of  wool,  cepted  by^tbe 
consisting  of  twenty  bags,  then  lying  in  their  warehouse  at  J*^*«'>  "><* '» 
Bristol.    The  defendant  accordingly  shewed  samples  of  the  Mle  says  to 
wool  to  Messrs.  Carver  and  Peet,  Blachwell  Hall  factors,  «  To  shew*  my 
of  London,  and  they  authorised  him  to  make  an  offer  to  the  2SL"e  "for  a*^^ 
plaintiffs  for  the  same  at  5s.  5d.  per  pound,  to  be  paid  for  allowance  of 
by  their  acceptance  at  eight  months.     In  pursuance  of  niis  I  will  gaaran- 
authority  the  defendant  wrote  the  following  letter  to  the  amonnt"  H. 
iJaintiff :—  ^^  ^:  ~"- 

*'  London,  February  1 1th,  1818.      and  inform  tr. 
"  Gentlemen,  ^*'  '^  *"«  *^"*- 

v^w«.w«.«ui^M,      ^  ^^^  procnre 

"  I  have  sold,  subject  to  your  confirmation,  twenty  bags  from  c.  and  P. 

(marks  given)  at  5s.  5d.  per  lb.,    usual  tare  and  allow-  approved 

ances,  lying  at  Bri^ol,  to  Messrs.  Carver  and  Pee/,  pay-  {^^cjrVOTW*^'* 

able  by  their  acceptance  at  eight  months,  fourteen  days  P'l^.^*''')'  ^f^ 

to  weigh.     To  shew  my  opinion  of  this  house,  for  an  allouh  guarantee  for 

ance  of  one  per  cent,,  I  will  guarantee  half  the  amount,  and  ^ount  on  the 

this  I  have  not  done  for  any  house  I  have  dealt  with.  uma  pro- 

*'  John  Wilkins:'  ^^\  T*  deli! 

vered  to  the 

In  reply  to  this  the  plaintiff  wrote  as  follows :— ^  oat  the  inter- 

vention of  the 
'•  Stroud,  February  13tb,  1818.       brolcer,  and 

the  vendors 

'*  We  now  confirm  your  sale  to  Messrs.  Carver  and  Peet,  taice  the  ac^ 
twenty  bags  (marks  given)  at  55.  5d.  per  lb.,  acceptance  at  the  former  for 

the  amount  of 
the  wool,  made  payable  at  a  banker's.  Before  the  bill  is  at  mataritjr  the  vendees  be- 
come insolvent,  and  the  vendors  resort  to  the  broker  npon  his  guarantee :— Held,  that  the 
broker  was  liable  on  his  gnarantee,  though  the  bill  had  not  been  presented  for  payment, 
and  tboogh  there  was  no  proof  that  it  would  not  have  been  paid  if  presented ;  but  sup« 
posing  it  to  have  been  presented  and  dishonored,  he  would  not  have  been  entitled  to 
BoUce  of  non-payment. 


HciLronow 
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1822.  eight  months,  and  fourteen  days  to  weigh.  If  you  cannot 
'procure  from  them  acceptances  of  approved  houses  (which 
we  should  prefer)^  we  will  take  your  guarantee  for  one  half 
WiLKiHi.  ^jjg  amount,  giving  you  1/,  per  cent,  upon  that  .half;  for, 
thougli  we  have  no  cause  to  doubt  the  stability  of  those 
gentlemen,  their  bills  having  been  very  regularly  honoured, 
yet  as  wool  runs  to  no  trifling  amount,  and  as  we  have  still 
$1  considerable  acceptance  of  theirs,  which  has  yet  some 
inonths  to  nin,  we  should  ratlier  not  go  too  deep  upon  their 
security  alone/' 

The  plaintiffs  then  delivered  the  wool,  and  on  26th  JFe- 
bruarif  drew  upon  Messrs.  Carver  and  Peet  a  bill  of  ex- 
change for  the  amount  (1 12C/.  1^.)>  eight  months  afterdate, 
which  was  acf:epted  by  the  latter,  and  made  payable  at  a 
banking-house  in  London,  Tlie  bill  would  become  due  on 
the  29th  of  October,  About  the  month  qf  September  in 
the  same  year  Messrs.  Caixer  and  Peet  became  irregular  in 
their  payments,  and  partially  suspended  tliem.  On  the  22d 
of  September,  the  plaintiffs,  for  tlie  first  time,  after  the  sale 
of  the  wool,  wrote  to  the  defendant,  acquainting  him  of 
tlieir  apprehensions  for  the  solvency  of  Carver  and  Peet^ 
and  requesting  his  permission  forthwith  for  them  to  draw 
upon  him  for  half  the  debt  guaranteed  by  him.  The  de- 
fendant replied,  that  he  supposed  they  meant  it  as  a  hoax  in 
applying  to  him  for  such  a  guarantee,  and  finally  it  was 
refused.  It  did  not  appear  that  the  defendant  had  any  thing 
to  do  with  the  transaction  after  the  letters  first  above  men- 
tioned ;  and,  though  he  was  the  broker,  he  was  not  employed 
in  the  weighing  or  delivering  out  of  the  wool,  and  no  fur- 
ther notice  was  given  to  him  of  what  took  place  between 
the  plaiiitiffs  and  Messrs.  Carter  and  Peet  until  he  was 
palled  upon  on  his  guarantee.  Messrs.  Carver  and  Peet 
became  bankrupts  in  January,  1819»  and  the  plaintiff^ 
proved  the  amount  of  this  debt  under  the  commission. 
'Iliere  had  been  a  running  accouut  ei^isting   between  tha 
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t>laintiffs  and  the  defendant.    The  bill  in  question  was  not 
presented  for  payment  when  due.  and  there  was  no  evidence    ^ 
Co  shew  that  Messrs.  Carver  and  Pee^  had  not  assets  in  the  v. 

hands  of  their  bankers  to  take  it  up,  had  it  been  presented. 
No  tender  had  been  made  to  the  defendant  of  the  one  per 
cent,  commission  for  the  guarantee;  but  the  action  was 
brought  for  one  half  the  price  of  the  wool,  minus  the  de* 
fendant's  brokerage  and  commission.  Under  these  circum- 
stances itwas  objected  at  the  trial,  that  the  plaintiff  could 
not  recover  unless  the  bill  had  been  presented  at  the  place 
where  it  was  made  payable ;  and,  if  dishonored,  that  notice 
of  the  dishonor  should  have  been  given  to  the  defendant ; 
but  the  learned  Judge  over-ruled  the  objection,  and  the 
plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Denman,  C.  S.^  now  moved  accordingly  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
nonsuit  entered.  The  defendant  in  this  case  could  not  be 
liable  upon  hb  guarantee  until  the  plaintiffs  performed  cer- 
tain conditions  precedent.  It  appears  from  the  facts  of  the 
case,  that  after  the  plaintiffs'  letter  to  the  defendant  on  the 
ISth  o(  February,  1818,  the  latter  had  nothing  farther  to 
do  with  the  transaction.  The  completion  of  the  sale  by 
weighing  and  delivering,  and  the  acceptance  of  the  bill,  was 
without  his  privity  or  knowledge.  No  notice  was  given  to 
him  of  what  had  taken  place  until  the  plaintiffs,  in  the 
month  of  September,  insisted  upon  his  liability  as  guarantee, 
and  then  before  the  bill  had  become  due.  Under  such 
c'rcumstances  the  defendant  could  not  be  liable,  at  all 
events,  until  the  bill  had  become  due  and  was  dishonored, 
and  the  defendant  had  notice  of  the  dishonor ;  nor  until  they 
had  tendered  him  the  commission  of  1/.,  which  was  tlie 
consideration  of  the  guarantee.  ^Fhese  were  conditions 
precedent,  and  must  have  been  performed  before  the  plain- 
tiffs right  of  action  could  accrue.     It  was  not  indeed  proved 
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1822.  ^^^  ^^  bill,  if  presented^  would  have  been  paid ;  bat  ihm 
^^V'^^  contrary  waa  not  proved ;  and  therefore  the  presumption  was 
HoLBORow  113  strong  one  way  as  tt®  other.  The  whole  transaction  be* 
WiuLivt.  tween  the  plamtiff  and  Carver  and  Pe^  was  fair  and  re* 
gular ;  the  bill  was  given  bona  fide,  and  not  as  an  accommo- 
dation bill ;  payments  were  made  bj  Messrs.  Carver  and 
Peet  as  late  as  die  12th  of  September ;  and  as  no  notice  was 
given  to  the  defendant  of  the  dishonor  of  the  bill^  he  could 
not  have  any  means  of  knowing  of  and  preparing  for  the  de* 
mand  made  upon  him  by  the  plaintiffS|  until  the  moment 
when  they  proposed  to  draw  upon  him  for  the  amount. 
The  justice  of  the  case  was  strongly  on  the  side  of  the  de- 
fendant; and  in  point  of  law,  as  no  notice  had  been  given 
of  the  dishonor  of  the  bill,  and  no  exertions  made  to  obtain 
payment  of  it,  the  plaintiffs  could  not  maintain  the  present 
action.  He  relied  on  Phillips  v.  A$iling{a)  and  Murray 
V.  King  (b),  and  cited  Bickerdike  v.  Bollman  (c). 

Abbott,  C.J. — ^The  present  case  is  perfectly  distin- 
guishable from  both  the  cases  which  have  been  relied  upon 
in  support  of  this  application.  In  Phillips  v.  Astling  tho 
insolvency  of  the  drawers  of  the  bill  took  place  subsequently 
to  the  period  when  the  bill  became  due,  and  there  was  no 
evidence  that  the  bill,  if  presented,  would  not  have  been 
paid.  In  Murray  v.  King  the  guarantee  was  to  pay  the 
bill  itself,  if  it  should  not  be  paid  by  the  acceptor.  In  the 
present  case  the  insolvency  of  the  acceptors  takes  place  6e- 
fore  the  bill  becomes  due,  and  the  guarantee  is  to  secure  one 
half  of  the  amount  of  the  debt,  without  any  reference  to 
the  bill  itself.  It  has  been  decided  repeatedly,  but  particu- 
larly in  die  cases  of  Warrington  v.  Furber(d)  and  Smnyard 
▼•  Bowes  (e),  that  a  guarantee  of  a  debt  secured  upon  a  bill 
of  exchange,  to  which  he  is  not  a  party,  is  not  entitled  to 

(a)  S  Taant.  206.  ((f)  8  East,  342. 

(&)  5  Barn.  &  Aid.  165.  (0  5  M.  6:  S.  62. 

(tf)  1  T.  R.  405. 
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■otice  of  die  dishonor  of  the  bill ;  for  ^*  the  same  strict-       1821!. 
aess  of  proof  is  not  necessary  to  diarge  a  guarantee,  as      ^"^^/^^ 
woidd  be  requisite  to  support  an  actign  upon  the  bill  itself/   Holborow 
Then  what  is  the  conduct  of  the  defendant  in  this  case  i     Wiulins. 
He  enters  into  a  guarantee  of  half  the  debt ;  the  debtors 
aie  notoriously  insolvent ;  and  when  csdled  upon  to  perform 
his  guarantee,  he  repudiates  bis  engagement  altogether,  and 
denies  his  liability.     I  think  there  is  no  ground  for  disturb* 
11^  the  verdict, 

HoLROYD,  J.  (a) — I  am  of  the  same  opinion.  This  case 
is  not  to  be  governed  by  the  rules  applicable  to  bills  of  ex- 
change. There  is  an  old  case,  in  Lord  Mansfield's  time, 
where  a  person  paid  away  a  bill  and  refused  to  indorse  it, 
but  he  gave  an  undertaking  to  be  answerable  for  the  payment 
when  it  became  due.  There  was  an  objection  as  to  the  want 
of  notice  of  the  dishonor,  he  being  the  indorser ;  but  the 
Court  said  that  notice  was  not  necessary  in  such  a  case;  and 
the  distinction  taken  was,  that,  by  the  custom  of  merchants, 
the  indorser  of  the  bill  was  not  entitled  to  notice,  unless  he 
put  his  name  upon  it.  But,  independently  of  the  custom  of 
merchants,  if  A.  undertakes  to  guarantee  the  payment  of 
the  debt  of  JB.,  he  is  bound  to  see  that  JB.  does  pay.  The 
undertaking  in  this  case  is,  not  that  the  defendant  will  pay 
the  bill,  but  that  he  will  pay  half  the  amount  of  the  money 
for  which  the  goods  are  sold.  Here  tlie  vendees  of  the 
goods  have  become  in  fact  bankrupts,  and  they  had  stopped 
payment  before  the  bill  became  due.  Of  this  circumstance 
the  defendant  received  notice  from  the  plaintiffs,  and  they 
had  a  right  to  resort  to  him  on  his  guarantee,  witliout  refer- 
ence to  the  question,  whether  the  bill  would  be  productive 
or  not«  I  think,  therefore,  that  in  this  case  the  plaintiff  is 
liable  upon  hb  guarantee.  The  circumstance  of  Carver  and 
Peet  becoming  insolvent  before  the  bill  became  due,  makes 
the  whole  difference  between  this  and  the  cases  which  have 
been  cited. 

(a)  Bayley,  J.  wai  absent 
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Best,  J. — ^The  plaintiflfs  were  not  boand  to  speculate 
upon  the  chance'  of  the  bill  being  paid  when  it  became  due. 
The  mcnnent  they  heai;  that  Carver  and  Peet  have  stopped 
payment,  they  give  notice  to  the  defendant  of  the  circam- 
atance^  and  call  upon  him  on  his  guarantee,  which  I  think 
they  had  a  right  to  do.  Presenting  the  bill  when  it  was  due 
would  have  been  a  nugatory  act,  because  it  would  have  been 
presenting  it  to  persons  who  were  unable  to  pay.  But  sup- 
posing it  had  been  presented  and  dishonored,  the  defendant 
would  not  have  been  entitled  to  any  notice  of  the  dishonor, 
because  he  was  no  party  to  the  bill,  and  he  did  not  come 
within  the  rule,  which,  by  the  custom  of  merchants,  re- 
quires notice  to  be  given  to  tlie  indorser. 

Rule  refused  (a). 

(a)  Vide  Bailey  r.  SeM^tU,  1  M.  dc  S.  S58 ;    and  lUwt  ▼.  FcNfi^, 
a  Brod.  Sc  Biog.  165. 


Nov.  14. 


In  the  Matter  of  George  Jaques. 


I 


Byiutnte        JlN  Triniiy  Term  a  rule  was  obtained,  calling  upon  this 
t!uT'\t\sen-  pc"^"*  to  sl^^w  cause  why  he  should  not  be  committed  to 

acted,  "  that    ih^   prison  of  this  Cotirt,  for  a  period  not  exceedinc;  one 
if  anyiwoni  '^  ... 

attorney  or       year,  for  practising  in  the  name  of  Ilenry  Thackeray,  an 
suffer  his  name  admitted  attorney  of  the  Court,  without  being  duly  quail* 

ln"*Sn^iifi?d  *®^'  contrary  to  the   provisions  of  22  Geo.  2.  c.  46.  s.  11. 

person,  to  en- 
able him  to  practice  as  an  attorney  or  solicitor,  and  complaint  shall  be  made  thereof  in  a 
§umwmv$  VNif,  ^id  proof  nu^de  thereof  on  oath  to  the  satUf  action  of  the  Court,  such  attorney 
or  solicitor  shall  be  stmck  off  the  roll" ;  and  by  the  same  section  it  is  enacted,  **  That  ia 
that  case,  mnd  upon  such  compUtintf  and  proof  made  at  qforesaidj  it  shall  be  lawful  for  tlie 
Conrt  to  commit  soch  nnqnalified  person  so  acting  or  practising  as  afbresald  to  the  prison 
of  the  saidCoart  for  anytime  not  exceeding  one  year  :"-i-Held,  that  a  person  broveht 
within  the  latter  branch  of  the  section,  npon  affidavit  of  his  offence,  was  not  entitled  to 
have  the  witnesses  in  support  of  the  charge  examined  vivA  voce. 

After  the  matter  had  been  referred  in  such  case  by  consent  of  conme^,  to  the  Master 
of  the  Crown  Office,  who  reported  the  party  in  conterant,  the  Court  allowed  the  latter 
to  bring  the  whole  of  the  case  under  their  own  consideration,  when  brought  up  to  be 
conmitttd. 
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On  a  subsequent  day  iu  the  same  Term  the  matter  was  re-       1822. 
leered  to  tbe  Master  of  the  Crown  Office,  wkh  the  consent 


jof  counsel  on  both  sides,  to  investigate  the  malversation  jaquss. 
imputed  to  the  defendant.  The  substance  of  the  charge 
against  the  defendant  was,  that  he  had,  in  collusion  with 
Thackeray ^  practised  as  an  attorney  in  the  name  of  tlie  latter, 
to  whom  he  had  for  a  considerable  period  of  time  paid  a 
weekly  stipend  or  douceur  of  one  guinea  for  the  privilege. 
The  case  was  fully  investigated  before  the  Master  upon  affi« 
davits  filed  on  both  sides,  and  upon  a  view  of  the  defend- 
ant's book  of  accounts,  which  die  Master  required  to  be 
exhibited  to  him  for  inspection.  In  this  Term  the  Master 
reported  the  defendant  in  contempt,  and  that  the  charges 
imputed  to  him  were  fully  established. 

Brougham^  on  a  former  day,  prayed,  upon  the  Master's 
xeport,  that  the  defendant  be  committed  accordingly  for  his 
contempt. 

The  defendant  being  now  asked  if  he  had  any  thing  to 
urge  why  he  should  not  be  committed  forthwith  pursuant 
to  the  statute,  he  claimed  the  privilege,  and  was  allowed  it, 
of  going  again  into  the  matters  of  the  affidavits  upon  which 
the  Master  had  pronounced  his  opinion.  He  then  submit- 
ted, in  point  of  law,  that  the  Court  had  no  authority  to  found 
a  judgment  in  this  case  upon  affidavit,  and  that  the  witnesses 
to  support  the  charges  against  him  ought  to  have  been  exa- 
mined viv&  voce,  in  order  that  he  might  have  the  opportunity 
of  cross-examining  them,  touching  the  matters  to  which 
they  deposed ;  and  he  referred  to  Rex  v.  Viponl  (a),  as  an 
authority  in  priidciple,  supporting  the  argument.  This  pro- 
position, he  insisted,  was  more  applicable  to  his  case  than 
to  that  of  an  admitted  attorney,  who,  being  an  officer  of 
the  Court,  might  be  subjected  to  a  summary  jurisdiction  in 
that  character.    He  himself   stood  in  the  situation  of  a 

(a)s  Burr.  1163. 
VOL.  II.  £ 
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ttranger  to  the  Court,  and  therefore  was  entitled  to  tbe 
common  law  protection  which  was  thrown  around  every 
J^AQUbs.  individual  accused  of  s^  crime,  namely,  that  of  trial  by  Jury, 
and  the  opportunity  of  confronting  his  accusers  face  to  faca. 
This  was  a  summary  proceeding,  depriving  him  of  the 
ordinary  means  of  defence  in  a  criminal  matter,  and  there- 
fore he  submitted  that  the  Court  had  no  authority  to  deal 
with  the  case  contrary  to  the  accustomed  mode  in  criminal 
proceedings.  Other  topics  were  then  urged  to  the  cle- 
mency of  the  Court,  relating  to  the  circumstances  and  con- 
dition of  the  defendant. 

The  Court  deliberated  upon  the  case,  and 

Abbott,  C.  J.  delivered  judgment: — ^The  Court  is  called 
upon  in  the  discharge  of  its  public  duty  to  administer  the 
law  s(s  it  is  declared  by  an  act  of  parliament.  The  statute 
52  Geo,  2.  c.  46.  s.  1 1,  upou  which  this  proceeding  is  found- 
ed, recites,  that  "  whereas  divers  persons  who  are  not  exa- 
mined, sworn,  or  admitted  to  act  as  attomies,  or  solicitors, 
in  any  court  of  law  or  equity,  do,  in  conjunction  with,  or 
by  the  assistance  or  connivance  of  certain  sworn  attomies 
and  solicitors,  and  by  various  subtle  contrivances,  intrude 
themselves  into,  and  act  and  practice  in  the  office  and  busi- 
ness of  attomies  and  solicitors,  to  the  great  prejudice  and 
loss  of  many  of  his  Majesty *s  subjects,  and  the  scandal  of 
the  profession  of  the  law  ;*'  and  then  proceeds  to  enact, 
'^  that  if  any  sworn  attorney  or  solicitor  shall  act  as  agent 
for  any  person  or  persons,  not  duly  qualified  to  act  as  an 
attorney  or  solicitor,  or  permit  or  suffer  his  name  to  be  any 
ways  'made  use  of  upon  the  account,  or  for  the  profit  of 
any  unqualified  person  or  persons,  thereby  to  enable  him  or 
them  to  appear,  act,  or  practice  in  any  respect  as  an  attor- 
ney or  solicitor,  knowing  him  not  to  be  duly  qualified,  and 
complaint  shall  be  made  thereof  in  a  summary  way  to  the 
Court  from  whence  any  such  process  did  issue,  and  proof 
made  thereof,  upon  oath,  to  the  satisfaction  of  the  Court 
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Aat  such  sworn  attorney  or  solicitor  hath  offended  therein 
as  aforesaid,  then  and  in  such  case  every  such  attorney  or 
solicitor  so  offending  shall  be  struck  iDff  the  roll,  and  be  for       jAoubi. 
ever  after  disabled  from  practising  as  an  attorney  or  soli- 
citor ;  and  in  that  case,  and  upon  such  complaint  and  proof 
made  as  aforesaid,  it  shall  and  may  be  lawful,  to  and  for  the 
said  Court  to  commit  such  unqualified  person  so  acting  or 
practising  as  aforesaid,  to  the  prison  of  the  said  Court  for 
any  time  not  exceeding  one  year."    Under  this  act  of  par- 
liament an  application  was  made  to  the  Court,  founded  on 
affidavits,  charging  a  person  of  the  name  of  Thackeray  with 
having  permitted  a  man,  not  being  an  attorney,  to  act  in 
his  name,    and  the  person   now  before   the  Court  being 
pointed  out  as  the  offender  in  that  respect,  a  rule  was 
granted,  calling  upon  Thackeray  to  shew  cause  why  he  should 
not  be  struck  off  the  roll,  and  Jaques  to  shew  cause  why  he 
should  not  be  committed  to   the   prison  of  this  Court  for 
such  his  contempt.    That  application  was  founded  upon 
affidavits,  and  the  parties  accused  were  allowed  to  present 
affidavits  on  their  own  behalf,  and  to  offer  such  depositions 
as  they  thought  fit  and  necessary  to  rebut  the  charges.     It 
is  now  alleged  that  this  is  not  the  course  of  proceeding 
which  ought  to  have  been  adopted ;  but  that  instead  tliereof 
the  witnesses   should  have  been  examined  viv&  voce,  as  in 
cases  before  Justices  of  the  Peace  under  proceedings  to 
conviction  on  penal  statutes,  according  to  what  was  laid 
down  in  the  case  of  Rex  v.  Fipont.    Tliis  Court,  however, 
never  examines  witnesses  viva  voce  in  cases  brought  before 
it  in  banc,  but  always  discusses  matters  upon  affidavit.     In- 
deed, considering  that  our  jurisdiction    extends  over  the 
whole  kingdom,  it  would   be  impossible,  in  the  exercise  of 
that  jurisdiction,  to  have  persons  brought  from  all  parts  of 
Ae  country  before  us  to  be   examined  \i\k  voce  in   every 
matter  submitted  to  our  consideration.     There  is  therefore 
no  ground  for   the  objection  which  has  been  taken  to  the 
coarse  of  proceeding  in  this  case.    If  such  an  objectioa 
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wore  allowed,  it  would  open  a  door  for  the  greatest  incon- 
venience, confusion,  and  irregularity.  The  course  which 
Jaques.  has  been  adopted  is  betit  calculated  for  the  administration 
of  justice  in  such  a  case,  and  is  perfectly  fair  as  far  as  it 
respects  the  interest  of  the  party  charged.  In  answer  to 
the  accusation  preferred  against  him,  he  has  the  opportunity 
of  exhibiting  his  own  affidavits,  and  having  his  own  allega- 
tions taken  into  consideration  on  oath,  as  to  the  truth  or 
falsehood  of  the  accusation.  This  case  was  originally  heard 
by  counsel  on  both  sides.  With  the  consent  of  counsel  it 
was  thought  fit  that  the  matter  should  be  referred  to  the 
Master  of  the  Crown  Office,  and  it  was  accordingly  refer- 
red for  his  investigation,  and  he  finding,  that  in  one  of  the 
allegations  against  the  defendant  allusion  was  made  to  a 
book  in  his  possession  containing  entries,  fortifying  the 
allegations,  he  desired  to  have  that  book  produced.  The 
Master  could  not  have  done  justice  between  the  parties 
unless  the  book  was  produced,  and  a  full  investigation  having 
taken  place  before  him,  he  made  his  report  to  the  Court 
against  both  parties.  Upon  that  report  the  Court  ordered 
Mr.  Thackeray  to  be  struck  oflF  the  roll  of  attornies,  and 
ordered  that  the  party  now  before  us  should  shew  cause  why 
be  should  not  be  committed.  It  was  objected,  that  in  a 
matter  of  tliis  kind  tlie  Court  ought  not  to  be  contented 
with  the  report  of  their  own  officer^  but  should  examine 
into  the  case  themselves.  The  Court,  yielding  to  that  sug- 
gestion, allowed  as  many  of  the  affidavits  to  be  read  as  the 
defendant  thought  fit,  and  one  of  the  Judges  has  taken  the 
pains  to  read  through  all  the  affidavits  on  both  sides,  and 
has  directed  the  attention  of  the  rest  of  the  Court  to  the 
particular  grounds  of  allegation  on  the  one  side,  and  to  the 
matters  of  defence  on  the  other,  and  we  are  all  of  opinion 
that  the  charge  imputed  to  the  defendant  is  satisfactorily 
made  out.  We  are,  therefore,  bound  to  perform  our  duty, 
'^  and  to  proceed  according  to  the  directions  of  the  act  of  par- 
'  liament  in  such  a  case,  namely^  to  commit  the  party  to  the 
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prison  of   this  Court  for  any  time  not   exceeding  twelve 

months.     The  Conrt  has  attended  to  all  the  circumstances 

of  the  case,  and,  in  the  discharge  of^  their  public  duty,  they       Jaqves. 

are  bound  to  say,  that  in  a  case  so  clearly  established,  some 

punishment  should  be  imposed  upon  the  party  for  his  offence. 

The  rule  which  the  Court  pronounce  is,  that   the  defendant 

be  committed   to  the  prison  of  this  Court  for  six  calendar 

months. 

The  defendant  was  committed  accordingly. 


MacFHERSON   v.    LovIE.  Tkursdaffj 

plot,  14. 


M 


ARRYAT  moved  for  a  rule  to  shew  cause  why  the  An  affidavit  to 
bail-bond  given  by  the  defendant  in  tliis  case,  should  not  be  gtatini;  **  that 
delivered  up  to  be  cancelled,  on  the  ground  of  the  insuf-  ^}^^:  *!f  ^5?*!f  ?* 

,  19  indebted  to 

Iv^iency  of  the  affidavit  to  hold  to  bail.     ITie  defendant  had  ihe  plaintiff 

,  ^   J    •      m  •    '^  /*»  1      •  .         in  the  8iim  of 

l}een  arrested  m  Irimtif  vacation,  upon  an  amdavit,  statmg  looo/.  upon 
•'  that  the  defendant  was  justly  and  truly  indebted  to  the  ofV^eVuilT 
plaintiff  in  the  sum  of  1000/.,  upon  and  by  virtue  of  a  cer-  memorandum 

,  ....  in  writinc, 

tain  memorandum  in  writing,  bearing  date  the  19th  of  Odo-  bearing  date, 

feer,   1821,  and  signed  by  the  defendant  on  the  21st  day  of  by  the  deteiid- 

October  in  that  year,  whereby  he  did  promise  plaintiff,  that  J"^',rom[se^ 

when  he  rettimed  in  the  month  of  March  or  April  then  next,  plaintitt,  that 

when  he  re* 

he  would  marry  her,  or  pay  her  the  sum  of  1000/. ;  that  al-  turned  in  the 
though  the  defendant  did,  in  the  said  month  of  March,  re-  ^tfrtrWi  or  April 
turn,  and  she  was  then  ready  and  willins:  to  intermarry  with  *  ^"  ^^^^y  **® 

.  would  marry 

him,  the  defendant ;  and  the  said  months  of  March  and  her,  or  pay  her 
jipril  being  the  time  appointed  for  the  said  defendant  to  jooo/""*Mith- 

marry  plaintifl*  as   aforesaid,   or    nay  her  tlie   said  sum   of  ^^^  »hcwiiig 
*  .  ''  any  nnitiiul 

1000/.,  have  long  since  elapsed,  yet  defendant  (although  consideration 
often  requested  so  to  do)  hath  not  as  yet  married  plaintiff  or  the  plaaiiriff,**to 
paid  her  the  said  sum  of   lOOO/.,  or  any  part  thereof,  and  ;'."''«;»"^,«»"*  *^^' 

^  /  .  tcndant  s  pro- 

the  same  rcnmins  wholly  due  and  unsatisfied  :  that  no  otier  "^'^t  i^  iu^utfi- 

ciciit. 


ho 
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1B23.        has  been  made  to  pay  the  said  suiu  of  1000/.,  or  anj  part 
^  ^"^^^""^       thereof,  in  any  note  or  notes  of  the  Govenior  and  Company 
r.  of  the  Bank  qt  Englattil,  expressed  to  be  payable  on  de* 

mand/'  The  objection  to  this  affidavit  was,  that  it  did  not 
state  ^y  promise  of  marriage  on  the  part  of  the  plaintiff, 
which,  it  was  contended,  was  requisite  as  a  consideration 
to  bind  the  defendant  in  his  promise.  He  insisted  that 
it  was  necessary  to  shew  some  cpnsiderp.tion  on  the  part 
of  the  plaintiff  to  authorize  her  to  hold  the  defendant 
to  bail.  Mutuality  of  promise  is  an  essential  circumstance 
in  the  affidavit  to  hold  to  bail.  For  instance,  an  affidavit 
of  debt,  for  money  lent,  and  for  goods  sold  and  delivered, 
and  for  work  and  labour,  is  insufficient,  if  it  omit  to  state 
that  it  was  *'  at  the  instance  and  request"  of  the  de-r 
fendant,  although  it  state  that  it  ^as  '^  to  and  for  his  use. 
and  ou  his  behalf."  Durnford  v.  Messiter{a).  So,  an  affi- 
davit of  debt,  stating  that  defendant  was  indebted  to  the 
plaintiff  in  so  much  money  for  goods  sold  and  delivered 
(not  saying  by  the  plaintiff)  to  the  defendant,  is  insuffi- 
cient. Taylor  v.  Forbes  (6).  In  the  case  also  of  Brown 
T.  Gamier  (c),  it  was  held,  that  an  affidavit  to  hold  to  bail 
for  the  hire  of  carriages,  hired  to  the  defendant  and  for  worl^ 
and  labour  done  for  the  defendant,  without  adding  '*  at  hi^ 
request"  was  insufficient.  Now,  in  this  case  there  was  no 
mutuality  of  promise  stated,  but  simply  an  allegation  that  thp 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  1000/., 
upon  a  certain  memorandum  in  writing,  whereby  he  proT 
mised,  that  when  he  returned,  in  the  month  of  March  or 
jipril,  he  would  marry  her  or  pay  the  sum  of  1000/.  Such 
^n  affidavit,  upon  the  autlioritjes  cited,  was  clearly  hisufr 
ficient. 

Adolphus^  contril,   ihewed    cause  in  the  first  instance. 
This  affidavit  to  hold  to  bail  is  sufficient,  inasmuch  as  thq 
plaintiff  swears  positively  to  a  sum  of  money  being  due  tq 
(a)  6  M.  &  S.  446;  (b)  11  East,  315.  (c)  6Tauut.  389. 
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her  from  the  defendant.    This  being  so,  the  Court  will  infer        182S. 
mutuality  of  promise.     Looking  through  all  die  decided       ^^N*^^^ 
authorities^  no  case  has  gone  the  length  contended  for  on  the  «« 

•ther  side.    The  cases  which  have  been  cited,  were  all  cases        !-«▼*«• 
where  there  was  an  absence  of  any  cause  of  action  whatever 
which  could  create  a  liability  between  the  plaintiff  and  de- 
fendant.   They  all  turned  upon  this  proposition,  namely, 
that  no  contract  was  stated  upon  the  face  of  the  affidavit  to 
enable  the  plaintiff  to  hold  the  defendant  to  bail.     One  was 
a  case  where  the  plaintiff  swore   that  the  defendant  was 
indebted  to  him  for  money  laid  out,  paid,  and  expended  for 
fais  use,  without  going  on  to  state  ^'  at  his  request."    Now, 
a  deponent  might  safely  make  such  an  affidavit  without  in* 
curring  any  risk  of  an  indictment  for  perjury.    The  case  thus 
put  was  clearly  defective  for  uncertainty,  inasmuch  as  it  did 
not  convey  sufficient  information  to  the  defendant  as  to  the 
nature  of  the  debt  for  which  he  was  held  to  bail.     But  in 
the  present  case  every  thing  is  stated  in  the  affidavit  to  en* 
able  the  defendant  to  know  distinctly  upon  what  contract  tha 
plaintiff  sought  to  establish  his  liability.     It  cannot  be  ob- 
jected that  he  does  not  sufficiently  know  for  what  cause  ot 
action  he  is  held  to  bail.    The  affidavit  gives  him  distinct 
knowledge  of  the  ground  of  action,  and  every  thing  is  stated 
that  ought  to  be  stated  to  enable  him  to  know  what  is  the 
plaintiff's  demand.  In  the  first  place,  there  is  a  positive  oath 
that  he  is  indebted  to  the  plaintiff  in  the  sum  of  1000/.,  aad 
then  it  states  what  the  cause  of  action  is  for  which  he  is 
liable.     Whether  there  be,  or  be  not,  any  mutuality  of  en* 
lodgement,  is  immaterial  for  this  purpose ;  the  question  being, 
whether  there  is  sufficient  matter  disclosed  upon  the  face 
of  the  affidavit  to  shew  that  the  defendant  is  liable  to  her  in 
an  action  for  a  breach  of  proinise  of  marriage.    The  defen- 
dant here  has  fixed  the  amount  of  damages  at  the  sum  of 
1000/.;  and  as  there  is  sufficient  certainty  in  the  statement 
of  the  Cjause  of  action,  there  seems  to  be  no  sensible  re^Mon 
l^h^  he  should  not  be  held  to  bail.    Without  entering  into 
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lead.  >ui  enumeration  of  other  cases  upon  such  a  subject,  it  is 
suflScient  to  state,  that  in  Hulton  v.  Eyre  {a)  it  was  held, 
that  in  an  affidavit  to  hold  to  bail  for  money  paid  for  the  use 
I^viB.  of  the  defendant,  it  is  not  necessary  to  state  that  it  was  **  at 
the  request"  of  the  defendant.  This  case  was  certainly 
at  variance  with  Durnford  v.  Messiter ;  but  without  relying 
upon  the  authority  of  any  decided  cases,  it  is  quite  sufficient 
to  say,  that  the  affidavit  in  this  instance  shews  a  contract 
by  which  the  defendant  pledges  himself  either  to  marry  the 
plaintiff,  or  pay  her  a  certain  sum  of  money  witliin  a  certain 
time. 

Marryat,  in  reply,  cited  Lowe  v.  Peers  (b),  which  was  an 
action  of  covenant  upon  a  marriage  contract,  under  the  de- 
fendant's hand  and  seal,  and  he  relied  upon  the  language 
of  Lord  Mansfield  (c),  who  said,  *^  that  all  these  contracts 
ought  to  be  looked  upon  with  a  jealous  eye,  even  supposing 
them  clear  of  any  direct  fraud ;"  and  that  learned  Judge, 
speaking  of  the  mutuality  of  the  contract,  said  (d),  *'  the  deed 
does  not  import  that  she  shall  marry  him  ;  neither  doth  her 
acceptance  of  it  import  any  such  thing.  It  does  not  follow 
from  her  acceptance  of  the  deed,  that  she  either  understood 
he  meant  to  buid  himself  to  marry  her,  or  that  she  engaged 
to  marry  him."  This  was  an  authority  to  shew  the  import- 
ance of  setting  forth  the  mutuality  of  the  contract,  and  the 
affidavit  in  this  instance  being  defective  in  so  material  a  cii^ 
cumstance,  the  defendant  could  not  be  held  to  bail. 

Abbott,  C.  J. — 1  am  of  opinion  that  tlie  affidavit  in 
thb  case  is  insufficient.  The  effect  of  the  decisions  upon 
this  subject  is,  that  tlic  Court  cau  take  nothing  by  intend- 
ment upon  the  construction  of  an  affidavit  of  tliis  kind,  and 
that  unless  the  affidavit  shews  clearly  a  cause  of  action,  the 

(a)  1  Marsh.  315.    S.  C.  5  Tauut.  704.  (c)  4  Biirr.  22no. 

(h)  4  Burr.  SSv'.'i.  (J)  Ibid.  ««i2. 
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party  ought  not  to  be  required  to  give  bail.  In  this  case, 
the  promise  of  marriage,  though  it  is  in  writing,  does  not 
appear  to  be  under  seal.  It  is  obvipus,  that  in  an  action 
upon  such  a  promise,  no  declaration  could  be  framed  with- 
out alleging  that  the  promise  to  pay  this  money  was  in  con- 
sideration of  a  promise  on  the  part  of  the  plaintiff  to  marry 
the  defendant,  or  some  other  consideration  to  sustain  the 
promise  on  his  part.  As  no  action  could  be  maintained 
without  alleging  such  consideration,  and  as  this  affidavit  does 
not  disclose  this  necessary  circumstance  to  establish  a  cause 
of  action  against  the  defendant,  we  think  the  rule  prayed  for 
must  be  granted. 
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The  rest  of  the  Court  concurred. 


Rule  absolute  (a). 


(a)  Vide  Maekenne  v.  Mackenzie^  i  T.  R.  716.  8  Ibid.  338.  Ford  v, 
lacwj  3  East,  liO.  Purkia  v.  Sween,  7  Ibid.  194.  Catkrow  v.  Hagger, 
8  Ibid.  106.  SymoiuU  ▼.  Andrews,  5  Taunt.  751.  S.  C.  1  Marsh.  317- 
BUsM  V.  Atkins,  id.  756.  Fenton  v.  Ellis,  6  Taunt.  19«  ;  and  fVaUr$ 
V.  Joyce,  ante,  vol.  i.  150. 


ia2iL 


BiACPHEAtOir 
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Lovix, 


Parkeh  v.  Bent. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause, 
why  the  bail-bond  in  this  case  should  not  be  delivered  up  to 
be  cancelled,  and  the  defendant  discharged  on  filing  common 
bail.  It  was  an  action  on  a  bill  of  exchange,  accepted  by 
the  defendant  by  the  name  of"  W.  P.Bent,**  his  christian 
names  being  JfiUiam  Partington.  He  was  aiTested  by  the 
initials  of  his  christian  name  only,  and  the  bail-bond  was 
executed  in  like  manner,  and  the  question  was,  whether  this 
was  an  irregularity,  entitling  the  defendant  to  be  discharged 
on  entering  a  common  appearance  ? 


Thnrsiaiff 
Nov,  14. 

The  defendant 
>vas  arrested, 
and  executed  a 
bail-bond  by 
the  initiab  of 
his  christian 
names  only,  ai 
the  acceptor 
of  a  bill  or  ex* 
change,  in 
MPhich  his  ini- 
tials only  ap- 
peared :  Held, 
tliat  the  bail- 
bond  ought  to 
be  cancelled, 
but  without 
costs. 
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1822.  Chitty,  for  the  defendant,  relied  upon  the  case  of  Rey^ 

molds  V.  Hankin  (a),  where  it  was  held,  that  the  arrest  of  a 
defendant  described  in^a  testatum  special  capias,  and  in  the 

*>■▼•  affidavit  to  hold  to  bail,  by  the  initials  of  his  christian  name 
only^  was  irregular. 

LiUledale,  contrd,  insisted,  that  as  the  defendant  had  ac* 
ccpted  the  bill  of  exchange  by  the  initials  of  his  christian 
names,  he  might  be  arrested  by  such  a  description  of 
himself. 

Per  Curiam. — After  the  decision  of  the  case  of  Reynolds 
V.  Hankin,  which  was  maturely  considered,  we  arc  bound  to 
act  upon  it  in  the  present  instance.  Nothing  could  have 
been  more  easy  than  to  have  asked  the  defendant  what  were 
his  christian  names  at  the  time  he  was  arrested,  and  then  the 
bail-bond  might  have  been  filled  up  with  those  names.  Tlie 
bail-bond  in  this  case  must  be  delivered  up  to  be  cancelled, 
but  without  costs. 

Rule  absolute,  without  costs  (£). 

(a)  4  Barn.  &  Aid.  536.  Midi.  18^0,  in  A'.  B.,  the  Conrt, 

{b)  Vide  Howell  v.  Coleman^  9  under  circiim stances  similar  to  tlio 

nos.  6c  Pul.   466.    Ill  Turner  v.  present,  made  the  rules  absolute. 

Civility   and   Slortand    ▼.    Same, 


Hoffman  and  Another  v.  Heyman. 

Id  a  contract     X  HIS  was  an  action  of  special  assumpsit  to   recover  the 

641  hogsheads  balance  of  a  sum  of  money  alleged  to  be  due  upon  a  con* 
of  tobacco, 

then  on  board  a  Tessel  bound  from  A,  to  B.,  it  is  stipulated  <*  that  one-fifth  of  Uic  contract 
price  shall  be  paid  \q  ready  money,  and  that /or  the  other  fowr-fifths  the  aeUert  are  to  look 
tQ  their  eorrexpondents,  Messrs.  D.,  of  i?.,  to  whom  the  property  goes  consigned.  It  is  never- 
theless auderstood  between  the  purties,  that  interest  is  to  be  calculated  as  if  Uie  sal^ 
was  made  at  two  and  three  months  from  final  delivery ;  the  buyers  to  have  the  benefit 
of  the  sellers'  policy  in  case  of  average."  One-fifth  of  the  contract  price  is  paid  in 
teady  money.  On  the  arrival  of  the  tobacco  at  B.,  it  meets  with  an  unfavourable  sale, 
and  a  loss  of  two-fifths  of  the  estimated  value  lakes  place  :— Held,  that  the  buyer  is  liable 
10  the  le  Icr  npon  this  contract,  for  the  amount  of  such  loss. 
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tract  for  the  purchase  of  641  hogsheads  of  tobacco.  Plea, 
Non-assumpsit.  At  the  trial  before  Abbott,  C.  J.  at  die 
London  adjourned  Sittings  after  last  TVi/izVy  Term,  it  ap-  «. 

peared  in  evidence,  that  the  plaintiffs  were  American  mer* 
chants  residing  in  London,  and  carrying  on  extensive  trans* 
actions  with  the  United  States,  and  that  the  defendant  was 
the  surviving  partner  of  the  house  of  Heyman,  Walte^  and 
Co,,  of  London.  In  the  month  of  July,  1820,  a  cargo  of 
tobacco  had  been  shipped,  on  the  plaintiffs*  account,  from 
America  to  Bremen,  consigned  to  their  correspondents, 
Messrs.  Delius.  Whilst  the  vessel  was  upon  her  voyage 
ihe  following  contract,  on  which  this  action  was  founded, 
was  entered  into  between  the  plaintiffs  and  the  defendant, 
by  a  broker : — 

"  Bought  of  Messrs.  W.  and  T.  Hoffman,  for  account  of 
Messrs.  Heyman,  fValte,  and  Co.,  about  641  hogsheads  of 
tobacco,  being  the  cargo  of  the  Ulysses,  from  George  Town 
(America)^  and  now  on  her  voyage  to  Bremen,  at  5Ss,  6dm 
per  hundred  pounds,  manifest  weight,  payable  one-fiftli  in 
money,  on  or  before  Saturday,  5th  August,  and  for  tlie  other 
four-fifths  the  defendants  are  to  look  to  their  correspondents^ 
Messrs.  Delius,  of  Bremen,  to  whom  the  property  goes  con* 
signed.  It  b  nevertheless  understood  between  the  parties^ 
that  interest  is  to  be  calculated  as  if  the  sale  was  made  at 
two  and  three  months  from  final  delivery ;  the  buyers  to 
have  the  benefit  of  the  sellers*  policy  in  case  of  average. 

^'  London,  28th  July,  1820. 

(Signed)        "  George  Scholey*' 

The  estimated  value  of  the  tobacco  was  18,000/.,  one^ 
fifth  of  which,  3,600/.,  was  paid  by  the  defendant  in  pur* 
auance  of  the  contract.  The  Ulysses  arrived  at  Bremen  on 
the  29th  of  July,  being  the  day  after  the  contract  was  en-* 
lered  into.   The  tobacco  found  an  unfavourable  market,  and 
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the  result  of  the  transaction  was,  that  a  loss  of  two-fifths  of 
the  estimated  value  ensued,  and  for  that  sum  the  action  was 
brought.  It  was  contended  for  the  defendant,  that  by  the 
Hbyman.  ypipy  terms  of  the  contract  the  claim  of  the  plaiiitiflF  upon 
him  was  limited  to  one-fifth  the  amount  of  the  cargo,  which 
had  been  paid,  and  that  the  plaintiff  had  by  those  terms 
bound  himself  to  look  for  the  remainder  to  their  correspon- 
dent at  Bremen ;  in  other  words,  he  was  to  receive  in  ad- 
dition to  the  sum  of  SGOOL,  whatever  the  tobacco  might 
realise  when  sold  at  Bremen,  llie  Lord  Chief  Justice, 
however,  was  of  opinion,  that  the  plaintiff  was  entitled  to 
recover,  and  the  Jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff  accordingly. 

Marryatt  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered.  The 
plaintiff  was  bound  by  the  terms  of  his  contract,  and,  in 
point  of  law,  they  were  insufficient  to  sustain  the  present 
action.  What  did  the  plaintiffs  engage  to  do  ?  To  sell  a 
certain  quantity  of  tobacco,  valued  at  18,000/.,  to  be  ship- 
ped to  Bremen ;  to  receive  one-fifth  of  that  sum  from  the 
defendant  Afre,  and  to  look  for  the  rest  to  the  consignees 
there.  In  a  word,  he  entered  into  a  speculation,  which,  if 
successful,  would  pay  hun  a  profit,  and,  if  unsuccessful, 
might  subject  him  to  a  loss.  Tlie  speculation  failed,  and 
a  loss  of  t^o-fifths,  or  7,200/.  ensued.  But  what  claim 
had  he  upon  the  defendapt  to  recover  this  loss,  either  upon 
the  face  of  the  contract,  or  in  common  justice  ?  He  sub- 
mitted that  the  action  was  not  maintainable,  and  that  the 
plaintiff  ought  to  have  been  nonsuited. 

Abbott,  C.J. — I  had  no  doubt  upon  this  subject  at  the 
trial,  and  I  am  equally  decided  in  my  opinion  now.  The 
plaintiff  sells  at  a  specific  price ;  the  tobacco  is  to  be  ship- 
ped to  a  foreign  market;  if  upon  its  sale  there  it  obtains  a 
profit  beyond  the  contract  price,  the  defendant  is  to  have 
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the  benefit  of  that  profit;  if,  on  the  contrary,  it  incurs  a 
loss,  the  defendant  is  to  sustain  that  loss.  It  is  quite  clear 
to  me  that  this  waa  the  intention  oi^  the  parties,  and  that 
this  is  the  true  construction  of  the  contract ;  and,  conse- 
quently, that  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  the  loss  upon  the  sale. 
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Batlet,  J. — Here  is  a  contract  for  a  sale  of  tobacco  at 
a  setded  price;  the  only  question  is  as  to  the  mode  in  which 
diat  price  is  to  be  paid,  and  I  take  it  to  be  this, — one-6fth 
is  to  be  paid  down  immediately  in  cash,  and  the  residue  is 
to  come  from  the  consignees  abroad,  if  they  can  realise  so 
much.  They  sell  the  cargo,  and  the  result  is  a  loss.  Who 
is  to  sustain  that  loss  ?  Unquestionably  the  defendant,  who 
is  the  buyer,  because  there  is  no  stipulation  to  the  contrary 
on  his  part,  and  there  is  a  stipulation  for  a  fixed  price  oa 
the  part  of  the  plaintiff.  The  construction  endeavoured  to 
be  put  upon  the  contract  is  one  which  the  plaintiff  could 
never  have  contemplated;  for  it  puts  him  in  a  situation 
where  he  may  sustain  loss,  but  cannot,  by  any  possibility, 
derive  profit.  The  foreign  arrangement  was  a  mere  mode 
of  payment  adopted  for  the  convenience  of  the  defendant, 
and  as  the  consignees  abroad  were  not  able  to  complete  the 
contract  price,  it  is  quite  clear  that  he  must. 


The  rest  of  the  Court  concurred. 


Rule  refused. 
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1822. 


Thunddfff 

Nov.  14.  Prijyg  V.  Clarkson. 

il.,  the  payee  ASSUMPSIT  by  the  indorsee  against  the  drawer  of  a 
ofabillofex-  •  .,,     -         ,  ,       ,         ,     ,--       »  i  . 

change  for  87/.  ""'  of  exchange,  dated  17th  March,  1822,  accepted  by  one 

dorsed  itto  B.  '^'  ^'  '^^ompson,  payable  to   tlie  order  of  Messrs.  Gidden 

for  iraluable      gnd  Son,  for  the  sum  of  86/.  8s.  7d.,  four  months  after  date. 

consideration,    ^m  t  •  • 

and  the  biU      Pleai  Non-assumpsit,  and  issue  thereon.    At  the  trial  before 

noured/c,  the  'Abbott,  C.  J.,  at  the  London  Sittings  after  last  Term,  it  ap- 
•cceptoiis^  peared  in  evidence  that  the  bill  in  question  was  drawn  and 
bin  for  If 6L  accepted  as  above-mentioned  for  value.  When  it  became 
•ome  time  to  due  it  was  in  the  hands  of  a  Mr.  Baker,  of  Abingdon,  in 
tekesVih^^*"  jBer/:5,  to  whom  it  had  been  indorsed  by  Messrs.  Gidden 

first  biU  by  and  Son.  The  bill  having  been  dishonoured,  notice  was 
means  of  the        .  •  •         r  ,•       i       r  j 

second,  re-      given  to  all  the  parties  upon  it.     Immediately  afterwards, 

ference  in  dis-  Thompson  (the  acceptor)  sent  another  bill  of  exchange,  ac- 

connt,  ■"^^"-    cepted  by  a  third  person,  and  indorsed  by  Thompson,  in  a 

bill  again  to      letter  to  Gidden  and  Son,  the  payees,  for  the  sum  of  1 9,01., 

.^y    who  sues  

the  drawer  be-  which  bill  had  then  some  length  of  time  to  run.  This  bill 
cond^bUl'be-     Gidden  andSoit  discounted  witli  Mr.  Baker,  took  up  the 

comes  due :—    bi|l  in  question  from  him,  and  received  the  difference  in  cash. 

Held,  that         tt  •  • 

taking  the  se-    Upon  receiving  the  bill  in  question,  Gidden  and  Son  indorsed 

not  amount  to    ^^>  ^^^  valuable  consideration,  to  the  plaintiff,  who  was  then 

giving  tmie       ignorant  that  it    had   been   already  dishonoured,    and   he 

and  a  new  ere-    °  ... 

dit  to  the  ac-     brought  the  present  action  upon  it  against  tlie  defendant,  as 

first,  so  as  to    drawer,  before  the  bill  for  126/.  became  due.     It  did  not 

dlawer^who^     appear  that  Gidden  and  Son  had  in  any  way  undertaken  not 

was  no  party     to  sue  upon  the  bill  in  question,  or  to  give  Thompson  time. 

to  the  transac-  ,n    r  •  . 

tion,  unless        1  he  bill  for  126/.  (which  was  afterwards  dishonoured)  was 

there  was  cvi«  i  '.i.i  •!  •  %  •      ^     - 

dence  of  an       Dierely  remitted  to  them  in  a  letter,  without  any  stipulation 

express  confent  whatever  as  to  the  other  bill  ;  and  it  appearing  that  the 

^.,  the  payee,    12(i/,  bill  was  not  due  at  the  time  this  action  was  com- 

to  give  time, 

and  not  th  sue  me  need,  it  was  objected  that  tlie  defendant  was  discharged 

bi^^ntil  the      ^^  ^^^  liability  upon  the  86/.  bill,  inasmuch  as  the  taking  of 

second  ^ as  at  the  126/.  bill  from  Thompson  by  Gidden  and  Son,  was  a 
maturity.  ...  . 

giving  time  to  the  acceptor,   so  as  to  discharge  the  drawer. 
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At  dU  events,  it  was  insisted,  that  this  action  ought  not  to 
have  been  brought  against  the  defendant^  until  the  126/. 
bill  became  due.  The  learned  Judge  thought  the  objection 
not  tenable,  and  directed  the  Jury  to  find  for  the  plaintiff, 
with  liberty,  however,  to  the  defendant  to  move  to  enter  a 
nonsuit. 
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Chiliy,  on  a  former  day  in  this  Term,  moved  accordingly, 
and,  on  the  authority  of  Gould  v.  Robson  (a),  and  Engliik 
▼.  Darley  (b),  obtained  a  rule  nisi. 


Puller  now  shewed  cause  against  the  rule,  and  contended, 
that  the  direction  of  the  learned  Judge  was  perfectly  correct, 
and  that  by  no  construction  of  law,  could  the  circumstances 
of  this  case  amount  to  a  discharge  of  the  defendant's  lia- 
bility upon  this  bill.  The  mere  taking  of  the  126/.  bill 
sent  by  T/wmpson  to  Gidden  and  Son  in  a  letter,  without  any 
stipulation,  could  not  be  considered  as  a  giving  time  to  the 
former,  so  as  to  discharge  the  drawer  of  the  present  bill. 
Tlie  126/.  bill  was  sent  to  Gidden  and  Son  without  any  con« 
dition  or  restraint  whatever,  and  no  communication  had  taken 
place  between  them,  Thompson,  or  the  defendant,  importing 
a  consent  not  to  sue  upon  this  bill  until  the  other  was  due. 
Giving  the  circumstance  of  Gidden  and  Son  having  taken 
the  126/.  bill,  its  fullest  effect,  it  amounted  to  no  more  than 
the  taking  of  a  collateral  security  from  Thompson,  which 
certainly  could  not  relieve  the  defendant  from  his  liability 
upon  the  first  bill.  If  this  was  no  more  than  a  collateral 
security,  Gidden  and  Son  were  certainly  bound  by  no  obli- 
gation to  wait  the  chance  of  its  becoming  available,  and 
thereby  waive  their  claim  upon  the  defendant  as  drawer  of 
the  present  bill.  This  case  was  perfectly  distinguishable 
from  Gould  V.  Robson,  In  that,  the  holder  of  the  bill  took 
part  payment  of  the  amount  from  the  acceptor,  and  agreed 
to  take  a  new  acceptance  from  him  for  the  remainder,  pay- 

(a)  8  East,  576.  (h)  2  Bos.  6c  Pul.  61. 
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183dk  able  at  a  future  date,  and  there  it  was  very  properly  held> 
Aat  the  indorser  was  discharged,  he  being  no  party  to  the 
agreement.  But  here,  the  payees  took  no  part  payment  of 
Gi.4RKtoif  jjj^  jjiii  jn  question  from  the  acceptor ;  all  they  did,  was  to 
take  a  new  bill  from  the  acceptor,  without  any  terms  im- 
posed as  to  the  original  bill,  and  there  was  nothing  binding 
upon  the  plaintiff  to  forego  his  claim  upon  that  bill  against 
the  drawer,  until  the  second  bill  became  due.  This  case 
must  be  treated  merely  as  the  case  of  a  collateral  security, 
in  the  event  of  the  first  bill  not  being  paid,  and  therefore  the 
verdict  could  not  be  disturbed.  As  to  the  case  of  English 
v.  Darley,  it  did  not  bear  upon  the  question  in  any  way 
whatever.  It  was  for  the  Jury  to  decide,  as  a  question  of 
facty  whether  Gidden  and  Son  had  given  time  to  the  ac- 
ceptor after  the  bill  was  dishonoured,  and  had  consented  not 
to  sue  upon  it  until  ths  bill  was  paid,  and  they  had  negatived 
that  question  by  their  verdict. 

Piatt,  on  the  same  side,  was  stopped  by  the  Court. 

Chiity,  in  support  of  the  rule.  This  case  falls  within  the 
general  principle,  that  if  the  holder  of  a  bill  of  exchange 
gives  time  to  the  acceptor  after  it  is  dishonoured,  the  drawer 
18  thereby  discharged  (a).  The  bill  in  question  is  drawn  in 
the  usual  course  of  trade,  and  accepted  by  Thompson,  who 
is  primarily  liable  to  pay  it.  When  the  bill,  however,  is 
dishonoured,  instead  of  resorting  to  the  defendants'  liability 
at  once,  as  the  drawer,  Gidden  and  Son  enter  into  an  agree- 
ment with  Thompson,  the  acceptor,  to  take  another  bill  for 
126/.,  but  not  as  a  collateral  security,  (which  is  the  fallacy 
in  this  case)  for  it  was  proved  at  the  trial  that  the  bill  for 
126/.  was  discounted  by  Gidden  and  Son,  who. received  the 
difference  between  the  amount  of  the  86/.  bill  in  cash,  from 

(a)  Vide  Tindal  v.  Brovm,  1  T.  R.  167.  S,  C,  2  T.  R.  186.  Rees  ▼. 
Berrington,  S  Ves.  jan.  640.  fValwyn  v.  St,  Qimiltii,  1  Bos.  &  Pnl.  652,  5. 
EnglUh  Y.  Darley,  2  Ibid.  61 ;  aod  Clarke  v.  Declm,  S  Ibid.  S6S. 
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Bmker ;  so  Aat  by  this  srnmgement  the  126/.  bill  becomes 
at  once^  not  a  collateral  security,  but  an  available  bill,  over 
which  the  indorsee  had  a  complete  power  of  control,  and 
might  send  it  into  the  world  as  a  negociable  instrument.  CLAaatoii. 
St^rely  then,  under  these  circumstances,  this  case  comes 
within  the  general  rule  which  discharges  a  drawer  or  in- 
dorser,  by  giving  time  to  the  acceptor.  Tliis  amounts  to  a 
substantial  mode  of  payment,  by  which  Gidden  and  Son 
waive  their  right  against  the  defendant  as  drawer  of  the  first 
IhU.  To  this  arrangement  the  defendant  is  no  party,  and 
at  the  substituted  bill  is  taken  behind  his  back,  Gidden 
and  Son  shew  distinctly  that  they  no  longer  look  to  the  de- 
fendant. If  this  second  bill  had  been  given  merely  as  a  col- 
lateral security  in  the  event  of  the  defendant  not  being  able 
to  pay  the  bill  in  question,  then  possibly  this  argument  would 
not  hold  good ;  but  as  Gidden  and  Son  take  the  second  bill 
from  the  acceptor,  they  shew  that  they  look  entirely  to  the 
acceptor's  liability.  Their  conduct  throws  the  defendant 
off  his  guard,  and  lulls  him  into  security,  by  which  he  re- 
frains from  using  that  diligence  which  he  would  otherwise 
esert  in  looking  to  the  acceptor  himself  for  an  indemnity. 
At  all  events,  the  right  of  action  against  the  defendant  is 
suspended  until  the  second  bill  is  due,  inasmuch  as  Gidden 
and  Son  had  passed  that  bill  away,  and  had  thereby  bound 
themselves,  and  every  other  person  deriving  title  from  them, 
not  to  sue  upon  the  first  bill  until  the  second  had  been  dis- 
honoured. If  these  infirmities  would  be  fiatal  to  Gidden 
and  Son*s  right  to  sue,  it  follows  as  a  consequence,  that  the 
title  of  the  plaintiff,  their  indorsee,  is  infected  with  the  same 
objections,  llie  question  had  not  been  left  to  the  Jury, 
whether,  in  point  of  fact,  Gidden  and  Son  had  consented  to 
give  time  to  the  acceptor,  by  taking  the  second  bill,  because 
this  became  a  question  of  law,  necessarily  resulting  from 
the  facts.  Whether  Gidden  and  Son  had  given  time  to  the 
acceptor,  by  taking  this  second  bill  and  afterward^  ncgoci- 
ating  it,  is  a  question  of  law,  and  therefore  the  point  need 
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ia22.  not  have  been  left  to  the  Jury  aa  a  question  of  fact.  He 
relied  upon  Gould  v.  Robson^  as  an  authority  not  distinguish- 
able \n  principle  from  the  present  case ;  and  he  cited  Keats* 
Ci«4ai^toM.  i^g  y^  Morgan  (cr),  to  shew  that  the  indorsement  of  the 
second  bill  of  exchange  would  have  been  a  good  plea  in  bar 
to  the  present  action. 

Abbott,  C.  J. — ^The  question  in  this  case  is,  whether 
Gidden  and  Son,  by  taking  tlie  second  bill,  did  in  fact  con- 
sent not  to  sue  upon  the  iirst  until  the  second  was  due. 
lliat  was  a  question  for  the  Jury  ;  but  it  was  not  so  put  to 
them  on  behalf  of  the  defendant.     It  was  put  to  me  en- 
tirely as  a  question  of  law,  and  I  was  of  opinion,  that  unless 
they  consented  not  to  sue  upon  the  bill  in  question  until  the 
bill  for  126/.  became  payable,  the  defence  set  up  would  not 
be  available,     llie  safest  course  in  this  and  similar  cases,  is 
to  rely  upon  some  broad  and  plain   rule.     The  broad  and 
plain. ride  hitherto  laid  down  in  such  cases  is  this:  If  the 
holder  of  a  bill  of  exchange  consents  to  give  time  to  the 
acceptor,  he  thereby  discharges  other  parties  to  the  bill.     I 
am  of  opinion  in  this  case,  that  the  defendant  is  not  dis-* 
charged  merely  by  the  fact  of  Gidden  and  Son  taking  another 
security,  without  any  proof  of  a  consent  on  their  part  not  to 
sue  upon  the  first  until  the  second  bill  became  due.     No 
such  consent  was  proved,  and  therefore  I  think  the  case  must 
be  governed  by  that  circumstance. 

Baylby,  J. — I  am  of  the  same  opinion.  This  was 
more  a  question  of  fact  than  of  law,  namely,  whether  at  the 
time  when  Gidden  and  Son  took  the  second  bill  of  Thompson, 
tliey  consented  to  delay  their  remedy  upon  the  first  until  the 
second  became  due.  If  that  fact  had  been  satisfactorily 
established,  it  would  undoubtedly  have  been  a  discharge  of 
the  defendant ;  but  as  that  fact  has  not  been  proved,  it  makes 
all  the  difference  in  the  case.     I  see  no  reason  why  Gidden 
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zndSon  should  not  have  been  at  liberty  to  take  the  second  bill 
as  a  collateral  security.  1  here  is  nothing  before  us  to  shew 
that  Gidden  and  Son  did  in  fact  agree  to  give  time  to  the  c. 

acceptor,  but  we  are  called  upon  to  draw  this  inference 
from  the  mere  circumstance  of  this  bill  having  been  givett 
by  the  acceptor.  No  such  inference  can  be  drawn,  unless 
it  arises  from  the  fact,  llie  mere  sending  the  second  bill 
by  Thompson  does  not  restrain  Giddefi  and  Son  from  nego- 
ciating  or  suing  upon  the  first,  unless  there  is  an  eipress  con- 
sent for  that  purpose.  If  the  facts  proved  in  this  case  amoufit«* 
ed  to  giving  time  to  the  acceptor,  the  argument  which  had 
been  urged  on  tlie  part  of  the  defendant  would  have  been 
perfectly  correct ;  but  that  is  a  question  of  fact,  and  there 
is  nothing  to  support  it  in  the  case.  The  circumstance  of 
Gidden  and  Son  having  discounted  the  second  bill,  and 
sending  it  forth  into  the  world,  makes  no  difference ;  for 
if,  at  any  period  before  it  became  due,  they  had  any 
reason  to  believe  it  would  have  been  dishonoured,  they 
had  a  right  to  take  up  the  bill  again,  and  send  it  back  to 
Thompson,  My  opinion  in  this  case  is  founded  upon  the 
want  of  proof  that  Gidden  and  Son  had  bound  themselves 
not  to  sue  upon  the  first  bill  until  the  second  was  at  ma- 
turity. 

HoLROYD,  J.,  and  Bbst,  J.,  concurred. 

Rule  disdiarged  (a). 

(a)  There  was  another  objection  taken  in  this  case  for  the  defendant, 
which  had  been  abandoned,  namely,  that  the  bill  was  not  indorsed  to  the 
platntiff  nntil  after  it  became  due  and  was  dishononrcd ;  as  to  which 
point,  see  Chalmers  v.  Ldiniony  1  Campb.  383.  Young  v.  Wright^  Ibid. 
139.  Charles  v.  Marsden,  1  Taunt  224.  Newhy  v.  Smithy  2  £sp.  539' 
Sinith  V.  Knox,  3  Ibid.  46,  and  Hammond,  187. 
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A'oc.  14. 


Senrice  of  the 
declaration  in 
ejectment 
upon  the  wife 
of  the  toiant 
in  poisewiony 
without  stating 
that  it  was 
served  at  the 
husband's 
house,  or  on 
the  premises, 
losamcient  to 
support  a  rule 
for  judgment 
against  the  ca« 
anal  ejector. 


Right,  on  the  Demise  of  Bomsall  v.  Wrong. 

X  HE  declaration  was  served  upon  the  wife  of  the  tenant 
in  possession,  but  the  affidavit  did  not  state  that  it  was 
served  at  her  husband's  house,  or  on  the  premises. 

Bailey  moved  for  judgment  against  the  casual  ejector, 
and  submitted,  on  the  authority  of  Doe  v.  Bayliss  (a),  that 
this  was  good  service ;  but 

Batlbt,  J.,  said,  the  case  did  not  bear  him  out.  The 
affidavit  must  at  least  state  some  circumstances  from  which 
the  Court  might  reasonably  conclude  that  the  wife,  upon 
whom  the  service  was  made,  was  living  with  the  tenant 
in  possession  at  the  time,  so  that  notice  to  her  would  be 
notice  to  him,  and  Doe  v.  Bayliss  laid  that  do\iii. 


Rule  refused  (&). 

On  a  subsequent  day  an  amended  affidavit  being  pro- 
duced, stating  the  service  to  be  on  the  wife  of  the  tenant  in 
possession,  and  that  they  were  then  living  together  as  man 
and  wi/e,  the  service  was  held  good,  and  the  rule  granted. 


(«)  6  T.  R.  765. 

(b)  In  a  case,  Doe,  dem.  Wood  ▼.  fio«,  on  a  subsequent  day  senrice  of 
the  declaration,  upon  the  premises,  upon  a  woman  who  described  herself 
as  mother-in-law  of  the  tenant  in  possession,  and  who  some  days  after 
the  serviee  acknowledged  that  she  bad  given  the  declaration  to  him,  was- 
held  not  to  be  good  service. 
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Smith  v.  Howard  and  Another.  ^^*iT 


JllOTION  to  set  aside  the  execution  in  this  case  for  The  allowuiM 

irregularity,  on  the  ground  that  the  execution  was  sued  out  error  does  not 

after  the  service  of  the  allowance  of  a  writ  of  error.    The  JS^^^SS 

answer  to  the  irregularity  was,  that  thpugh  the  allowance  5*"^°^^^  J^,' 

f(Bot§  as  liailiB 
of  a  writ  of  error  had  been  served  before  execution,  still  as  tint. 

the  defendants  had  not  afterwards  perfected  their  bail  in 

time,  the  plaintiff  was  entitled  to  treat  the  allowance  of  the 

writ  of  error  as  a  nullity. 

The  Court  was  of  this  opinion,  and  .therefore  discharged 
the  rule,  with  costs. 

Siorh  for  the  plaintiff,  Chitiy  for  the  defendants  (a). 

(a)  AiteiUmrif  v.  SmUh,  Mich.  18S1.    This  was  a  motion  to  set  aside  A  writ  of  error 
en  execation,  sued  ont  and  ezecoted  after  the  allowance  of  a  writ  of  is  no  snpcr* 
error.    It  appeared  that  bail  in  error  was  rrgolarly  pnt  in  within  the  JjJ*  nf  «■•«*- 
four  days  after  judgment,  bqt  notice  thereof  was  not  given  nntil  six  SSbrerroi^ba 
days  afterwards ;  and  in  the  mean  time  the  execution  was  sued  out  and  ^^^  Jq    ^^ 

executed.  notice  thermif 

giiren   within 
Tk€  C^uri  held,  that  a  writ  of  error  is  no  supersedeas  of  execution,  the  time  limit* 

unless  bail  in  error  be  put  in,  and  notice  thereof  given  within  the  time  ed  by  the  rules  - 
limited  for  that  purpose  by  the  rules  of  the  Court,  namely,  four  days  of  the  Coart. 
after  judgment ;  and  if  execution  be  sued  out  after  that  time,  and  befbre 
notice  of  bail,  the  Court  will  not  interfere  to  stay  the  proceedings  upon 
it 

Rule  discharged. 
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wiaf^i  Cox,  Gent-  on^  &c.  v.  CoIiERIDGe  and  Another. 


ffav.  15. 


A  perwn  jw-  TjlESPASS  and  assault.    The  first  count  of  the  de- 

tion  Urbre  daration  stated^    that    on    the   1st  September,  18 IB,  de* 

t*«ace,  QD  %  fendants  James  Cokridge,  Esq.  and  George   Smith,  clerk, 

Lmw^^m  ^^^  force  and  arms,  made  an  assault  on  plaintiflf,  at  Ottery, 

right  to  h^vQ  St.  Mary,  in  the  county  of  Devon,  and  seized  and  laid 

▼iser attending  hold  of,  and  caused  and  procured  him  to  be  seized  and  laid 

•tiU  less  to  '  ^^^^  ^f»  ^^^  forced  and  compelled  him  to  go  from  and  out 

woM  examine  of  a  certain   room  in  a  certain  inn  ki  Ottery,  St.  Mary, 

for  the  prose-  contrary  to  the  laws  and  customs  of  this  realm,  apd  against 

examine  op-  ^  ^^  ^f  plaintiff,  by  means  of  which  said  several  pre- 

monY^t  ^^^^'  ^^^^^  plaintiff  was  greatly  hurt  and  injured,  and  was  hin- 

bis  innocence,  dered  and  prevented  from  performing  and  transacting   his 

The  privilege,  JL  .  ^  ^     •  ,     i_-  ..  t^ 

when  allowed,  necessary  auaira  and  busmesses  by  him  at  that  time  to  be 

matter*^  of  dia-  Performed  and  transacted  in  the  said  room.     Second  count 

Jfttti^***  ****  ^^  ^^^  *  common  assault.    Tlie  defendants  pleaded,  first. 

Where  an  at-  Not  Guilty :  second,  that  the  assaults  mentioned  in  the  first 
tpmey  of  this        ,  ,  ,    ,  ,  , 

Cohrt  was  re-  and  second  counts  were  one  and  the  same  assault,  and  not 

soner  c^are^  other  and  different  assaults,  and  that  at  the  said  time  when, 

with  felony,  to  &.C.  they  the  said  defendants  were  and  still  are  two  of  the 

attend  and  . 

give  him  his      Justices  of  our  lord  the  Kmg,  in  and  for   the  county  of 

siaunce  during  Devon,  and  SO  being  such  Justices,  on  the  said  1st  of  Sep* 

ti"  *^*?*"**     tember,  in  the  year  aforesaid,  were  assembled  in  the  same 

Justices,  and     room  in  the  said  first  count  mentioned,  to  take  the  iufonna- 

after  notice  to     .  i      r    i  ^  j    i  i      • 

the  latter  tliat  tion  upon  oatli  ot  ttie  prosecutor,  and  tlie  several  witnesses, 

npo"^sncli^re-  touching    and   concerning    a    certain    felony   before    then 

tainer  for  that  charged  to  have  been  committed  by  one  George  Brown,  and 

purpose :—  .  .  . 

Held,  that  the  upon  which  charge  the  said  G.  B,  was  then  in  custody  be- 

foTciWy  t'urn  '  f^*^  them,  and  to  examine  the  said  G,  B.  being  the  party 
him  out_  of  the  accused  touching  the  same,  and  further  to  do  and  perform 

justice- room,  ~o  *  r        -» 

and  exclude 

bis  presence  daring  the  investigation  of  the  case.  Quare,  whether  this  nilc  applies 
where  the  decision  of  the  Justices  is  final,  as  on  convictions  under  penal  statutes  i.u  ap< 
peal  bciu^  given  ? 
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there  such  things  as  should  to  thein  seem  proper  nl  Mth. 
Justices  aforesaid,  according  to  the  laws  and  statutes  of  this 
realn^y  and  according  to  their  office  und  duty  as  such  Juih  ^ 

tices;  and  the  said  defendants  further  say,  that  plaintiff  Cw*««»««. 
not  having  been  summoned  before  them  as  a  witness  touch- 
ing the  matter  then  in  examination,  not  being  charged  as  a 
party  concerned  in  the  same,  nor  coming  before  them  to 
testify  any  knowledge  concerning  the  same,  with  force  and 
arms,  &c.  wrongfully  broke  and  entered  into  the  said  room, 
and  intruded  himself  upon  defendants ;  and  thereupon  de- 
fendants did  civilly  request  plaintiff  to  leave  the  room,  and 
not  to  intrude  upon  them,  but  plaintiff  wholly  refused  to 
obey  such  request,  and  continued  himself  in  the  room  in- 
truding upon  defendants  for  a  long  space  of  time,  to  wit, 
for  the  space  of  one  quarter  of  an  hour,  in  Contempt  of  the 
said  defendants  as  such  Justices,  and  to  the  disttH'bknce  And 
violation  of  due  order  arid  decency  in  die  administration  (tf 
justice,  and  to  the  hindrance  thereof;  whereupon  defendants 
did  gently  lay  their  hands  upon  plaintiff,  in  order  to  put  birii 
out  of  the  room,  and  did  then  gently  put  him  out  of  the 
same  accordingly,  as  they  lawfully  might,    for  the  cause 
aforesaid,  doing  him  no  hurt  or  damage  thereby,  which  ar6 
the  said  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  plaintiff  hath  above  com- 
plained  agttinst    them,  and  this   they  are  ready  to  verify, 
wherefore,  &c.     And,  third,  that  the  said  room  in  the  said 
first  count  mentioned,  was  a  room  in,  and  parcel  of  a  cer- 
tain common  inn  or  public-house ;  and  that  plaintiff  violently 
and  unlawfully,  with  force  and  arms,    broke  and  entered 
into  the  same,  and  intruded  himself  upon  defendants,  and 
disturbed  them  in  the  lawful  and  quiet  possession  and  enjoy- 
ment of  the  same,  and  in  the  transacting  of  their  lawful 
purposes    therein;    and    thereupon  defendants  did   civilly 
request  and  desire  plaintiff  to  leave  the  room,  to  do  which 
be  wholly  refused  and  still  remained  and  continued  therein, 
disturbing  defendants,  whereupon  defendants  did  gently  lay 
their  hands  upon  him,  m  order  gently  to  put  him  out  of  the 
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said  room,  and  did  gently  put  him  out  of  the^same  as  they 
lawfully  might,  doing  him  no  hurt  or  damage  thereby,  which 
^^^  are  the  said  supposed  trespasses  in  the  introductory  part  of 
Coleridge,  this  plea  mentioned,  antl  whereof  the  said  plaintiff  hath  above 
complained  against  them,  and  this  they  are  ready  to  verify, 
wherefore,  &c.  Replication  took  issue  on  the  first  plea, 
and  as  to  the  second  plea  plaintiff  replied,  *'  that  he,  by  rea- 
son of  any  thing  by  defendants  in  that  plea  alleged,  ought 
not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  them,  because  he  saith,  that  before  and  at 
the  said  time,  when,  &c.  he  was  and  still  is  one  of  the 
attomies  of  the  Court  of  our  lord  the  now  King,  before 
the  King  himself,  here,  and  well  skilled  in  the  laws,  sta- 
tutes, and  customs  of  this  realm,  and  that  the  said  G.  jB. 
before  the  said  supposed  breaking,  entry,  and  intrusion,  in 
the  said  second  plea  mentioned,  had  been  and  was  appre- 
hended, and  in  custody  under  a  certain  warrant,  under  the 
hands  and  seals  of  defendants,charged  with  having  committed 
the  said  supposed  felony,  and  was  about  to  be  examined  by 
defendants  touching  the  same,  whereupon  the  said  G.  jB* 
stated  to  and  informed  defendants  that  upon  the  examina- 
tion of  certain  witnesses,  the  entire  innocence  of  the  said 
G.  B.  in  the  premises  would  appear  to  defendants;  and 
plaintiff  further  says,  that  defendants  did  thereupon  dis- 
charge the  said  G.  B.  out  of  such  custody,  and  permit  and 
suffer  him  to  go  at  large  for  the  purpose  of  enabling  him  to 
bring  such  witnesses  to  be  examined  by  and  before  de- 
fendants, at  a  time  then  prefixed  to  the  said  G.  B, 
by  defendants  in  that  behalf,  touching  the  said  supposed 
felony;  and  plaintiff'  further  says,  that  afterwards,  and  a 
little  before  the  time  so  prefixed  to  the  said  G.  U.,  and  a 
little  before  the  said  supposed  breaking,  entry,  and  intrusion, 
in  the  said  second  plea  mentioned,  said  G.  B.  and  tiie  said 
last  mentioned  witnesses,  being  about  to  be  examined  by  and 
before  the  defendants,  touching  the  said  supposed  felony, 
and  the  said  defendants  being  about  to  take  such  in- 
formation   as    in    the    said  second^,pIea    mentioned,    he 


Cox 
r. 


MICHAELMAS   TERM,   THIRD   GEO.    IV. 

the  said  G.  JS.  being  an  illiterate  person,  and  unskilled  in 
the  laws  and  customs  of  this  realm,  applied  to  and  request- 
ed and  retained  plaintiff  <as  such  attorney,  so  skilled  as  afore- 
said, to  accompany  him  the  said  G,*B,  before  defendants i  Coleriimh. 
and  to  assist  him  the  said  G.  B,  with  his,  plaintiffs,  counsel, 
^">  suggestions,  and  advice,  in  making  his  the  said  G.  jB.'s 
defence  before  defendants  to  the  said  charge,  and  in  clear- 
ing himself  therefrom,  and  shewing  his  the  said  G.  JB.'s 
innocence  in  the  premises,  and  in  examining  the  said  pro- 
secutor and  witnesses  in  the  said  second  plea  mentioned, 
and  the  said  witnesses  in  this  replication  first  above  men- 
tioned, being  witnesses  then  and  there  capable  of  deposing 
to  and  establishing  certain  facts,  from  which  would  appear 
to  defendants  the  entire  innocence  of  the  said  G.  B.  in  the 
premises,  and  that  there  existed  no  ground  whatever  for 
suspecting  the  said  G,  B.  to  have  been  guilty  of  the  said 
supposed  felony,  or  in  any  way  conusant  of  or  implicated 
in  the  same,  and  further  to  assist  and  advise  the  said  G.  B. 
in  the  premises  as  far  as  he  plaintiff  was  by  the  laws,  sta- 
tutes, and  customs  of  this  realm  authorized,  enabled,  and 
empowered  to  do ;  wherefore  plaintiff  having  thereupon,  as 
such  attorney,  then  and  there  acceded  to  the  said  request, 
and  accepted  the  said  retainer  of  the  said  G.  B.,  did,  as 
such  attorney,  for  and  on  behalf  of  the  said  G.  B^  and  at 
his  request,  and  upon  his  retainer  as  aforesaid,  accompa- 
nied the  said  G.  B,  before  defendants,  and  in  so  doing  did 
necessarily  enter  into  the  said  room  for  the  purpose  of  assist- 
ing and  advising  the  said  G.  B.  touching  the  premises  as^  afore- 
said, and  did  thereupon  inform  and  give  notice  to  defendants 
that  he  then  was  such  attorney,  and  that  he  had  been  and  was 
so  applied  to,  requested,  and  retained  as  aforesaid,  and  that 
he  had  then  and  there  entered  the  said  room  for  the  purpose 
aforesaid,  and  continued  therein  from  thence,  until  the  de- 
fendants, of  their  own  wrong,  committed  the  said  several 
trespasses  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  plaintiff  hath  above  thereof 
complained  again*<t  tten,  and  tliis  plaintiff  is  ready  to  verify. 
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wherefore,  &c.  The  replication  to  defendant's  third  jJea 
was  the  same  as  to  the  second.  Demurrer  to  the  replica- 
tion and  joinder  in  demurrer. 

Coleridge,  in  support  of  tlie  demurrer.    Two  questions 
arise  upon    the  pleadings   in   this   case,    first.  Whether  a 
person,    who   is  under  examination   before  Justices   on  a 
charge  of  felony,  is  entitled  to  legal  advice  and  assistance  i 
and,  second,  whether,  supposing  such  a  right  to  exist,  there 
is  such  a  connexion  between  an  attorney  and  his  client,  as 
would  justify  the  breaking  and  entering  stated  in   these 
pleadings  i    It  is  unnecessary  to  dwell  at  any  length  upon 
the  second  question,  the  first,  being  the  most  important  to 
the  defendants  on  this  record.     The  prominent  question 
then  is,  whether  a  person   under  examination  before  Ma- 
gistrates on  a  charge  of  felony,  is  entitled  to  legal  assist- 
ance ?     No  direct  authority  is  to  be  found   in.  the  books 
upon   this   point.     Two  cases  indeed   have  been  recently 
decided  in    this  Court,   which    deserve  attention,  as  going 
nearly  the  whole  length  of  the  argument  for  the  defend- 
ants ;    Rex  V.  The  Justices  of'  Staffordshire  (a),  and  Rex  r. 
Borron  (6).     In  the  first  of  those  cases,    the  party  under 
accusation  was   brought   before   the  Magistrates,    charged 
with  ai^  offence  against  the  Game  Laws,   and  the  appli- 
cation to  the  Court  was  for  a  criminal  information  against 
the  Justices,   on    the   ground  that  they  had  deprived  the 
parties   accused  of  the   advantage  of  legal  assistance,  by 
ordering   their  attorney  out  of,   and  keeping  him  exclud- 
ed from,    the  Justice  Room,    during   the  hearing  of   the 
information ;  and  Bayley,  J.  is  reported  to  have  said,  on 
tliat  occasion,  '^  What  right  had  the  attorney  to  be  there  i 
his  presence  would  only  produce  confusion  and  irregularity 
in  the  proceedings  of  the  Magistrates.     An  attorney  has  no 
right  to  interfere  with  the  duties  of  the  Magistrate  in  his 
own  Justice  Room.     An  attorney  has  no  right  to  be  pre- 
sent.''    It  is  true    that  that  was  a  motion  for    a  criminal 
(a)  1  Chit.  217.  {b)  3  Bam.  &  Aid.  432. 
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iDfortnatioii    against   the  Justices,    but  it  was  refused  on        ia23. 

another  ground,  namely,  the  absence  of  any  corrupt  motive       **^^/^^^ 

Cox 
Imputable  to  the  Magistrates.      If,  however,  that  case  be  9. 

law,  it  goes  the  whole  length  of  the  present  argument    CoLBwiioa, 
Indeed,  the  case  there  is  much  stronger  than  the  present^ 
because  the  parties  accused  were  then  undoubtedly  on  their 
trial,  under  a  penal  statute,   before  the  Magistrates,  who 
were  called  upon  to  determine  the  whole  of  the  caae,  and 
judicially  to  decide  upon  its  merits.      If  auy  case  could 
justify  the  interposition  of  a  legal  adviser,    as  matter  of 
r^ht,  on  behalf  of  the  party  accused,    before  Magistrates, 
probably  no  stronger  instance  could  be  put  than  that  of  an 
information  on  the  Game  Laws,  because  it  might  frequently 
bappeo,  tbat  in  administering  justice  in  such  cases,  ques* 
lions  of  title  and  other  points  requiring  skill  in  the  law, 
would  arise.     But  Rex  v.  The  Justices  of  Staffordshire,  de- 
cides that  even  in  such  a  case  an  attorney  has  no  right  to  be 
pfesent  aiding,   assisting,    and   counselling  a  party  on  his 
defence  before  Magistrates.     In  the  case  of  Rex  v.  Borron, 
it  was  decided,  after  mature  deliberation,  tliat  in  the  inves^ 
ligation  of  a  charge  of  felony  before  a  Magistrate,  an  at- 
torney is  only,  as  a  matter  of  courtesy,   permitted,    but  has 
no  right  to  be  present ;  nor  can  he  comment  on  the  evidence 
so  as  to  apply  the  law  to  it,  unless  he  be  requested  by  the 
Magistrate  to  give  his  opinion  and  advice  upon  the  case. 
There,  the  application  was  on  the  part  of  tlie  prosecutor  a 
pttomey,  who  not  merely  required  the  Justice  to  take  the 
eiamiuation  of  certain  witnesses,  but  also  claimed  leave  to 
comment  upon  the  evidence,  in  order  to  apply  the  facts  to 
the  law  of  the  case,  which  the  Justice  would  not   permit 
him  to  do.     From  the  whole  analogy  of  the  law  in  criminal 
cases,  it  should  seem  that  tlie  crown  is  to  have  the  assist- 
•fice  of  counsel,  rather  than  the  defendant.    {Bai/ley,  J. 
I  apprehend,    if   a   person,   under    charge  before  a  Ma- 
gistrate,   has  no  right  to    the   assistance  of  an  attorney, 
it  is  clear  that  the  prosecutor  has   no   right  to  haVe  an 
attorney  prcseut  iuterferiug  with  Uic  investigation),    lliis 
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188S.        questkm  certainly,  must   be   tried   on   principle,  and  the 
^'^"^/'^      facts  of  the  case  must  be  considered  with  reference  to  that 
^^        principle.     In   the  fii^st  place,  what  was  the  condition  of 
CoLBRiD«i.  George  Broxon  before  the  Magistrates,  and  in  the  second, 
what  was  the  duty  which  the  law  imposed  upon  the  Magi»^ 
trates  when  he  was  brought  before  them  i    If  the  party 
accused  was  in  sueh  a  situation  as  that  an  attorney  could 
have  nothing  to  do,  a  strong  inference  would  necessarily 
arise,  that  he  had  no  right  to  be  present  at  the  inquiry. 
The  fiact  is»  that  Broxxm  was   brought  before  the  Justices 
for  examination  only,  and  not  for  trial,  and  it  was  the  duty 
of  the  Magistrates  not  to  satisfy  their  minds  of  the  whole  of 
his  guilt,  but  merely  to  ascertain  whether  there  were  suffi- 
cient grounds  to  put  him  on  his  trial.    For  the  first  of 
these  propositions,  it  is  hardly  necessary,  on  the  present 
occasion,  to  cite  any  authority,   because  it  can  hardly  be 
said,  that  at  the  time  in  question,  Brawn  was  on  his  trial. 
Then,  as  he  could  not  be  considered  as  standing  for  his 
trial,  what  was  the  duty  of  the  Magistrates  on  that  occa- 
sion i    Upon  this  pcnnt  the  authorities  go  farther  than  it  is 
necessary  to  contend.    In  DaltorCi  Justice,  c.  164.  p.  S77» 
it  is  laid  down,  that  **  if  any  person  shall  be  brought  be- 
fore a  Justice  of  the  Peace,  and  charged  with  any  manner 
of' homicide,  (other  than  that  which  shall  be  done  in  the 
ordinary  execution  of  judgment)  as  if  it  were  done  se  defen- 
dendo,  or  by  casualty,  which  are  not  felonies,  or  done  by 
an  infant,  a  lunatic,  or  the  like ;  yet  it  is  the  Justice's  part, 
and  safest  for  him  to  commit  the  offender  to  prison,  or  at 
least  to  join  with  some  other  in  the  bailment  of  him,  (if 
the  cause  will  suffer  it)  to  the  end  the  party  may  be  dis- 
charged by  a  lawful  trial.    The  like  is  to  be  done  where 
any  felony  is  committed,  and  one  brought  before  the  Justice 
of  the  Peace,  upon  suspicion  thereof,  though  it  shall  appear 
to  the  Justice  that  the  prisoner  is  not  guilty ;  for  it  is  ttoi  fit 
that  a  man  once  arrested  and  charged  with  felony,  (or  sutpir 
don  thereof)  should  be  delivered  upon  any  mans  discretion, 
without  farther  trial"     For  this  Cromp.34,  and  Lamb.  2^9, 
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tre  cited.    (Bayley,  J.    Is  it  law  at  the  present  time,  that       1822. 
though  the  Justice  is  satisfied  that  the  prisoner  is  not  guilty,      ^-^^/^ 
it  is  his  duty  to  commit  him  for  trjal  i)    It  is  not  neces-        ^^ 
saiy  on  the  present  occasion   to  chscuss  this  proposition*  Colbeipom. 
but  the  reason  assigned  for  it  is,  *^  that  it  is  not  fit  that 
a  man  once  arrested  and  charged  with  felony,  or  suspicion 
thereof,  should  be  delivered  upon  any  man's  discretion  with- 
out fiuther  trial."    [I  think  that  is  an  authority  which  pro- 
fesses too  much.]    In  the  same  chapter,  Dalton  enters  into  a 
discussion  as  to  the  competency  of  witnesses  in  certains  cases, 
and  he  says,  ''.A  nuui  attainted  of  conspiracy  or  forgery,  shall 
not  be  received  to  give  evidence,  or  be  a  witness ;  but  if  one 
be  brought  before  a  Justice  of  the  Peace,  upon  suspicion  of 
felony,  although  the  information  against  the  prisoner  shall 
be  by  such  witnesses,  yet  it  is  safest  for  the  Justice  to  take 
their  information  for  the  king,  and  to  bind  them  over  to  give 
evidence,  &c.  and  to  commit  the  party  suspected  ;  and  upon 
the  trial  to  inform  the  Justices  of  gaol  delivery  concerning 
the  credit  of  those  witnesses."     The  next  authority,  which 
is  entitled  to  very  great  weight,  is  2  Hah  P.  C.  c.  14.  p.  120, 
where  it  is  laid  down,  that  ''  If  a  prisoner  be  brought  be- 
fore a  Justice  of  the  Peace,  expressly  charged  with  felony, 
the  Justice  cannot  discharge  him,  but  must  bail  or  commit 
him,  except  it  should  happen  that  no  felony  has  been  com- 
mitted, or  that  the  fact  does  not  amount  to  felony."  In  Hawk^ 
P.  C.  c.  15.  s.  1,  it  is  laid  down,  "  That  wherever  a  person  is 
brought  before  a  Justice  of  the  Peace,  upon  an  accusation 
of  treason  or  felony,  he  must  be  either  bailed  or  committed, 
unless  it  manifestly  appear,  that  no  such  crime  was  com- 
mitted,   or  that  the  cause  for  which  alone  the  party  was 
suspected,  was  totally  groundless,  in  which  cases  only  it  is 
lawful  to  discharge  him  without  bail."    The  same  doctrine 
is  laid  down  in  4  Blacksion^s  CommentarieSf  c.  22.  p.  296, 
All  these  authorities  are  founded  upon  the  statutes  1  &  2  P. 
4r  M.  c.  13,  but  it  is  not  to  be  supposed  that  those  statutes 
were  intended  to  enlarge  the  powers  of  Justices  of  the  Peace. 
It  appears  from  reference  to  those  statutes,  and  to  Lam- 
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1822*       ^^''^  ^  Staund/ord,    that  tliey  were  the  result  of  much 
^"^v"^^      consideration  on  the  subject,    and    that  they  were  passed 

^^  ^\  ^p 

^^  for  remedying   the  abjiscs  which  had  grown  up  in  allow- 

QovERiDQK^  ing  persons  to  be  improperly  admitted  to  bail  under  the 
statutes  1  Ric.  Z.  c.  3,  and  3  Hen.  7.  c.  3.  What  then  are 
the  duties  which  the  Justice  is  required  to  discharge  by 
1  &  2  P.  4r  M.  c«  13.  First,  as  to  the  examination ;  by  s.  4. 
he  is  to  take  the  informations  of  them  that  bring  the  pri- 
soner before  him,  of  the  fact  and  circumstances  of  the 
felony,  and  the  same,  or  as  much  thereof,  as  shall  be 
material  to  prove  the  felony,  shall  be  put  in  writing,  and 
then  he  is  to  certify  the  examination  so  taken  at  the  next 
general  gaol  delivery,  to  be  holden  within  tlie  limits  of  his 
commission.  It  is  quite  clear,  therefore,  what  the  duty  of 
the  defendants  was  in  this  case.  What  is  the  Justice  to 
certify  i  He  is  to  certify  so  much  as  is  material  to  prove 
the  felony,  and  there  can  be  no  occasion  for  any  additional 
evidence,  for  it  is  put  alternatively  in  s.  5.  of  the  statute^ 
which  gives  directions  to  the  Coroner  what  he  shall  do  in 
certain  cases,  llie  Coroner  by  that  section,  is  to  put  in 
writing,  "  the  effect  of  the  evidence,  given  to  the  Jury,  be- 
fore him,  being  material ;"  aud  Lord  Haie,  in  his  P.  C. 
b..2.  c.  8.  p.  6 1,  points  out  the  difference  between  tlie 
examination  to  be  taken  by  the  Coroner  and  that  by  the 
Justice.  He  says,  that  by  1  &  2  P.  ^  M.  c.  13,  "  The 
Justices  of  the  Peace  are  to  put  into  writing  the  infoni>- 
ations  against  the  felon  of  the  fact  and  circumstances 
thereof,  or  so  much  tliereof  as  shall  be  material  to  prove 
the  felony ;  but  the  Coroner  is  to  put  into  writing,  the  effect 
of  the  evidence  given  to  the  Jury  before  him^  being  material^ 
without  saying  so  much  as  is  material  to  prove  the  felony^ 
but  the  whole  evidence  given,  whether  to  prove  or  disprove 
the  felony.^  In  cap.  22.  p.  1579  the  same  learned  writer 
again  remarks  upon  the  difference  between  the  Coroner's 
Inquest  and  the  Grand  Jury.  The  Coroner  is  to  hear  both 
sides,  and  receive '  evidence  from  every  quarter,  but  the 
Magistrates  are  not  to  do  so,  for  he  says,  **  The  Coroner's 


HICHABLMAS  TERM,   THIRD   GEO.   IV. 

fiiqiiest  may,  and  must  hear  evidence  of  all  hands,  if  it  be 
offered  to  tiiem^  and  that  upon  oath,  because  it  is  not  so 
much  an  accusation  or  an  indictment  as  an  inquisition  or 
inquest  of  office  quomodo  J.  S.  ad  mortem  suam  devenit, 
though  it  be  also  true  that  the  offender  may  be  arraigned 
upon  that  presentment.      But   the   grand   inquest  before 
Justices  of  the  Peace,  gaol  delivery,  or  oyer  and  tennincr, 
ought  only  to  hear  the  evidence  for  the  king,  and  in  case 
there  be  probable  evidence,  they  ought  to  find  the  bill,  be* 
cause  it  is  only  an  accusation,  and  ihe  party  is  to  be  put 
upon  his  trial  afterwards."     Could  an  attorney  at  that  time 
have  cbimed  admission  to  the  Justice's  room  as  a  matter  of 
right,  upon  the  examination  of  a  person  accused  of  a  crime  i 
In  the  first  place,  at  that  time,  there  was  no   process  to 
bring  the  witnesses  before  the  Magistrate  who  could  speak 
on  behalf  of  the    prisoner,    because    the  examination  was  • 
confined  to  such  as  were  witnesses  for  the  Cro^n,  and  even 
then  the  Justices  were  not  bound  to  go  through  the  whole 
examination,  inasmuch  as  they  were  only  required  to  take  as 
much  evidence  as  they  should  think  material  to  prove  the 
felony,  and  certify  the  same  to  the  Justices  of  oyer  and  ter- 
miner.    If.  the  prisoner   had  brought  witnesses  before  the 
Magistrates  at  that  time,  to  prove  his  innocence,  it  seems 
exceedingly  doubtful  whether  the  Magistrate   could    have 
sworn  them,  and  if  he  could  have  done  so,  it  seems  still 
more  doubtful,  whether  he  could  have  received  their  evi- 
dence;   and   supposing  he  had  certified  the  whole  of  the 
evidence  for  the  prisoner,  it  would  be  no  use  to  him  after- 
wards upon  his  trial.     It  would  result  from  this  examination 
upon  oath  before  Magistrates,  that  if  the  witnesses  for  the 
prosecution  afterwards  died  or  were  unable  to  appear  at  the 
trial,  their  depositions  would  probably  be  used  as  evidence. 
That  consequence,  however,  would  not  follow  in  the  case 
of  witnesses  for  the  prisoner,  whose  evidence  could  not  be 
received   upon  oath,    and   they  must  have   been  produced 
again  in  order  to  state  the  facts  within  their  knowledge  at 
die   trial*      If  an  attorney  could  not   at    that  time   have 
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claimed  the  right  of  being  admitted   to   assist  a  prisoner 
.  during  his  examination,  \vhat  authority  is  tiiere  for  saying 
that  the  right  has  been^ince  acquired  i  Certainly  no  statute 
CoLaRiDGi.    jjj^  ij3g  given  it,    nor   has   any  legal  decision   recognised 

it,  incidentally.  Had  any  such  right  ever  been  sup- 
posed to  exist,  it  seems  extraordinary  that  the  attention 
of  the  legislature  should  never  have  been  called  to  the 
subject,  if  it  ¥rere  thought  necessary  tliat  his  presence 
should  be  allowed.  Several  statutes  have  since  passed  re- 
specting prisoners  chained  \iith  offences  before  Magistrates, 
and  such  a  right  has  never  been  in  the  remotest  degree  recog- 
nized. Tlie  statute  3 1  Eliz.  c.  4,  an  act  against  the  embezzling 
of  armour,  recognizes  the  right  of  a  prisoner  charged  with  an 
offence  under  that  act,  to  make  such  lawful  proof  as  he  can  by 
lawful  witness  or  otherwise  for  his  discharge  and  defence ; 
but  that  clearly  means  the  defence  of  the  party  upon  his 
trial.  Then  follows  the  4  Jac.  I.e.  1,  which  relates  to  the 
trial  of  felonies  committed  by  Englishmen  in  Scotland, 
Both  these  statutes  are  commented  upon  by  Lord  Coke, 
in  his  3d  Jnst.  c.  22,.  p.  79 ;  and  though  the  latter  statute 
speaks  of  witnesses  to  be  examined  on  oath  for  the 
better  clearing  and  justification  of  the  party  accused,  this 
clearly  means  to  refer  to  his  trial  before  the  Jury.  Tlien 
the  statute  \Anne,  stat.  2.  c.  9,  introduces  a  general  pro- 
vision for  allowing  the  witnesses,  on  behalf  of  the  prisoner, 
to  give  their  evidence  upon  oath ;  but  that  statute  speaks 
expressly  of  witnesses  sworn  upon  the  trial  of  the  party. 
It  seems,  therefore,  to  be  extraordinary  that  the  attention 
of  the  legislature  having  been  so  often  drawn  to  the  situa- 
tion and  circumstances  of  a  prisoner,  under  accusation  be- 
fore Justices  of  Peace,  and  so  many  commentators  having 
remarked  upon  these  statutes,  not  a  word  is  to  be  found 
respecting  the  right  which  is  now  claimed  by  the  plaintiff. 
If,  therefore,  it  be  cohrectly  assumed  that  the  examination 
of  a  prisoner  before  Justices  of  Peace  is  only  an  examina- 
tion preparatory  to  trial,  it  then  becomes  a  fit  matter  of 
inquiry  as  to  what  is  the  nature  of  the  proceedings  before 
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the  GrandJury,  to  which  the  examination  before  a  Magis- 
trate is  exceedingly  analogous.  Is  there  any  such  examina- 
tion as  that  contended  for  in  this  case,  before  the  Grand 
Jury  ?  Is  the  prisoner,  then  chained  by  indictment,  allowed  Coleridc». 
counsel  or  attorney  to  discuss  the  question  of  his  guilt  or 
innocence  ?  Is  he  allowed  to  examine  witnesses  on  his  be- 
half to  prove  his  innocence  ?  Certainly  not.  The  invari- 
able practice  from  the  earliest  time  is  directly  the  contrary. 
In  the  absence,  therefore,  of  any  authorities  upon  the  sub- 
ject, it  is  a  fair  ground  of  reasoning  from  analogy  to  the 
proceedings  before  a  Grand  Jury,  that  no  such  right  ever 
existed,  or  was  conceived  to  be  compatible  with  the  due 
administration  of  justice.  The  case  of  the  Grand  Jury  is 
precisely  analogous  to  this,  and  in  that  none  of  these  privi- 
leges are  allowed.  If  this  be  so,  upon  principle,  what  is 
to  distinguish  tlie  one  case  from  the  other,  and  what  suffi- 
cient reason  can  be  urged  why  the  same  privilege  should 
not  be  allowed  in  both  i  It  is  a  hardship,  or  not  a  hard- 
ship, that  the  prisoner,  when  under  examination  before  a 
Justice,  should  not  be  allowed  the  assistance  of  an  attorney. 
What  is  the  magistrate  to  do?  The  law  says,  that  tlie 
magistrate  is  to  act  at  his  own  discretion,  and  he  is  not  to 
discharge  the  prisoner  except  where  the  accusation  is  totally 
groundless.  —  [^Besi,J.  And  even  where  there  was  no 
ground  for  charging  him,  it  was  formerly  doubted  whether 
the  Justice  ought  not  to  take  bail. — Bayletf,  J.  The  pri- 
soner, it  may  be  said,  has  a  right  to  cross  examine  the 
witnesses  brought  against  him. — Abbott,  C.  J.  But  then 
perhaps  he  wants  prompting.] — ^The  magbtrate  holds  an 
equal  hand,  and  examines  into  the  nature  of  the  accusa- 
tion brought  against  the  prisoner,  sifts  it  to  the  bottom, 
and  endeavours  to  ascertain  whether  there  is  sufficient 
ground  for  a  commitment.  In  this  he  acts  upon  a  sound 
discretion,  and  according  to  the  best  of  his  judgment.  He 
is  to  judge  what  is,  and  what  is  not  a  probable  cause  for 
commitment.    The  magistrate  must  be  presumed  to  know 
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1822.        his  duty,  and  even  in  a  case  where  the  charge  is  doubtful 
^^^^       he  will  adopt  the  same  course,  and  it  will  be  for  him  after- 
e.  wards  to  answer  for  his  conduct  if  he  acts  improperly. 

The  magistrate  knows  that  he  acts  at  his  peril.  Supposing 
it  to  be  established,  that  the  magistrate  proceeds  merely 
upon  a  prim^  facie  case,  and  that  the  fact  of  (he  commit- 
ment of  the  prisoner  produces  a  prejudice  against  him  on 
his  trial,  it  will  be  for  those  who  contend  that  they  have 
a  right  to  this  privilege,  to  shew  that  some  more  substan- 
tial advantage  will  be  gained  on  the  other  side.  But  this 
case  must  be  argued  on  a  still  broader  ground,  in  order  to 
entitle  the  plainti£f  on  this  record  to  judgment.  He  must 
contend  not  merely  that  the  magistrates  have  a  discretion 
whether  they  will  or  will  not  admit  an  attorney  to  act  on 
behalf  of  a  prisoner,  under  examination  before  them,  but 
he  must  insist  that  they  are  bound  to  admit  his  presence,  as 
matter  of  right,  or  else  they  yibject  themselves  to  an  action. 
Now  on  which  side  would  the  convenience  or  inconvenience 
be  felt  by  allowing  this  privilege  i  In  what  state  would  the 
police  of  this  country  be,  if  this  were  law  ?  It  is  not 
necessary  to  assume  that  an  attorney  would  appear  before 
a  magistrate  for  any  improper  purpose ;  but  if  an  attorney 
is  entitled  to  appear  in  the  justice-room  on  behalf  of  a  pri- 
soner, the  same  privilege  must  be  extended  to  all  other 
persons  who  profess  any  skill  in  or  knowledge  of  the  law, 
and  assume  the  right  of  assisting  the  prisoner  in  his  defence. 
The  magistrate  cannot  know  who  is  or  who  is  not  an  ad- 
mitted swoiii  attorney,  fie  must  therefore  be  bound  to 
throw  the  door  of  the  justice-room  open  to  every  person 
who  chooses  to  call  himself  an  attorney,  and  he  is  not  com- 
petent to  judge  of  his  claim  to  the  title.  TheYi  it  follows 
as  a  consequence,  that  the  justice-room  must  be  considered 
as  a  Court  of  Justice,  open  to  all  the  public.  What  then 
would  be  the  effect  if  the  right  were  conceded  to  that  ex- 
tent? And  yet  the  plaintiff  must  carry  the  argument  to 
that  extent,  and  must  convince  the  Court  that  the  right  is 
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eoimnon  to  all  persons  before  he  can  be  entitled  to  judg-        1822. 
ment.      In   order    to   try  the  consequences  which   might      ^*^n/^ 
result  from  such  a  privilege,   let  \he  case  be  put  of  a  ^^ 

desperate  gang  of  poachers^  one  of  whom  only  is  taken  Coleridoi. 
into  custody,  and  brought  before  the  magistrate,  the  ends 
of  public  justice  might  be  totally  defeated  by  allowing  the 
presence  of  a  stranger  during  the  examination  of  the  pri- 
soner. The  attorney  or  any  other  person  who  assumes  that 
character,  by  being  allowed  to  hear  all  the  evidence,  might 
he  able  to  put  it  out  of  the  power  of  the  Justices^  to  arrest 
the  other  offenders.  Suppose  another  case,  certainly  of 
not  frequent  occurrence,  but  in  the  investigation  of  which 
Ae  greatest  secrecy  might  be  required  in  order  to  attain  the 
ends  of  public  justice^  namely,  the  case  of  high  treason* 
One  of  the  conspirators  may  be  in  custody,  and  it  may  be 
of  the  utmost  importance  that  a  secret  examination  of  that 
person  should  take  place ;  but  this  would  be  utterly  de- 
fedlttd  if  the  magistrates  are  bound  to  admit  every  person 
styling  himself  the  legal  adviser  of  the  prisoner,  and  claim- 
ing to  be  admitted  in  that  character.  Where  then  is  the 
hardship  of  denying  this  privilege  i  The  only  hardship  is 
that  which  necessarily  results  from  the  imperfection  of 
humaff  laws ;  to  which,  under  all  circumstances,  the  sub- 
jects of  the  kingdom  must  make  up  their  minds  to  submit. 
It  nutist  be  assumed  that  in  nine  cases  out  of  ten  the  pri- 
soners broiight  before  magistrates  are  justly  suspected  of 
die  crime  imputed  to  them — a  suspicion  arising  either  from 
their  indiscretion,  or  their  unequivocal  acts,  which  admit  of 
no  doubt.  It  rarely  happens  that  a  perfectly  innocent  man 
is  placed  in  such  a  situation.  In  all  human  probability  he 
has  been  guilty  of  some  indiscretion  which  subjects  him  to 
suspicion;  but  the  magistrate,  in  the  honest  discharge  of 
his  duty,  will  investigate  the  case,  and,  if  he  sees  no  pre- 
tence for  the  accusation,  he  will  discharge  the  prisoner,  or 
he  will  commit  him,  taking  upon  himself  all  the  responsi- 
bilities of  the  act.    But  is  the  prisoner  the  only  person 
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who  is  to  be  considered  in  these  cases ;  and  is  the  noagiS'' 
trate,  in  the  proper  discharge  of  bis  duty,  entitled  to  no 
protection  i  The  magistracy  of  this  country  are  surely  en- 
Coleridge*  titled  to  some  consideration.  They  come  forward  to  do 
their  du^  in  an  arduous  and  responsible  situation,  unpaid 
and  unpurchased ;  they  gratuitously  devote  a  great  deal  of 
their  time  to  the  service  of  the  public ;  the  criminal  law  of 
the  country  has  become  extremely  intricate;  and  if  they 
are  to  be  perpetually  exposed  to  captious  actions  for  every 
mistake  they  make,  the  consequence  will  be  to  drive  out 
of  the  commission  of  the  peace  those  very  persons  whom 
it  is  most  desirable  for  all  parties  should  discharge  the  du- 
ties and  office  of  a  magistrate,  namely^  the  country  gentle- 
men, possessing  character,  fortune,  and  property  in  the 
kingdom.  On  these  grounds  it  is  safest  to  deny  this  as  a 
matter  of  right,  and  leave  it  to  the  magistrates  themselves 
to  say  in  what  cases  they  will  permit  the  presence  of  an 
attorney,  or  other  professional  person,  during  their  pro- 
ceedings. 

Denman,  C.  S.,  in  support  of  the  replication.  By  die  law' 
of  the  land  a  person,  under  accusation  for  a  crime  before 
Justices  of  the  peace,  has  a  right  to  have  the  assistance  of 
an  attorney  to  give  him  counsel  and  advice,  with  a  view  to 
his  defence.  ^Abbott,  C.  J«  Inform  us  what  is  an  attorney. 
What  part  of  the  character  and  office  of  an  attorney  relates 
to  the  subject  now  under  consideration  i  First  de6ne  to  us 
what  is  an  attorney.]  If  this  case  is  to  be  argued  upon  the 
precise  legal  definition  of  an  attorney,  then  cadit  quaestio. 
l^Abbottj  C.  J.  As  applied  to  a  Court  of  Justice,  a  person 
who  has  a  right  to  appear  for  another,  and  to  conduct  bis 
business  in  his  absence,  is  what  is  properly  called  an  attor- 
ney ;  but  that  is  not  so  in  criminal  cases.]  The  argument 
for  the  plaintiff  is,  that  the  prisoner  under  accusation  has 
a  right  to  have  the  assistance  of  counsel  or  attorney  during 
his  examination.    lAbbott,  C.  J.  Then  you  must  say  that 
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the  plaintiff  attends  as  counsel  or  advocate.  Being  in  fact  ^^^' 
an  attorney  of  this  Court  makes  no  difference  in  die  case. 
If  the  argument  applies  to  him,  it*  may  apply  to  any  other 
person  who  is  skilled  in  the  law,  and  is  competent  to  give 
legal  advice  and  assistance  to  the  party  accused.  It  is  not 
the  proper  business  of  an  attorney,  in  his  character  of  at- 
torney, to  attend  in  criminal  cases  before  a  magistrate, 
Any  other  person  equally  competent  to  perform  the  same 
duty  may  have  an  equal  right.]  The  case  of  an  attorney 
and  of  counsel  would  stand  on  a  different  footing  from 
that  of  other  persons;  the  former  is  an  o£Bcer  of  this  Court, 
if  he  misbehaves  himself,  he  is  liable  to  the  summary  pro- 
cess, and  is  subject  to  the  discretion  of  the  Court;  and 
therefore  there  is  some  security  for  his  good  behaviour, 
and  the  honest  discharge  of  his  duty.  Mo  such  circum- 
stances attend  the  situation  of  any  other  subject  of  the  king- 
dom. When  the  question  shall  arise  whether  a  person  who 
is  not  an  attorney;  and  who  does  not  state  himself  to  be  a 
professional  man,  well  skilled  in  the  law  of  the  land,  may 
claim  the  right  of  assbting  an  illiterate  person  who  may 
have  the  misfortune  to  labour  under  an  unjust  accusation, 
then  it  may  be  for  the  Court  to  inquire,  upon  what  footing 
his  rights  are  to  be  considered.  But  the  case  now  under 
deliberation  is  that  of  a  party  who  b  an  officer  of  the 
Court,  who  is  admitted  to  be  a  person  capable  of  giving  that 
assistance  which  is  required  by  the  individual  accused,  his 
client,  who,  under  such  circumstances,  might  be  exposed  to 
the  utmost  oppression,  upon  the  very  principle  which  it  has 
been  found  necessary  to  argue  the  case  on  the  other  side. 
All  the  impressions  that  have  taken  place  upon  this  subject 
have  resulted  from  the  old  authorities  to  which  reference 
had  been  had,  authorities  against  which  any  lawyer  at  the 
bar,  at  the  present  day,  would  feel  ashamed  to  argue.  The 
mere  statement  of  them  to  the  Court  is  sufficient  to  ex- 
plode them  for  ever.  The  dictum  in  Dalions  Justice,  upon 
wliich  the  whole  of  the  argument  on  the  other  side  was 
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1B23.        founded,  ought  never  again  to  be  mentioned  as  an  authority 
in  a  Court  of  Justice.    In  that  work,  p.  377i  it  is  broadly 
stated,  that  the  mere  a^pidon  of  felony,  though  it  shall 
appear  to  the  Justice  that  the  prisoner  is  not  guilty,  buids 
him  to  conunit  the  man  for  trial.     Is  such  a  doctrine  as 
that  to  be  endured  at  the  present  day  for  one  moment  in  a 
Court  of  Justice  i    If  it  is,  it  must  necessarily  lead  to  the 
most  enormous  inconvenience  and  injustice.     Such  autho- 
rities may  perhaps  have  given  some  colour  of  foundation 
for  those  impressions  which  have  obtained  with  respect  to 
the  power  of  magistrates,  but  which  no  state  of  the  com- 
mon law  of  this  country  ever  vested  in  a  Justice  of  the 
peace.    In  the  same  book  it  is  also  laid  down,  that  a 
person  who  makes  a  deposition,  although  he  shall  be  infa-^ 
mous  to  the  knowledge  of  the  magistrate,   and  though  he 
be  not  a  fit  witness  to  be  heard  in  a  Court  of  Justice,  yet 
9hall  the  Justice  receive  his  information  for  the  king,  and 
^ind  hun  over  to  give  evidence  against  the  parties  suspected ; 
so  that  the  party  accused   is   not  to  have  legal  evidence 
against  him,  but  the  Justice  is  to  receive  such  evidence  for 
the  king,  as  none  of  the  king's  courts  would  receive  in  sup- 
port of  an  accusation  against  any  of  his  subjects!     No  such 
principle  of  law  is  to  be  found  in  England,  and  until  some 
more  respectable  authority  is  quoted  for  such  a  proposition^ 
the  mere  denial  of  the  existence  of  any  such   principle  is 
suflScient.     Such  questions  have  very  seldom  been  brought 
under  the  consideration  of  Courts  of  Justice,  and  almost 
every  thing  upon  it  rests  on  dicta  and  general  impressions 
as  to  the  power  of  magistrates  expounded  by  such  writers 
as  Dalton.    llie  opinion  expressed  by  the  Court  in  Rex  v. 
Eriswell{a)  is  not  unworthy  of  consideration;  for  in  tliat 
case  doctrines  which  are  now  universally  exploded,  as  being 
utterly  inconsistent  with  the  first  principles  of  justice,  even 
iu  civil  as  well  as  criminal  proceedings,  were  maintained  by 
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two  of  the  most  learned  Judges  who  ever  set  upon   the 
Bench.     This  was  the  result  of  impressions  not  supported 
by  any  authority ;  and  as  those  doctr^pes  were  over-ruled  by 
Bex  V.  Billon  with  Harrowgaie(/i)  and  Rex  v.  Newnkam 
Courtney  (b),  so  the  doctrine  quoted  from  DaitoUf  which 
places  every  man  in  the  country  at  the  mercy,  not  of  the 
magistrate  (for  he  is  assumed  by  this  aigument  to  have  no 
discretion),  but  at  the  mercy  of  any  corrupt  and  infamous  in- 
dividual who  might  think  proper  to  make  a  positive  oath  that 
a  felony  had  been  conmiitted  by  him,  must,  when  examined, 
share  the  same  fate.    The  two  cases  which  have  been  cited 
are  Rex  v.  The  Justices  of  Staffordshire,  and  Rex  v.  Borron. 
In  each  the  application  was  for  a  criminal  information,  found- 
ed upon  a  suggestion  that  the  magistrates  were  influenced 
by  a  corrupt  motive.    In  Rex  v.  The  Justices  of  Staffordshire 
the  proceeding  before  the  magistrate  was  upon  a  conviction 
under  the  Game  Laws.     When  that  case  was  before  this 
Court  two  of  its  members  were   absent,  the  Lord  Cliief 
Justice  and  Mr.  Justice  Holroyd.    The  case  was  not  de- 
cided upon   any  deliberate  consideration,  but  one  of  the 
learned  Judges  did  undoubtedly  lay  it  down,  that  a  party, 
upon  a  summary   conviction   before   a  ms^istrate   for  an 
offence  which  was  to  deprive  him   of  his  liberty,  might  be 
conducted  without  having  an  attorney  on   behalf    of  the 
defendant.     It  is  submitted,  however,   in  the  first   place, 
that  such  an  expression  of  opinion  was  perfectly  unneces- 
sary in  the  decision  of  the  question  then  immediately  before 
the  Court.    That  was  a  motion  for  a  criminal  information ; 
and  it  is  settled,   that  however  erroneous  or  illegal  tlie 
conduct  of  a  magistrate  may  be,  if  there  is  no  improper 
or  corrupt  motive  imputed  to  him,  the  Court  will  never 
grant  the   rule.     It  was  enough   in   the  decision  of  that 
case  for  the  Court  to  say,  ''  here  is  no  improper  motive 
imputable  to  the  magistrate,  and  therefore  we  will  not  grant 
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1822.        ^^^  application ;''  but  surely  the  Court  will  pause,  when  a 
^|^v^^       man  is  to  suffer  penalties  upon  a  summary  conviction  upon 
^^  the  oath  of  a  single  ^'itness,  before  they  lay  it  down  as  a 

CoLBRiDOB.  general  principle,  tliat  the  party,  under  such  circumstances, 
has  no  right  to  the  counsel  and  assistance  of  a  legal  adviser. 
It  is  hardly  necessary  to  put  instances  in  which  such  a  prin- 
ciple might  operate  with  the  most  oppressive  hardship  and  in- 
justice.    For  example,  suppose  a  case  under  the  late  smug- 
gling act,  57  Geo.  3.  c.  87,  whicli  subjects  the  offender  to 
a  penalty  of  100/.,  and  renders  him  liable  to  be  confined  in 
custody  for  five  years  in  his  Majesty's  naval  service,  and 
this  too  upon  the  adjudication  of  a  single  magistrate,  upon 
the  oath  of  a  single  witness.     Will  the  Court  lay  it  down^ 
that  where  a  party  is  exposed  to  such  perilous  conse- 
quences, and  where  many  important  questions  may  possibly 
arise,  he  is  to  be  so  affected  without  the  opportunity  of 
being  heard  by  some  legal  adviser,  who  may  be  at  hand  to 
render  him  his  counsel  and  assistance  ?     Surely  the  Court 
will  pause  and  hesitate   before  they  lay  down  such  a  doc- 
trine on  the  authority  of  Rex  v.  The  Justices  cf  Stafford- 
shire, where  the  suggestion  of  the  Court  was  not  necessary 
to  the  decision  of  that  case.  Hie  learned  Judge  {Bayleif,  J.) 
is  reported  to  have  said,  "  that  an  attorney  has  no  right  to 
be  present  in  the  justice  room  during  the  examination;  his 
presence  would  only  produce  confusion  and  irregularity  in 
the  proceedings   of   tho  magistrates.''     The  same    learned 
Judge  said,  **  that  perhaps  counsel   might  have   attended, 
though  an  attorney  had  no  such  right."     To  that  it  may  be 
said,  that  such  a  privilege  would,  in  many  cases,  be  abso- 
lutely useless ;  for  it  might  happen  that  counsel  could  not 
be  procured.     In  such  cases  the  parties  offending  are  taken 
to  the  nearest  Justice  on  the  coasts  of  the  kingdom,  remote 
from  such  professional  assistance.     For  instance,  suppose  a 
man  charged  witli  smuggling  on  the  shores  of  Lincohishire, 
where  could   he  procure   the  aid  of  counsel  to  defend  him 
from  the  penalties   denounced  by  the  act  alluded  to  r     As 
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to  the  case  of  Rex  v.  Botron,  that  is  inapplicable  to  the         1822. 
present  question.     In  that  case  the  attorney  claimed   the 
right,  not  merely  of  calling  witness^  to  prove  certain  facts 

• 

lu  support   of  a  prosecution  for  felony,  but  to  comment 
upon,  and  to  apply  the  law  to  those  facts ;  and  he  called 
upon  tbe  Justice  to  refuse  him  this  privilege  at  his  peril, 
thereby  endeavouring  to  interfere  with  the  duties  wliich  the 
law  bad  imposed  upon  the  Justice  himself.     Surely  that 
case  is  perfectly  distinguishable  from  the  present.     This 
is  not  a  question  relating  to  the  party  prosecuting,  but  to 
the  party  prosecuted,  and  the  privilege  now  claimed  under 
the  circumstance  of  the  particular  case,  is  one  which  must 
be  applicable  to  all   cases  of  a  similar  nature.     The  right 
contended  for  in  this  case  is,  that  every  man  under  accusa- 
tion before  a  Justice  of  the  Peace  is  entitled  to  counsel 
to  assist  him  in  the  cross  examination  of  the  witnesses  who 
are  brought  against  him,  and  of  demonstrating  to  the  ma- 
gistrate by  such  means,  that  he  ought  not,  in  the  exercise 
of  a  sound  judgment,  to  commit  an  innocent  man  for  trial, 
and  thereby  subject  him  perhaps  to  many  months  unjust  im- 
prisonment.    It  seems  to  have  been  assumed  on  the  other 
side,  tliat  the  magistrate  has  a  right  to  exercise  the  power  of 
examining  the  prisoner  himself  in  secret.     For  this  no  au- 
thority can  be  cited.     No  magistrate  hs^s  a  right  to  take  a 
prisoner  into  a  room  by  himself,  and  there  endeavour  to 
extract  from  him  any  facts  or  circumstances  which  may  tend 
to  his  conviction.     Some  unquestionable  authority  must  be 
adduced  to  establish  so  extraordinary  a  proposition.     As  a 
measure  of  police,  indeed,  the  magistrate  would  be  justi- 
fied in  entering  into  a  private  examination  of  any  person  for 
the  sake  of  tracing  and  finding  a  clue  upon  which  afterwards 
the  witnesses  may  be  examuicd  in  a  regular  way,  and  their 
depositions  taken  down  in  writing ;  and  if  the  depositions 
are  to  be  taken  in  a  regular  way,  they  are  to  be  taken  in 
tlie  presence  of  the  prisoner.     [Abbott,  C.  J.  All  previous 
inquiry  must  be  extrajudicial,  and  only  necessary  to  enable 
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the  magistrate  ta  issue  his  warrant.]  That  is  the  distinction 
contended  for.  When  the  prisoner  is  brought  before  the 
magistrate,  he  has  a  right  to  see  the  witnesses  whilst  they 

CoLBKiDoi.  ni-g  under  examination,  and  of  hearing  their  testimony  deli- 
vered from  their  lips.  After  such  examination  he  has  a 
right  to  commnnicate  all  that  has  passed  to  his  attorney^  or 
other  legal  adviser,  who  may  be  retained  for  his  defence, 
for  the  express  purpose  of  meeting  it  by  contradictory 
evidence.  But  it  is  also  essential  to  justice,  that  he  should 
be  enabled  to  communicate  with  his  legal  adviser  while  the 
examination  is  going  forward,  and  to  avail  himself  of  his 
assistance  in  the  hour  of  peril  and  alarm,  lest  the  agitation, 
which  an  innocent  man  may  feel  even  under  an  unfounded 
charge,  should  betray  him  into  imprudent  expressions ;  and 
the  danger  of  his  fabricating  a  defence  applies  equally  as 
an  objection  to  his  own  undisputed  privilege  of  being  pre- 
sent and  hearing  the  evidence  against  him.  Another  reason 
for  this  open  inquiry  into  the  circumstances  of  the  case  is, 
that  no  opportunity  shall  be  afforded  of  bringing  fabricated 
evidence  hereafter  against  him  in  support  of  the  charge 
when  he  is  put  upon  his  defence.  The  extrd  judicial  exa- 
mination which  has  brought  the  prisoner  before  the  magis- 
trate may  be  secret :  but  when  he  is  there  the  proceedings 
become  judicial.  They  are  properly  so  described,  because 
upon  the  decision  of  the  magistrate  depends  the  liberty,  per- 
haps the  life,  and  certainly  the  character  and  reputation  of 
the  prisoner.  That  the  proceedings  of  the  magistrates  are 
judicial  seems  necessarily  to  result  from  the  operation  of 
the  very  statutes  to  which  reference  has  been  made  in  argu-* 
ment  on  the  other  side.  The  statute  of  Philip  and  Mary 
does  not  in  itself  make  the  depositions  taken  before  the 
Magistrates  evidence  upon  the  trial ;  but  from  ancient  times 

^  they  have  been  admitted  as  eridence.    The  principle  upon 

which  they  are  admitted,  is,  that  they  are  necessarily  taken 
in  the  presence  of  the  prisoner  himself;  he  has  the  op* 
portunity  of  hearing  them,  and  the  right  of  cross  examining 
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the  witnesses  at  the  time  they  give  their  depositions.     The        1822. 
words  of  the  statute   of  Philip  and  Mary  imply  the  pre* 
sence  of  the   prisoner,  before  the  Justice,  during  the  exa- 
mination of  the  witnesses ;  for  it  enacts,  "  that  when  any   Combidoe. 
prisoner  is  brought  before  him  on  a  charge  of  felony^  he 
shall  take  the  examination  of  the  prisoner,  and  the  informa- 
tica  of  ^Aose  who  bring  him,  of  die  fact  and  circumstances 
thereof,  and  he  is  to  put  the  same,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony,  into  writing."    This 
enactment  is  most  certainly  inconsistent  with  a  secret  exa- 
mination.   Tlie  prisoner  is  not  to  be  induced  to  confess  his 
a-iflne,  nor  to  be  sifted  of  facts  which  may  afterwards  be- 
come evidence  against  him.     He  is  present  for  the  express 
parppse  of  cross-examination, — a  real  and  effective  cross- 
examinatioui   such    as  a  skilful   adviser  may  conduct  or 
suggest ;  not  such  an  ignorant  course  of  proceeding  as  may 
ensnare  and   tend  to  convict  him.     All  that  the    statute 
requires  is,    that  the  magistrate  shall   take  in  writing  thp 
fact  and  circumstances  of  tlie  case,  or  as  much  thereof  as 
shall  be  material  to  prove  the  felony ;  that  is,  to  prove  the 
circumstances  of  the  case,  and  to  prove  that  there  is  enough 
to  found  the  warrant  of  commitment ;  but  he  is  not  arbi- 
trarily to  follow  the  directions   of  Dallon,  and   to  commit 
the  party  for  trial,  though  he  is  perfectly  satisfied  of  his 
innocence.    The  passage  which  has  been  cited  from  Haw^ 
kins  P.  C.  G.  15.  s.  1.  assumes  this  right  in  the  Magistrate, 
of  exercising  his  own  judgment  upon  the  case ;  for  he  says, 
''  wherever  a  person  is  brought  before  a  Justice  of  Peace 
upon  an  accusation  of  treason  or  felony,  he  must  be  either 
bailed  or  committed,  unless  it  manifestly  appear  that  no 
such  crime  was  committed,  or  that  the  cause  for  which  alone 
the  party  was  suspected  was  totally  groundless.''     Putting 
the  present  case  upon  that  proposition,  it  must  become  a 
question  before  the  Justice,  whether  the  charge  does  or  does 
not  amount  to  a  felony.     It  may  then  become  competent 
for  the  prisoner  to  shew  that  there  i^  no  just  ground  iu 
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point  of  law  for  the  charge  of  felony,  and  that  there  is  no 
cause  of  suspecting  him  of  such  a  crime;  but  how  is  a 
^^         poor  ignorant  man,  Miho  is  perhaps  subjected  to  the  maii* 
CoLBRiofiB.    cious  charge  of  an  enemy^  to  be  able  to  avail  himself  of 
that  advantage,  unless  he  has   the  aid   of  a  legal  adviser, 
capable  of  assisting  him  in  discussing  the  question  before 
the  Justice  ?     Surely  in  such  a  case  he  is  entitled  to  the 
assistance  of  a  person  skilled  in  the  law.    [Bayley,  J.  Or 
else  you  must  have  a  magistrate  who  knows  his  duty,  and 
can  discrimiuate  what  is  and  what  is  not  felony.]    A  magb- 
trate,  in  the  honest  discharge  of  his  duty,  may  make  a  very 
gross  mistake  in  point  of  law.     His  duty  does  not  require 
him  to  decide  finally  upon  the  guilt  or  innocence  of  the 
party,  but  he  is  to  be  satisfied  upon  the  evidence  in  point 
of  law,  that  a  felony  has  been  committed.     For  this  pur«* 
pose,  he  may  require  witnesses  to  be  examined   for   the 
prisoner  as  well  as  for  the  prosecution,  in  order  to  satisfy 
his  mind  that  the  facts  amount  to  a  felony.     In  this  very 
case  that  was  the  object  of  the  magistrates,  for  they  dis- 
charged the  prisoner  for  the  purpose  of  allowing  him  an 
opportunity  of  bringing  his  witnesses  on  a  day  specified,  in 
order  to  shew  that  no  felony  had  been  committed  by  him  ; 
and  then  it  was  that  the  plaintiff  on  this  record,  attended  for 
the  purpose  of  laying  the  evidence  of  those  witnesses  before 
the  magistrates.     It  is  not  necessary  in  the  present  case  to 
contend,  that  the  plaintiff  would  have  been   at  liberty  to 
make  any  statement  by  way  of  argument  before  the  magis- 
trates, or  even  to  examine  the  witnesses,  but  it  is  contended, 
that  he  is  at  liberty  to  suggest  to  the  party  under  accusation 
what  may  be  fit  or  proper  to  be  done  in  order  to  induce  the 
magistrates  to  order  his  discharge.      With  respect  to  the 
distinction  between  an  attorney  and  a  counsellor,  there  is  a 
case  in  Skinner,  in  which  the  distinction  is  denied.     In  that 
case  there  was  a  covenant   for  executing  such  conveyances 
and  assurances  as  the  counsel  should  advise  and  require. 
Au  attorney  only  was  consulted,  and  the  Court  held,  that 
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suflkient  to  satisfy  the  words  of  the  covenaut.  There  is  no 
magic  in  the  word  *'  counseiy  The  attorney  is  the  only  coun- 
sel that  can  be  procured  in  remote  parts  of  the  country.  In 
JjOfidon,  undoubtedly,  counsel  may  be  obtained  at  any  time, 
because  they  are  on  the  spot  in  attendance  upon  the  Courts 
of  the  metropolis,  without  any  of  the  inconveniences  appre- 
hended, but  that  is  not  so  in  the  country,  and,  therefore,  a 
prisoner  in  such  a  situation,  is  obliged  to  procure  the  best 
counsel  he  can,  namely,  an  attorney,  who,  from  his  knowledge 
of,  and  experience  in  the  law,  may  be  of  service  to  him  during 
his  examination.  In  the  case  alluded  to,  the  Court  drew  a 
distinction  between  an  attorney  and  other  persons  not  in  the 
profession,  for  they  said,  that  if  it  had  been  a  physiciau,  or  a 
clergyman,  that  would  not  do,  but  an  attorney  has  law 
enough  in  him  to  give  counsel  if  the  party  chooses  to  abide 
by  it.  The  defence  of  prisoners  at  all  the  Quarter  Sessions 
throughout  the  country  was,  within  these  few  years,  exclu- 
sively confided  to  attornies ;  it  is  still  so  in  many  places. 
These  examinations  which  take  place  before  magistrates 
are  actual  evidence  against  the  prisoner  on  his  trial,  in 
case  of  the  death  of  the  witnesses,  or  their  inability  to 
travel  to  the  Assizes.  Is  it  to  be  said  then,  that  a  pri- 
soner is  to  be  affected,  perhaps  in  his  life,  by  the  deposi- 
tions given  against  him  before  a  magistrate,  unless  he  has 
the  opportunity  of  cross  examining  the  witnesses  with  tlie 
aid  of  legal  advice,  when  they  give  their  depositions,  those 
depositions  being  afterwards  receivable  as  evidence  against 
him  in  the  cases  mentioned  i  In  a  case  which  recently  oc- 
curred at  Leicester,  where  two  individuals  were  charged 
with  a  murder,  and  the  alleged  guilt  of  the  prisoners,  de- 
pending very  much  upon  the  deposition  of  the  deceased, 
the  learned  Judge  was  of  opinion  that  as  the  magistrates' 
clerk  did  not  take  the  deposition  with  perfect  accuracy, 
it  was  not  receivable  in  evidence.  [jBes/,  J.  I  would  not 
receive  the  examination  in  evidence,  because  it  was  not 
tak«n  in  the  words  of  the  witness.]    That  recognizes  the 
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1822.  distinction  which  is  to  be  drawn  in  these  cases,  namely,  that 
^"^'^'^^  the  examination  cannot  be  taken  unless  in  the  presence  of 
^^  the  prisoner,  in  order  that  he  may  hear  what  is  said,  and 
CoLBRiDOB.  imyg  an  opportunity  of  cross  examining  the  witness. 
IBett,  J.  In  the  case  you  allude  to,  it  was  the  declara- 
tion of  a  dying  man.]  But  the  principle  would  be  just 
the  same.  It  has  been  doubted  by  a  very  learned  Judge 
{Chambre,  J.)  whether  die  mere  reading  over  the  de- 
positions which  have  been  taken,  to  a  prisoner  when  they 
were  not  taken  in  hb  presence,  would  be  su6Scient.  That 
doubt,  however,  has  been  removed  by  the  decision  of  a 
leading  case,  and  it  has  been  held,  that  the  reading  over  the 
depositions  to  the  prisoner  is  equivalent  to  an  examination  in 
his  presence.  [Bayley^  J.  The  witnesses  being  present  at 
the  time,  so  that  if  the  prisoner  wished  to  put  any  ques- 
tion upon  the  examinations,  he  might  have  an  oppor- 
tunity «of  cross-examination.]  But  suppose  the  prisoner 
charged,  has  not  the  human  voice, — is  deaf  and  dumb, 
or  suppose  the  case  of  a  foreigner,  who  is  utterly  ignorant 
of  the  English  language,  or  suppose,  as  in  this  very 
case  (for  the  demurrer  has  admitted  it),  this  man  is  so 
ignorant  and  illiterate,  as  to  be  unable  to  protect  himself 
from  the  consequences  of  the  accusation,  and  cannot  avail 
himself  of  the  opportunity  of  cross-examination,  of  what 
advantage  would  the  privilege  be  to  him  without  legal  ad- 
vice i  IBayley,  J.  He  may  suggest  any  question  he  may 
think  proper  to  the  magistrate,  who  will  put  it  for  him.] 
It  is  to  guard  the  prisoner  against  the  consequences  of  bis 
own  ignorance,  that  legal  advice  in  such  a  situation  becomes 
necessary.  When  he  is  attended  by  an  attorney,  the  latter 
receives  his  confidential  communications  as  to  the  real  state 
of  the  facts,  and  the  attorney  deals  with  diose  facts  accord- 
ing to  the  principles  of  law ;  and  if  in  his  judgment  and 
experience,  he  thinks  the  prisoner  ought  to  remain  silent,  and 
reserve  his  defence  until  the  day  of  trial,  he  will  so  advise 
him.    [Bayley,  J.  I  have  no  doubt  that  a  prisoner  against 


MICHAELMAS  TBRM,  THIRD   GEO.  IV. 

vrhom  a  charge  is  brought,  may  suggest  to  the  magistrate 
.any  question  in  the  cross-examination  of  the  witnesses, 
which  he  thinks  will  be  of  bene6t  to  him.]  Such  a  pri- 
vilege, perhaps,  might  operate  in  the  case  of  an  ignorant 
and  illiterate  man,  to  his  prejudice.  The  argument  urged 
to  the  Court  is,  that  the  prisoner  is  entitled  to  have  his 
attorney  in  attendance  upon  him,  in  order  that  he  may  have 
the  benefit  of  his  counsel  and  advice  as  to  the  course  proper 
to  pursue.  An  illiterate  man,  unprotected  by  legal  assist- 
ance, may  imprudently  suggest  a  question  to  the  magistrate, 
which  may  turn  the  balance  against  him,  and  the  prejudice 
resulting  from  his  indiscretion,  may  strongly  operate  to  his 
disadvantage  when  he  comes  to  the  trial.  In  the  very  be- 
ginning of  a  prosecution  against  a  prisoner,  there  seems  no 
good  reason  why  he  should  not  have  the  same  protection 
which  the  law  allows  him  on  his  trial.  In  a  Court  of 
Justice,  the  prisoner  has  an  undoubted  right  to  have  the 
assistance  of  counsel  and  attorney  in  conducting  his  defence, 
llie  utmost  skill  and  ingenuity  may  be  necessary  to  demon- 
strate innocence,  and  rebut  a  false  charge;  and  if  he  be  an 
innocent  man,  he  ought,  in  limine,  to  have  the  same  sort  of 
assistance,  in  order  to  avert  that  unmerited  punishment  to 
which,  perhaps,  the  injudicious  and  erroneous  commitment 
of  the  magistrate  may  subject  him.  It  has  been  assumed, 
that  the  case  of  the  Coroner  is  distinguishable  from  that  of 
the  magistrate,  but  that  is  not  so.  The  duties  of  each  are 
in  principle  the  same.  The  duty  of  the  Coroner  is  to  en- 
quire whether  A.  B.  or  C.  or  any  body,  has  been  guilty  of 
a  particular  offence  i^ainst  a  particular  individual.  On  such 
ao  inquisition  there  seems  to  be  no  doubt  that  counsel  might 
attend  on  behalf  of  the  party  likely  to  be  affected  by  the 
proceedings.  The  Coroner's  is  an  inquest  of  office,  and  if 
counsel  may  attend  before  the  inquisition,  there  is  no  good 
reason  why  the  same  privilege  should  not  be  extended  to  a 
case  before  magistrates.  [Bayley,  J.  The  Coroners'  In- 
quest is  in  the  nature  of  a  Grand  Jury ;  it  is  impanneled  for 
the  specific  purpose  of  ascertaining  the  particular  cause  of 
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the  death  of  the  deceased,  and  this  is  to  be  done  on  view  of 
the  body.  Best,  J.  The  Coroners'  Inquest  makes  a  present- 
ment upon  which  the  Justices  of  gaol  delivery  will  after- 
wards act  judicially.  The  inquisition  is  equivalent  to  the 
finding  of  a  Grand  Jury.]  In  the  case  where  the  deceased 
is  supposed  to  be  felo  de  se,  there  can  be  no  doubt  that  the 
representatives  of  the  deceased  may  attend  by  counsel,  in 
order  to  avert  the  consequences  of  such  a  finding  by  the 
inquest.  If  counsel  then  have  a  right  to  attend  before  the 
Coroner  on  behalf  of  persons  remotely  interested,  'A  fortiori 
he  has  a  right  to  attend  before  the  magistrates  for  the  pro- 
tection of  the  party  brought  into  jeopardy  by  the  accusa- 
tion. 


Jldolplius,  amicus  curiae,  referred  to  Barclee*s  case  (a),  as 
an  authority  to  shew,  that  the  Coroner  is  to  hear  the  evi- 
dence on  both  sides  on  an  inquisition  super  visum  corporis. 
lie  mentioned,  that  on  a  recent  occasion  (b)  he  had  looked 
into  the  authorities,  as  to  the  right  of  counsel  to  attend 
before  a  Coroner's  inquest,  and  that  he  had  in  fact  himself 
attended  several  successive  days  as  Counsel  upon  the  in- 
quisition alluded  to. 


Denman,  C.  S. — In  order  to  support  the  argument  on 
the  other  side,  it  was  found  necessary  to  resort  to  old  dicta 
of  doubtful  authority  in  order  to  support  an  argument^ 
which  is  in  opposition  to  every  sound  principle  of  justice, 
good  sense,  and  humanity.  In  no  book  of  authority  can 
any  thing  be  found  which  militates  against  the  privilege  now 
claimed.  It  has  been  the  general  practice  on  almost  all 
occasions,  at  least  tacitly,  to  acquiesce  in  the  right  of  a 
counsel  or  attorney  to  attend  the  examination  of  a  prisoner 
before  magistrates.  Before  the  Coroner,  the  right  un- 
doubtedly exists,  and  it  would  be  contrary  to  the  spirit  of 

(a)  3  Sid.  90.  life  on  the  occasion  of  Queen  Caro* 

{b)  Inquest  upon  the  body  of  a       line*8  funeral  iu  1821. 
person  uaoMd  Uoney,  who  lost  his 
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justice  if  it  were   denied.     Amongst  other  duties  of  the 
Coroner's  Inquest,  they  are  to  find  whetlier  the  party  sup- 
posed to  have  caused  the  death  of  the  deceased,  has  or  has 
not  fled ;  and  that  question  is  always  put  to  the  jury,  and    Co"»«o«»« 
if  the  Coroner  did  not  do  so,  he  would  be  finable.     Upon 
an  issue  of  that   kind,  therefore,   there   can  be  no  doubt 
that  counsel  would  have  a  right  to  attend  on  behalf  of  the 
party.    [Bayley^  J.    This  distifiction  is  to  be  taken  in  the 
case  of  the  Coroner's  inquisition ;  if  the  inquest  is  travers- 
able, then   there  appears  to  be  no  right  to  have  counsel, 
but  if  it  is  conclusive,  the  party  has  a  right,  before  he  is 
concluded,  to  have  his  counsel  attending  on  his  behalf.] 
Then  the  same  principle  would  apply  to  proceedings  before 
Justices,  under  penal  statutes,  which  are  conclusive,  where 
no  appeal  to  die  Sessions  is   given;    but  in  the  case  of 
Rex  v.  The  Justices  of  Staffordshire,   it  was  distmctly  laid 
down,  that  even  in  proceedings  under  penal  statutes,  an 
attorney  has   no  right  to   be  present  in  the  justice  room. 
[Batfley,  J.     Tiiat   case  is   not  to  be   considered  as  the 
solemn  decision  of  the   Court.      The   opinion  there   ex- 
pressed, upon  this  point,  was  merely  the  obiter  dictum  of 
a  single  Judge,  to  which  I  pay  no   respect.     Abbott,  C.  J. 
Aw  observation  thrown  out  by  a  Judge  merely  in  the  course 
of  argument,  is  not  to  be  considered  as  conclusive  of  the 
case,  and  ought  not  to  be  urged  as  a  solemn  decision.]     But 
it  is  on  that  dictum  that  the   defendants  argument  depends. 
[Bestf  J.  When  a  man  is  put  upon  his  trial,  the  practice 
is  first  to  inquire  whether   the  prisoner  be  guilty  or  not 
guilty,  and  then  if  he  be  found  guilty,  to  inquire  wlicther 
he  had  fled.     Abbott,  C.  J.  That  was  always   done  upon 
the  first  arraignment   before   the  Jury.     The   clerk  of  ar- 
raigns  first  charged   the  Jury  to   inquire  whether  the  pri- 
soner was  guilty  or  not  guilty;  and   second,  whether  he 
bad  fled.     Bayley,  J.  lliat  was  the  invariable  practice  on 
the  Western  Circuit,  and  used  to  be  such  on  the  Midland 
Circuit.]    The  nature  of  the  proceedings  in  this  particular 

VOL.  If.  H 
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1H32.        case   shews,  that  there  was  to   be  an  hearing  judicially 
""^^^       before   the   magistrates.    They  were  to  decide  whether  or 
^^*  not  the  cAse  amounted* to  a  felony,  and  for  that  purpose 

OoLBRiDOB.  they  required  witnesses  to  be  examined  on  both  sides.  It  is 
said  to  have  been  doubtful,  whether,  before  the  statute  of 
jinne^  c.  9,  any  witness  for  the  prisoner,  even  upon  his 
trial,  could  be  examined,  though  Lord  Coke  (a)  did  not 
entertain  any.  In  consequence  however  of  early  impres- 
sions, an  act  of  parliament  was  deemed  necessary,  to  enable 
the  prisoner  to  have  witnesses  sworn  in  his  behalf,  even  in  a 
case  of  life  and  death.  In  tliis  particular  case  the  party  is 
brought  before  the  Justices  on  a  charge  of  felony,  and  the 
magistrates  themselves  appoint  a  day  on  which  he  is  to  ap- 
pear with  his  witnesses  to  prove  his  innocence.  The  time  is 
prefixed  for  that  purpose  ;  and  the  question  is,  whether  the 
witnesses  are  to  attend  under  circumstances  which  might 
make  their  examination  completely  unavailing.  [Abbott, 
C.  J.  In  this  case  it  does  not  apprear  from  the  pleadings, 
that  the  plaintiff  was  to  be  present  for  the  purpose  of 
cross  examining  the  witnesses  for  the  prosecution,  but  to 
conduct  the  examination  of  the  prisoner's  witnesses.]  He 
was  to  do  both;  for  the  plaintiff's  replication  says,  "  that 
he  was  retained  by  the  prisoner  to  assist  him  with  his  coun- 
sel, skill,  suggestions,  and  advice,  in  making  his  the  said 
George  Broun s  defence  before  the  said  defendants  as  such 
Justices."  I'his  imports  that  the  plaintiff  was  not  merely 
to  assist  in  cross  examining  the  prosecutor's  witnesses,  but 
also  in-  examining  such  witnesses  as  would  prove  the  pri- 
soner's entire  innocence.  It  does  not  appear  that  the  pro- 
secutor was  to  attend.  [Abbott,  C.  J.  There  might  have 
been  some  examination  of  the  prosecutor's  witnesses  before 
tlie  warrant  was  granted.  Baylej/,  J.  What  power  has  the 
magistrate  to  examine  the  prisoner's  witnesses  on  oath?] 
There  seems  to  be  no  doubt  that  he  has  such  a  power. 
[Baylejfj  J.  If  he  had  .such  a  power  before  the  statute 
of  Anne,  then  there  would  be  this  auoamly — the  magia- 

(a)  3  Iu»t  79. 
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trate  might  examine  the  witnesses  for  the  prisoner  on  oadi, 
but  when   the  prisoner  came  to  take  his  trial,  they  could 
not  be  examined  on  oath.    There*  is  no  provision  in  the 
statute  of  Jnne  which  says  any  thing  as  to  the  examina- 
tion of  the  prisoner's  witne^es  on  oath  before  the  magis- 
trates.    By  sec.  3.  of  that  statute  it  is  enacted,  *^  that  from 
and  after  the  12th  February,  1702,  all  and  every  person  or 
persons  who  shall  be  produced  or  appear  as  a  witness  or 
witnesses,  on  the  behalf  of  the  prisoner,  upon  any  trial  for 
treason  or  felony,  before  he  or  slie  be  admitted  to  depose 
or  give  any  manner  of  evidence,  shall  first  take  an  oath  to 
depose  to  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  such  manner  as  the  witnesses  for  the  queen  are 
obliged   to  do."    This   statute  clearly  refers   only  to  the 
witnesses  called  for  the  prisoner  on  his  trial. — Abbott ^C 3. 
■I  think  it  will   be  found  that  the  prosecutor  and  hb  wit- 
nesses only  are  to  be  examined  on  oath,  and  they  are   the 
persons  who  are  bound  over  to  give  evidence  at  the  trial. 
In  the    defendant's   plea  nothing  is  said    about  the    ad- 
journment of  the  examination  to  a  future  day,  in  order  to         ^ 
give  the   prisoner  an  opportunity   of    producing  his   wit- 
nesses.    Hie  plea  alleges,  **  that   the  Justices  were  assem- 
bled for  the  purpose  of  taking  the  information  upon  oath,  y 
touching  and  concerning  a  certain  felony,  with  which  the 
said  George  Brown  was   charged,  and   then   in   custody." 
According  to  this,  they  were  merely  to  examine  the  wit- 
nesses which  should  be  produced  touching  the  charge,  and 
therefore  it  is  assuming  something   to  say,  that  the  wit- 
nesses, who  were  to   be  afterwards  called,  were  essential  to 
the  prisoner's  defence.]     On  the  other  side  certain  statutes 
have  been  adverted   to,  with  a  view  of  shewing  that  the 
defendants  were  justified  in  their  conduct  towards  the  plain- 
tiff; but  those  statutes  (1  Rich.  3.  c.  3.  and  1  &  2  Phil.  ^ 
Jf.  c.  IS.)  evidently  shew  that  the  examination  of  the  pri- 
soner must  be  public.      Supposing  then   the   magistrate 
chooses  to  institute  a  private  examination,  and  say,  '*  I,  in 

H  2 
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1822.        ^  exercise  of  my  authority,  choose  this  should  be  a  private 
>^^^^^       examination,   and  1   won*t   permit  you,  the  attorney,   to 
^^^         attend/'  could  the  attorney  be  treated  as  a  trespasser  in 
CoLiRiDoi.    going  into  the  Justice's  room  in  the  exercise  of  that  right, 
M^hich  primi  facie  belongs  to  all  parties  f    At  all  events,  if 
tliis  right   of   private  examination  exists,  would  not  the 
plaintiff  have  been  entided  to  notice  from  the  Justices  that 
they  were  conducting  a  private  examination  i    Here  there 
was  no  notice  of  that  kind  given   or  stated,  and  there- 
fore the  forcible  ejection  of  the  plaintiff  could  not  be  jus- 
tified.   If  it  should  be  said,  as  sometimes  it  has  been, 
that   such   persons    have  no   right    to  obtrude    into  the 
Justice's  parlour,   to  that   it  is  answered,    that  the  Jus- 
tices are  not  bound  to  examine  the  prisoner  in  their  own 
private  parlour^  but  are  required  to  transact  the  business 
of  their  office  in  the  public  justice  room.    ^Abbott,  C.  J, 
It  is  very  often  convenient  that  the  examination  of  the  pri- 
soner should  be  private,  and  such  a  mode  of  proceeding  is 
frequently  beneficial  to  the  prisoner  faimseU;  for  if  he  be 
an  innocent  man,  he  is  not  subjected  to  public  exposure ; 
and  if  upon  such  examination  the  magistrate  finds  there  is 
no  foundation  for  the  charge,  he   is  immediately  liberated, 
witliout  any  taint  on  his  character.]    If  in   this  case   tlie 
plaintiff  had  had  notice  that  the  examination  was  to   be 
private,  then  he  would  take  the  peril  of  the  intrusion  upon 
himself ;  but  as  no  such  notice  was  given,  he  merely  exer- 
cises his  right  as  an  attorney,  of  entering  the  justice  room, 
which  is  prima  facie  an  open  Court.     [Abbott,  C.  J.  The 
law  would  be  the  same,  whether  the  Justice  sat  in  a  private 
room,  or  in  his  public  office.     If  the  right  claimed  by  the 
plaintiff  is  lawful,  it  b  an  universal  right.]     There  is  a  se- 
cond point  raised  upon  these  pleadings,  namely,  supposing 
the  plaintiff  had  a  right   to  be  present  to  give  his  legal 
assistance  to  the  prisoner,  still,  whether  such  a  right  would 
justify  tiim  in   breaking  and  entering   the  justice  room   to 
assert  the  right  of  a  third  person.     It  is  difficult  to  conceive 


H1CHAJBLMA8  TBBH^  THIRD   OKO.  IT.  117 

how  this  can  be  said  to  be  the  right  of  a  third  person,  and         1822. 
not  of  the  attorney  himself.    Unless  it  is  his  own  right, 
which  he  enjoys  in  common  with  the  rest  of  the  public,  he  v. 

could  not  assert  it  as  the  right  of  a  third  person.  This 
right  is  claimed  on  a  much  broader  ground,  and  it  must  be 
claimed  at  once  as  a  public  right.  [Baylef/j  J.  That  would 
make  the  magistrate's  room  a  public  Court  of  Justice,  and 
consequently  all  persons  would  have  a  right  to  enter.]  The 
proceedings  in  this  particular  case  were  not  secret.  There 
were  a  great  number  of  poor  persons  present  who  had 
nothing  to  do  with  the  proceedings  immediately  before  the 
Justices,  and  the  plaintiff  being  the  only  attorney  in  the 
room,  he  is  selected  for  this  forcible  expulsion.  He,  there- 
fore, had  no  other  course  to  adopt  but  to  endeavour  to 
assert  his  right,  or  acquiesce  in  the  assumed  authority  of 
the  Justices.  {^Abbottf  C.  J.  If  you  put  the  case  upon  the 
ground  that  other  persons  were  there,  you  must  shew  that 
they  were  there  lawfully.]  If  an  attorney  is  retained  to 
attend  the  examination  of  a  prisoner  on  a  charge  of  murder, 
for  example,  he  is  to  make  his  way  into  the  justice  room 
in  the  best  way  he  can,  and  exercise  his  right  with  as  much 
firmness  as  is  necessary.  It  is  his  bounden  duty  to  take 
care  and  attend  to  the  instructions  of  his  client ;  and  even 
upon  the  ground  of  the  jus  tertii  he  would  be  justified  in 
so  acting.  That  is  precisely  the  present  case;  the  plaintiff 
is  retained  on  behalf  of  a  prisoner  to  attend  his  examina- 
tion. Actii^  upon  that  retuner,  he  peaceably,  but  firmly, 
asserts  that  right.  He  does  not  commit  a  trespass  in  the 
first  instance,  but  the  trespass  is  committed  upon  him  in  the 
assertion  of  his  right  to  be  present  at  the  examination.  It 
is  not  necessary  in  the  present  case  to  contend,  that  the 
magistrates  are  bound  to  admit  every  body ;  but  in  answer 
to  this  action  they  must  shew  that  they  have  a  right,  not 
merely  to  exclude  the  plaintiff,  but  every  body  else.  These 
are  the  topics  upon  which  the  plaintiff  rests  his  case.  It 
ir  submitted,  under  the  stat.  1  8c  2  PhiL  Ss  M.,  and  con« 
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1822.       didering  the  practice  which  has  uniformly  prevailed   under 

^»^\^      that  statute,  and^  cousi&tently  with   the  first  principles   of 

^^        justice,  that  an  attorn^  has  a  right  to  be  present  at  the 

.CoLBRiiHSB.  examination  of  a  prisoner  charged  with  felony,  and  that  this 

right  belongs  to  him  in  his  professional  character,  whatever 

may  be  the  case,  where  the  party  claiming  the  right  is  ^n 

ignorant,  illiterate,  and  incompetent  person. 

Coleridge,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — If  I  thought  our  decision  in  favor 
of  the  present  defendants  would  be  productive  of  any  in- 
convenience in  the  general  administration  of  justice,  or 
would  in  general  tend  to  the  abridgment  of  the  liberty  of 
the  subject,  which  may  be  considered  as  the  greatest  of  all 
inconveniences  in  the  administration  of  justice,  I  should 
pnuse  before  I  pronounced  my  judgment.  Being  perfectly 
convinced  that  such  a  decision  can  have  no  such  effect,  and 
tliinking,  on  the  contrary,  that  considering  the  matter  in  an 
enlarged  view,  it  is  more  beneficial  to  the  subject,  that  these 
examinations  should  be  conducted  without  the  presence  of 
attomies'  tlian  with  them,  I  do  not  see  any  reason  why  I 
should  postpone  for  any  time,  the  delivering  of  that  opinion 
which  I  have  formed.  The  plaintiff  cannot  succeed  in  this 
action  unless  he .  can  establish,  that  every  person  who  is 
brought  before  the  magistrates,  charged  with  felony  or  other 
crime,  (and  I  cannot  distinguish  between  one  and  the  other) 
has  a  right  upon  such  examination  to  have  the  presence  and 
assistance  of  some  person  who,  by  his  profession  and  edu- 
cation, may  be  skilled  in  the  law.  An  attorney  certainly 
has  no  right  to  give  his  attendance  on  such  an  occasion,  in- 
asmuch as  It  is  not  the  proper  duty  of  an  attorney,  as  such, 
so  to  act ;  for  it  b  merely  in  the  absence  of  the  party  that 
he  is  to  appear,  and  not  when  the  party  is  himself  personally 
present.  If  he  is  to  appear  on  the  behalf  of  the  party  in 
his  presence,  then  he  attends  as  his  counsel  and  advocate. 
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Now  if  there  be  any  such  rights  one  should  have  expected 
to  find  it  recognized  in  some  book  of  authority ;  but  un- 
doubtedly  there  is  no  book  in  which  it  is  in  any  way  re-  r. 

cognized.     In  practice,  Justices  do  on  many  occasions  per-   ^*''^***®*» 
mit  the  presence  of  persons  learned  in  the  law.     They  do 
so  very  often,  and  there  are  cases  in  which  it  may  he  con- 
venient for  them  so  to  do.     Where  doubts  and  difficulties 
present  themselves,  or  are  likely  to  present  themselves  in 
the  course  of  an  examination  of  a  prisoner,  it  may  be  fitting 
that  they  should  have  the  benefit  of  the  assistance  of  other 
persons    skilled  in   the   law;    though,    we  must    assume, 
that  the  Justices  tliemselves  are  by  no  means  ignorant  of  the 
law  or  unqualified  to  discharge  their  duty ;  and  whenever 
those  cases  do  occur,  I  believe  it  is  found  that  the  magis- 
trates are  not  only  willing  to  have  such  assistance,  but  are 
often  desirous  of  the  presence  of  professional  men.     It  by 
no  means  follows,  however,  as  a  consequence,  that   the  ad- 
mission of  this  class   of  persons  to  be  present  on  some 
occasions  would  confer  a  right   to  be  present  on  all ;  and 
the  case    on   the  part  of  the  plaintiff  cannot  be  sustained 
without  shewing  that  they  have  a  right  to  be  present  on  all. 
Indeed  it  is  impossible  to   distinguish  between  the  case  of 
one,  and  several  persons,  because  if  one  has  a  right  to  be 
present  at  the  examination  of  a  prisoner,  many  may  insist 
upon    the   same   right.     I  cannot  distinguish  between   tlie 
case  of  this  particular  individual,  and  that  of   any  other 
person.     If  the  attorney  has  a  right  to  be  present,  he  may 
obtain  such  information  as  may  tend  to  frustrate  the  ad- 
ministration of  justice,  by  knowing  who  the  persons  are  who 
are  likely  to  be  accused;  for  if  but  one   only  of  several 
persons  implicated  in  the  crime  happens  to  be  in  custody, 
by  this  means  the  others  may  be  got  out  of  the  way,  and 
escape  detection.     Tliere  would  therefore  be   great   incon-  • 
venience  in  establishing  such  a  right  on  all  hands,  and  on 
all  occasions.     But  if  there  be  a  right  in  the  party  accused 
to  have  the  presence  of  some  legal  person  on  his   behalf^ 
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it  seems  to  me  to  be  impossible  to  say,  that  the  party  who 
prefers  the  prosecution  has  not  an  equal  right  to  have  the 
presence  and  assistance«of  some  legal  person  on  his  behalf. 
The  consequence  of  having  persons   on  each  side,  of  that 
description,  would,  in  many  cases,  lead  to  great  inconveni- 
ence, and  certainly  to  great  expence.     That  alone  is  a  reason 
why  it  should  not  be  allowed ;-  but,  in  many  cases,  it  would  be 
highly  prejudicial  to  the  prisoner  under  examination,  because 
it  is  much  more  likely  that  the  prosecutor  should  be  able  to 
have  the   presence  of  legal  advisers,  than  the  party  who  is 
accused.    That  is  more  likely  to  happen  in  the  one  case  than 
in  the  other.     On  the  other  hand,  if  the  privilege  is  to  be 
confined  to  the  prisoner,  which,  it  is  supposed,  would  have 
an  influence  with  the  magistrate  in  his  favour,  it  seems  to 
me  that  the  magistrate  would  be  as  likely  to  commit,  or  be 
as  ready  to  discharge  the  party,  as  he  would  in  any  case 
where  he  was  allowed  to  exercise  his  own  judgment  and  dis- 
cretion.   The  same  consequences  therefore,  would  be  just 
as  likely  to  follow  in  the  one  case,  as  in  the  other.     What  is 
the  nature  of  the  inquiry  at  which,  the  plaintiff  now  insists 
upon  his  right  to  be  present  ?  It  is  not  a  trial ;  the  magis- 
trates are  not  assembled  in  any  thing,  which  can  be  pro- 
perly called  a  Court.     The  proceedings  on  the  part  of  tlie 
magistrates  are  merely  preliminary,    in  order  to  ascertain 
whether  there  is  sufficient  ground  to  commit  the  party  for 
trial  by  the  country.     Before  the  Grand  Jury  also  the  pro- 
ceedings are  preliminary.     If  the  party  accused  has  a  right 
to  have  the  assistance  of  some  person  on  his  behalf  at  tlie 
iirst  preliminary  inquiry,  it  would  be  exceedingly  unjust  to 
say,  that  he  has  not  an  equal  right  to  have  the  like  assist- 
ance on  the  second ;  and  I  find  it  very  difficult  to  distin- 
guish between  the  one  and  the  other,  in  the  consideration 
of  this   question.     Being   only  a  preliminary  investigation 
of  the  case  in  both  instances,  it  seems  to  me,  that  they  are 
both  to  be  governed  by  the  same  rule.     This  is  the  case  of 
a  man  who,  in  his  examination  before  Justices,  desires  to 
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Lave  the  presence  of  some  person  who  is  not  allowed  to  ex«  1823. 
amine  the  witnesses  with  his  own  lips,  but  who  shall  be  ^'^^^/^^ 
able  to  instruct  the  prisoner  how  to^do  so,  and  to  give  him  ^^ 
advice  and  assistance  in  the  course  he  is  to  adopt.  That  is  CouiaiiMii. 
a  very  different  thing  from  having  the  presence  of  such  a 
person  on  the  trial  of  the  party  accused.  It  seems  to  me, 
that  the  acknowledgment  of  such  a  right  (and  in  the  very 
first  instance  this  is  claimed  as  a  right)  would^  in  many  cases, 
occasion  the  greatest  possible  inconvenience;  the  iuconve* 
niences  even,  with  respect  to  personal  liberty,  would  be 
grater  than  those  which  now  exist.  I  think  it  is  much 
better  and  safer  to  leave  it  to  the  discretion  of  the  Justices,, 
whether,  upon  occasions  like  the  present,  a  legal  adviser, 
on  behalf  of  the  party  accused,  shall  enter  their  room  to 
hear  their  proceedings,  and  give  such  assistance  as  he  can 
to  his  client  during  the  investigation  of  the  case.  It  k 
much  better  to  leave  it  to  the  discretion  of  the  Justices  than 
to  say  that  he  shall,  in  all  casea,  be  bound  to  admit  every 
person  who  introduces  himself  as  the  legal  adviser  of  the 
prisoner.  I  think  there  is  no  authority  in  favour  of  the 
right  now  cla'uned.  The  plaintiff  rests  his  case  upon  the 
trial  of  a  right,  and  th'mking  that  this  will  be  the  establish- 
ing of  the  right  in  all  cases,  I  am  of  opinion  we  ought  not 
to  do  that  which  must  be  productive  of  so  many  iuconve- 
niences. 

Bayley,  J. — I  am  of  the  same  opinion.  This  is  not  a 
question  upon  a  summary  conviction,  and  not  any  question 
where  the  decision  of  the  magistrates  will  be  conclusive 
against  the  party ;  aud  whenever  a  question  of  that  kind  shall 
arise,  I  hope  I  shall  not  be  bound  conclusively  by  any  obiter 
dictum  which  may  have  fallen  from  me  in  Rex  v.  The  Justices 
of  Staffordshire.  Whenever  that  point  shall  be  distinctly 
raised,  my  mind  will  be  open  upon  it,  and  I  shall  be  ready 
to  bear  it  discussed  on  the  one  side  and  the  other,  and  give 
my  opinion  upon  deliberate  consideration.     Tliis  is  not  a 
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idSS.        qoestion  whether  the  nagistrates  are  to  etercise  a  discretion, 
^^^^^^      whether  an  attorney  shall  or  shall  not  be  admitted  into  their 
9.  room.    The  question  b^  is,  whether  the  person  against 

CoxAaiPGB.    ^om  the  charge  is  made,  has  a  right  to  insist  that  he  shall 
bave  a  person  present  in  order  to  give  him  legal  advice  and 
assistance.     I  do  not  found  mj  opinion  upon  any  distinction 
^  between  attorney  and  counsel,  but  I  form  it  upon  the  prin- 

ciple that  upon  the  examination  before  the  magistrates  on  a 
charge  of  felony,  the  party  accused  has  no  right  to  insist 
upon  having  the  presence  of  a  legal  adviser  as  a  matter  of 
right.  My  opinion  is,  that  neither  the  prisoner  on  the  one 
band,  nor  the  prosecutor  by  whom  the  charge  is  made,  on 
the  other,  has  any  right  to  have  a  legal  adviser  present;  and 
in  giving  this  opinion,  I  have  had  in  view  the  provisions  of 
the  statute  1  &.  2  P.  <^  iH.  c.  IS.  s.  4.  That  statute  points 
out  in  explicit  terms  the  duties  which  the  magistrates  are 
called  updn  to  discharge.  They  are  ''  to  take  the  examina- 
tion of  tlie  prisoner,  and  the  information  of  those  persons 
who  bring  him  before  them,  on  the  charge  of  felony;  and  the 
fact  and  circumstances  thereof,  or  as  much  thereof  as  shall 
be  material  to  prove  the  felony,  shall  be  put  in  writing." 
1  am  by  no  means  satis6ed  with  those  authorities  which  have 
been  relied  upon  by  the  counsel  for  the  defendants.  I  differ 
from  those  authorities  which  say  that  the  magistrate  has  no 
discretion,  and  that  he  is  not  to  judge  of  the  probability  of 
the  case,  and  of  the  credit  of  the  witnesses  who  are  brought 
before  him  to  support  a  charge  of  felony.  I  think  the  ma- 
gistrate has  a  right  to  exercise  his  own  discretion  in  such 
cases,  and  that  he  is  bound  to  do  it,  and  he  ought  not,  as  it 
seems  to  me,  to  commit  the  party,  unless  he  thinks  there 
is  a  prim^  facie  case  made  out  by  witnesses  whom  he  may 
think  entitled  to  a  reasonable  degree  of  credit.  But  when 
that  is  the  case,  it  is  his  duty  to  commit.  The  magistrate 
is  generally  a  man  of  good  education,  and  who,  to  a  certain 
degree,  possesses  legal  notions,  and  he  is  bound  to  act  im- 
partially between  the  prosecutor  on  the  one  hand,  and  the 
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prisoner  charged  on  the  other.     If  the  person  charged,  is        IBM* 
really  innocent,  he  would  be  competent,  however  ignorant,      ^•^^/^^»' 
to  suggest  to  the  magistrate  such  t9pics  as  he  thought  would         ^^^ 
be  of  advantage  to  him,  in  order  that  the  magistrate  might    CoLBAiDai. 
sift  the  story  to  the  bottom;  and  the  magistrate  standing 
indifferent  between  the  one  side  and  the  other,  is  the  only 
legal  adviser  which  *  the  party  has  a  right  to  insist  shall  be  ^ 

present  at  the  time  of  the  inquiry.  There  are  many  in- 
stances in  which,  in  the  exercise  of  a  just  discretion,  the 
magistrate  would  give  to  the  party  the  privilege  of  having 
a  professional  person  present  on  his  behalf;  but  still  I  should 
say  that  that  was  a  privilege  only,  and  not  a  right,  and  that 
the  magistrate  is  to  exercise  his  own  discretion  upon  the 
subject.  No  person  has  a  right  to  say,  against  the  will  of 
the  magistrate,  *'  I  shall  force  myself  upon  you ;  for  I  have 
a  right  to  conduct  the  case,  on  the  part  of  the  prisoner, 
against  whom  the  charge  is  made."  I  think  there  is,  to  a 
certain  degree,  an  analogy  between  the  inquiry  before  the 
magistrate,  and  that  before  the  Grand  Jury.  Tlie  Grand 
Jury  hears  a  case  ex  parte,  and  ex  parte  only,  and  tliougb 
it  may  be  said  to  be  extremely  hard,  that  a  person  should  be 
deprived  of  his  liberty  merely  upon  an  inquiry  before  ma- 
gistrates, where  he  alone  is  present  to  examine  the  witnesses 
brought  forward  against  him,  and  where  he  has  not  die  ad- 
vantage of  legal  assistance,  yet  the  case,  when  it  is  brought 
before  the  Grand  Jtury,  is,  with  respect  to  him,  still  harder, 
because  there  the  evidence  is  given  in  his  absence ;  he  can 
have  no  witness  or  person  attending  on  his  behalf  to  avert 
the  finding  of  the  bill  of  indictment  by  the  Grand  Jury, 
which  is  to  be  the  foundation  of  his  subsequent  trial.  There 
he  is  absolutely  defenceless,  and  has  no  opportunity  whatever 
of  being  heard  by  counsel  or  attorney,  lliere  is  no  autho* 
rity  which  says  that  the  party  against  whom  the  charge  is 
made  has  the  right  which  is  now  claimed.  I  believe  this  is 
the  first  instance  in  which  th^  right  was  ever  claimed,  and 
when   we  look  back  to  the  statute  of  Phil.  4  -AT'^  uuder 
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1623.  which  the  magistrate  now  acts,  and  considering  how  the  law 
^"^N^  stood  at  that  period  of  time,  at  least  as  iar  as  respects  tlie 
^^  witnesses  adduced  on  the»part  of  the  prisoner,  it  cannot  be 
CouRiDGB.  supposed,  that  at  that  period  the  party  had  a  right  to  have 
an  attorney  present  attending  on  his  behalf  to  examine  the 
witnesses.  But  it  may  be  considered,  that  that  is  not  a  fair 
mode  of  putting  the  question,  because  at  that  Ume,  however 
beneficial  it  m^ht  have  been  to  the  party  to  have  some  per* 
son  present  to  cross  examine  the  witnesses  for  the  prosecu- 
tion, and  adduce  evidence  on  his  own  behalf,  still  the  right 
did  not  then  exist.  Therefore  I  shall  not  found  my  opinion 
upon  the  circumstance,  that  at  the  period  when  the  statute 
of  PhiL  4r  M.  passed,  the  party  had  no  right  to  have 
witnesses  examined  on  his  behalf.  I  put  the  case  on  the 
broad  ground,  that  it  is  entirely  in  the  discretion  of  the  ma- 
gistrates whether  they  will  or  will  not  admit  any  person  be- 
sides the  witnesses  for  the  prosecution  and  the  person 
charged,  and  it  being  matter  of  discretion  in  him,  the  person 
against  whom  the  charge  is  made  is  not  entitled  to  claim  as 
matter  of  right,  to  have  an  attorney  present. 

HoLKOTD,  J. — I  am  of  the  same  opinion.  I  think 
the  right  claimed  in  the  present  case,  namely,  for  an  attor- 
ney of  this  Court  to  act  upon  the  retainer  of  a  person 
charged  with  felony  before  magistrates — not  only  to  give 
his  advice  to  the  party  charged,  but  to  examine  the  wit- 
nesses adduced  on  his  behalf,  and  also  to  cross  examine  the 
witnesses  for  the  prosecution,  cannot  be  legally  supported. 
1  mean,  it  cannot  be  supported  as  a  matter  of  abstract  posi- 
tive right.  The  magistrate,  in  the  discharge  of  his  oflTice' 
appears  to  me  not  to  be  acting  as  a  Judge  in  a  Court  of  Jus- 
tice. His  authority  is  to  inquire,  and  he  is  necessarily  in- 
vested by  law  with  power  for  that  purpose,  and  the  law  pre- 
sumes prim&  facie  that  the  magistrate,  who  is  appointed,  is 
properly  qualified  for  the  administration  of  the  law.  It  is 
to  be  presumed  prima  facie  that  the  magistrates  will  do  their 
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duty  Authfuliy  and  honestly,  and  if  they  do  not,  they  are  put* 
nishable.  The  law  intrusts  the  magistrates  with  and  confers 
upon  them,  the  power  of  investigating  and  of  inquiring 
whether  there  be  sufficient  ground  to  commit  the  party  ao- 
cused,  so  that  there  shall  be  further  inquiry  mto  the  charge 
made  against  him.  The  law  gives  the  power  to  him  to  do 
that,  and  not  to  any  other  person,  whom  the  prisoner  charged, 
thinks  fit  to  bring  witli  him  for  the  purpose  of  examining  the 
witnesses.  I  apprehend  the  claim  which  is  at  present  made, 
goes  to  the  extent  that  the  prisoner  who  is  charged,  might 
have  any  person  whom  he  supposed  skilled  in  the  law  to  act 
for  him  ;  because,  though  the  person  claiming  on  this  record, 
is  claiming  as  an  attorney  of  this  Court,  yet  the  proper  pro- 
vince of  an  attorney  does  not  go  to  the  examination  of  wit- 
nesses, nor  to  an  interference  in  the  investigation  of  the  charge 
Itself.  Tlie  province  of  an  attorney,  is  no  more  than  to  be 
put  in  the  place  of  the  principal ;  that  is,  to  act  for  him  in 
the  suit  in  which  his  principal  is  engaged.  By  the  common 
law  the  party  was  not  entitled  to  appear  by  attorney,  unless 
his  personal  attendance  was  dispensed  with  under  the  special 
circumstances  of  the  case,  and  ,then  it  was  by  writ  out  of 
Chancery.  Formerly  attornies  were  never  admitted  to  ap- 
pear for  the  party  himself  in  the  first  instance,  and  whenever 
the  defendant  or  the  plaintiff  could  appear  in  person,  he  was 
not  at  liberty  to  appear  to  or  bring  an  action  by  attorney. 
Lord  Coke  {a)  lays  this  down  broadly,  and  he  mentions  a 
case  where  an  appeal  of  mayhem  was  brought,  in  which 
the  plaintiff  appeared  by  attorney,  and  declared  against  the 
defendant,  '^  who  prayed  that  the  plaintiff  might  be  remanded, 
for  that  he  could  not  appear  by  attorney,  and  if  the  plaintiff 
appeared  not,  that  he  might  be  nonsuited ;  against  which  the 
counsel  of  the  plaintiff  objected,  that  the  plaintiff  in  appeal 
of  mayhem  might  appear  by  attorney,  for  that  it  might  be, 
that  he  was  so  wounded  as  he  could  not  appear,  and  for 
authority  cited  0.1  Hen,  7,;   to  which  answer  was  made  by 

(a)  2  Inst  c.  8.  p.  313* 
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1822.         ^^  counsel  for  the  defendant^  and  resolved  by  the  whole 

^*^%^^^       Courts  that  the  plaintiff  could  not  appear  by  attorney ;  for 

^^^  the  defendant  may  denmnd  oyer  of  the  mainiy   &c.  which 

CoLBRiDOB.     ahall  be  peremptory  to  him«  being  ar  trial  of  the  mayhem, 

which  is  a  trial  which  the  law  giveth  him."  I  mention  this 
merely  for  (he  purpose  of  shewing,  that  the  fact  of  the  plain- 
tiff being  an  attorney,  considered  with  reference  to  the  pro* 
vince  and  duties  of  an  attorney,  makes  no  difference  in  this 
case,  so  as  to  narrow  the  claim  of  the  party,  if  he  be  entitled 
to  have  any  person  present  assisting  him  in  his  examination. 
The  business  of  the  attorney  is  only  to  appear  for  a  party, 
and  act  for  him  in  his  absence,  and  he  is  put  exactly  in  the 
place  of  his  client ;  but  that  is  not  so  upon  an  inquiry  where 
the  principal  is  necessarily  present,  and  in  such  a  case  the 
attorney  has  no  right  to  interfere  in  the  administration  of 
justice ;  which  in  that  case  is  committed  to  the  magistrate 
only.  It  is  no  more  his  duty  as  an  attorney  to  do  that,  than 
it  is  tlie  duty  of  any  other  who  may  be  supposed  to  be  skilled 
in  the  law.  Neither  is  there  any  authority  to  be  found  in  the 
law,  nor  is  it  agreeable  to  the  practice,  as  received  or  under- 
stood, that  persons  who  are  charged  with  a  crime  have  a 
right  to  legal  advice  and  assistance,  when  the  duty  is  thrown 
upon  die  magistrate  of  inquiring  whether  there  is  sufficient  in 
the  case,  on  tlie  oath  of  the  witnesses,  to  justify  him  in  saying 
that  tliere  shall  be  a  further  inquiry  into  the  charge.  This 
is  the  duty  of  the  magistrates,  and  no  one  attending  on  behalf 
of  the  prisoner,  has  a  right  to  interfere  with  that  duty.  It  is 
very  convenient  and  very  advisable  on  many  occasions  when 
doubts  arise,  that  the  magistrate  should  have  the  assistance  of 
a- person  skilled  in  the  law,  to  give  him  information,  if  it  is 
required,  and  whenever  such  occasions  arise,  the  magistrate,  in 
the  anxious  discharge  of  his  duty,  will  require  such  assistance 
in  the  first  instance,  lest  any  mistake  should  be  made  disad- 
vantageous to  the  party  accused.  But  that  does  not  go  to 
establish  that  the  party  has  a  right  to  have  any  person  brought 
forward  to  assbt  the  magistrate  in  the  execution  of  his  duty. 
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It  18  entirely  a   matter  in  the  magistrate's  discretion ;  for 
when  a  sufficient  ground  is  established  upon  evidence  to  jus- 
tify the  commitment^   the  magistrate  sends  the  matter  for         ^^ 
further  inquiry.     I  think  the  prisoner  who  is  charged  has  no   Colbridob. 
ground  as  a  matter  of  right  to  insist  that  any  person  shall 
attend  on  his  behalf  during  the  inquiry. 

Best,  J. — I  also  am  of  the  same  opinion.     In  this  parti- 
cular case   the  party  is  brought  before  the  Justices  on  a 
charge  of  felony,  and  the  Justices  very  properly  institute  an 
inquiry  whether' there  are  sufficient  grounds  to  commit  him 
for  trial.     It  is  asked,  in  this  case,  whether  the  party  is  not 
at  least  entitled  to  counsel  and  advice  during  his  examina* 
tion  i  I  should  be  sorry  to  pronounce  that  in  no  case  should 
the  party  have  the  benefit  of  counsel ;  but  it  is  much  better 
that  there  should  be  some  hardship  suffered  in  the  individual 
case,   than   that   the  public   should  sustain  great  detriment 
by  the  recognition  of  this  as   a  general  right ;  for  I  have 
no  doubt  that  if  the  right  here  contended  for  is  conceded, 
the  public  will  sustain  considerable  prejudice.     It  is  not  left 
to  the  discretion  of  the  magistrates  whether  they  will  or  will 
not  admit  the  attorney  into  their  room.     The  plaintiff  says 
he  has  a  right  to  be  present  at  the  examination  of  the  pri- 
soner.    He  has  no  such  right  by  any  law  with  which  1  am  ac- 
quainted, nor  can  he  be  present  at  any  private  examination ; 
for  if  the  attorney  has  a  right  to  be  present,  there  will  be  an 
end  to  the  utility  of  such  examinations.     It  must  occur  to 
every   body  at    all    acquainted  with    the   administration   of 
justice,  that  private  examinations  are  often  necessary  to  the 
ends  of  justice.     Suppose   the  case  which   has   been  just 
put  by  the  defendant  s  counsel  in  argument,  where  one  of  a 
gang  of  poachers  is  taken  up;  if  the  attorney  is  to  be  pre- 
sent at  the  examination  of  that  individual,  he  may  convey 
such  information  to  the  other  parties  as  will  prevent  their 
apprehension.     Again,  suppose  the  case  of  stolen  goodsy 
which  are  concealed,  may  not  the  attorney^  if  he  is  allowed 
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to  be  present  at  the  examiDationy  communicate  information 
by  which  those  goods  may  be  removed,  and  thereby  destroy 
9.  the  evidence  which  the  finding  of  them  in  the  place  of  con- 

CohMBiDQE.  cealment,  would  afford,  in  order  to  make  out  ihe  case  against 
the  prisoner  ?  It  is  said  by  the  plaintiff's  counsel,  that  as 
the  prisoner  himself  must  be  present  at  the  examination,  be 
might  make  his  communication  afterwards  to  his  attorney, 
and  thereby  effect  the  same  object  as  well  as  if  the  attorney 
himself  were  present.  But  the  magistrate,  if  he  thinks  proper, 
may  take  care  that  no  such  communication  shall  take  place ; 
he  may  cut  off  any  intercourse  with  the  prisoner  which  is 
likely  to  interrupt  the  investigation  of  truth  and  prevent  the 
detection  of  crime.  I  think  that  arguments  of  convenience 
or  inconvenience,  have  little  to  do  with  the  present  question* 
We  must  decide  according  to  the  law  as  we  find  it.  If  the 
law,  as  it  stands,  is  productive  of  inconvenience,  it  is  not  for 
us  to  correct  it ;  it  is  for  the  legislature  to  give  us  a  new 
rule;  we  are  only  to  inquire  what  the  law  is  at  present.  It 
is  insisted  that  the  inquiry  before  the  Justices  is  a  judicial 
inquiry.  If  it  is,  undoubtedly  it  is  open  to  all  parties,  and 
all  persons  have  a  right  to  be  present,  and  if  properly  au- 
thorized may  do  what  ihey  think  proper  in  order  to  assist  the 
magistrates  in  forming  their  judgment.  But  there  is  no 
authority  whatever  upon  which  it  is  possible  to  argue  that 
this  is  a  judicial  inquiry.  It  is  nothing  like  a  judicial  in- 
quiry, and  it  will  not  be  found  upon  an  examination  of  the 
law,  that  the  magistrate  is  finally  to  decide  upon  the  guilt  or 
innocence  of  the  party  accused  ;  but  that  he  is  merely  to 
ascertain  whether  there  is  sufficient  ground  to  deprive  him  of 
his  liberty ;  whether  he  is  to  be  committed  for  trial  or  dis- 
charged altogether.  With  the  passage  referred  to  in  Dal- 
ton*s  Justice  I  do  not  agree,  and  I  am  warranted  in  saying, 
that  that  cannot  be  law  by  the  observation  quoted  from 
2  Hawkins*  P.  C.  c.  15.  p.  140.;  because,  according  to  that 
passage,  the  magistrate  has  ft  right  and  ought  to  discharge  the 
prisoner,  if  it  manifestly  appears  that  no  crime  wias  com- 
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ImUed,  or  that  the  cause  for  which  alone  the  party  was  sus*  \Q2%. 
pected  was  totally  groundless.  But  iu  order  to  ascertain 
whether  there  is  any  ground  for  the  charge,  the  Justices  must 
enter  into  an  eianiination  of  the  witnesses  on  both  sides*  CoubRiDaa. 
The  meaning  of  that  is  this ;  if  he  finds  that  the  evidence, 
on  the  part  of  the  prosecution,  establishes  nothing  like  a 
prima  facie  case,  then  it  is  his  duty  to  discharge  the  prisoner. 
That  book  supplies  us  with  very  little  information  as  to  what 
was  the  practice  in  the  examination  by  Justices  before  the 
statute  of  1  Si  ^  P.SfM.  The  only  passage  that  I  can 
find  upon  this  subject  is  in  Dalton,  c.  l65.  p.  381,  and 
I  think  this  must  be  taken  to.  be  the  law.  He  says,  ''  it 
seemeth  just  and  right  that  the  Justices  of  Peace,  who  take 
information  against  a  felon  or  person  suspected  of  felony 
should  take  and  certify,  as  well  such  information,  proof,  and 
evidence,  as  goeth  to  the  acquittal  or  clearing  of  the  prisoner, 
as  such  as  makes  against  the  prisoner ;  for  such  information, 
evidence,  or  proof  taken,  and  the  certifying  thereof,  by  the 
Justice  of  Peace,  is  only  to  inform  the  King,  and  his  Justices 
of  gaol  delivery,  of  the  truth  of  the  matter/'  It  is  not  to 
be  taken  therefore,  that  he  is  to  decide  upon  the  matter  ju- 
dicially, but  he  is  to  take  the  informations  whether  they  go  to 
the  acquittal  or  conviction  of  the  prisoner,  and  to  transmit 
them  to  the  Justices  of  gaol  delivery,  in  order  that  they  may 
decide  upon  the  matter ;  and  that  law  is  confirmed  by  the 
statute  of  I  ii  2  P.  Sf  M.  For  what  purpose  was  that 
statute  passed  ?  It  was  not  passed  to  give  the  Justices  or 
Coroners  authority  judicially  to  decide  upon  the  cases  brought 
before  them,  but  for  the  purpose  of  correcting  those  abuses 
which  had  grown  out  of  the  previous  statute,  1  Ric.  3.  re* 
ferred  to  in  the  argument.  By  that  statute,  the  magistrates 
were  authorized  to  discharge  the  prisoner  upon  bail.  The 
magistrates,  it  seems,  abused  the  authority  which  that  statute 
gave  them,  and  had  discharged  persons  upon  bail  who  ought 
not  to  have  been  discharged ;  and  therefore  the  stat.  3  Hen.  7* 
c.  3*  vras  passed  to  restrain  the  authority  of  the  magistrates. 

TOI..  II.  1 
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1822.       Bjthe  first  mentioned  statute  erery  iiiagistrate  was  allowed 
^■^^^"^^       to  discharge  persons  at  his  discretion,  to  be  on  bail  where 
^^  Aey  were  only  suspected  of  felony,  whereby  nrany  offenders 

CoLBsiD«B.  iijid  esdiped  justice ;  and  by  the  second,  farther  provisions 
were  made  for  restraining  die  abuses  which  had  grown  up ; 
but  it  being  fonnd  that  the  statute  Hen,  7*  had  not  that  effect, 
die  1  8c  2  P.  ^  JIf .  was  passed ;  not  to  give  any  judicial 
authority  to  the  Justices  to  inquire  into,  and  determine  the 
cases  brought  before  them^  but  to  prevent  the  abuses  which 
had  existed  under  the  preceding  statutes.  By  1  &  £  P* 
If  M.  the  Justices,  before  they  admit  the  party  to  bail,  shall 
take  the  examination  of  the  prisoner  and  the  information  of 
diose  who  bring  him,  of  the  fact  and  circumstances  of  the 
felony,  and  the  same  or  as  much  as  shall  be  material  to  prove 
die  felqny,  shall  be  put  in  writing  before  they  make  bailment* 
Why  are  they  to  take  the  examinatton  i  Why,  in  order  that 
it  may  be  seen  whether  diey  have  abused  there  authority,--^ 
whether  they  ought  to  have  bailed  the  party ;  and  for  this 
purpose  the  examinations  are  to  be  transmitted  to  the  assises; 
tittd  it  being  found  convenient  that  the  Justices  should  have 
authority  to  take  the  examinations  in  all  cases,  the  statute 
8  &  3  P.  ^  M.  c.  10.  was  passed,  which  did  that  which 
the  statute  1  8c  2  P.  ^  M .  did  not  do,  namely,  direct  the 
examination  to  be  taken  in  cases  of  suspicion  of  felony  only  ; 
to  remedy  which  it  was  enacted,  that  the  examinations  should 
be  taken  in  both  cases  and  transmitted  to  the  assizes.  That 
shews  most  clearly,  that  the  object  of  these  statutes,  was  not 
to  give  the  Justices  judicial  power  to  decide  upon  the  sub* 
ject,  but  to  enable  the  Judge  at  the  assizes  to  see  whether 
the  Justices  had  exercised  proper  authority  in  admitting  die 
)>arty  to  bail.  That  was  the  utmost  extent  of  the  view  of 
the  legislature  in^  passing  the  first  mentioned  act ;  but  that 
act  not  having  gone  far  enough,  the  second  was  passed,  so  as 
to  make  it  imperative  upon  the  Justices  to  take  the  examina* 
tions  in  all  cases  whether  the  party  was  specifically  charged 
with  or  only  suspected  of  felony,  and  transmit  the  saaoe  to 
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4be  assizes  for  tbe  iafonnatian  of  the  Judges ;  but  neilber  of        lan. 

those  statutes  opade  the  examination  a  judicial  inquiry.    I       i»^^/mt^ 

iafce  it  to  be  perfectly  dear,'  therefore,  that  neither  by  tbe         ^^^ 

comtanfn  law,  uor  under  these  statutes,  does  any  such  right   CouaiMv* 

•jiisi,  which  is  now  claimed.    If  there;  be  nothiog  in  the 

coininoo  law  or  tbe  statute  law,  to  support  it,  then  tbe  pleas 

whicb  tbe  defendants  have  pleaded  are  an  answer  to  this  a&- 

lion.    But  it  appears  to  me,  that  there  is  nothing  in  principle 

to  mpport  such  a  right.    I  know  not  what  business  tbis 

person  has  to  coom  before  the  Justices  to  eross-eiamine  the 

wtnesses  for  the  prosecution,  and  to  off^r  opposing  testimoajr 

•a  behalf  of  the  prisoner.    I  am  of  opinion  that  be  had  u^ 

aptbority  to  do  that,  because  it  is  clear,  that  previous  to  die 

statute  1  Jnae^  at.  2.  c.  9.,  to  whiob  reference  has  bemi 

jiumK  the  exaniination  of  opposing  testiaumy  for  tbe  po- 

eoner,  eould  not  have  been  received  upon  oath  even  upon  iho 

li;ial^  and  it  would  Imm  been  a  moat  jextraordiaary  thing,  that 

Jibe  magistrates  should  receive  opposing  4estioiony  on  oadi, 

.  iwhen  the  same  witnesses  whom  he  bad  examioeil  upon  oatb, 
CQfdd  not  have  been  so  examined  when  the  prisoner  was  put 
upon  his  trial*    I  am  aware  that  they  might  have  been  «»• 
amioed  without  oath,  but  information  given  not  upon  oath, 
would  not  be  any  evidence  on  the  part  of  the  crown,  though 
it  wae  taken  before  the  Justices,  and  such  evidence  would 
avail  the  prisoner  nothing  upon  his  trial,  because  the  Justices 
iu«  only  bound  to  take  so  much  of  the  evidence  on  oath  as 
is  necessary  to  prove  tbe  felony.    It  is  said^ou  the  authority 
of  Lord  Coke,  that  opposing  witnesses  might  be  examined 
on  oath  previous  to  the  statute  1  Anne,  c.  9.    I  respect  the 
Ittithority  of  Lord  Coke  as  much  as  any  man,  but  his  autbo- 
xity  stands  unsupported  by  any  case.     It  is  opposed  by  the 
general  practice  previous  to  the  statute  of  Jnne,  and  bis 
opinion  is  opposed  by  several  other  statutes,  but  particularly 
by  31  Eliz.  c.  4.  against  the  embezzling  of  armour,  and  also 
by  the  statute  of  liL2P.lf  M.     It  appears  to  me  that  these 
statutes  abundantly  weigh  down  the  authority  of  Lord  Coke. 

I  2 


Cox 


18d2.  I  cannot  help  observing,  that  though  I  do  not  agree  in  the 
law  as  laid  down  by  Dalton,  with  respect  to  the  duty  of  a 
Justice  of  the  Peace  m  committing  a  man  for  trial,  though 
.€«LEBioaB.  he  is  satisfied  of  his  innocence,  yet  it  i*  fit  for  the  Court  to 
consider  the  state  of  the  law  at  the  time  Dalton  wrote. 
Since  his  time.  Courts  of  Justice  have  been  in  the  habit  of 
construing  the  criminal  law  of  the  country,  as  favourably  as 
possible  to  the  liberty  of  the  subject  j  bat  I  have  no  doubt 
that  DaltorCs  was  the  law  at  that  time.  Improvements  how- 
ever, have  been  made  in  this  most  important  branch  of  the 
law^  and  advantages  have  been  given  to  the  subjects  of  the 
coutntry  which  they  had  never  before  enjoyed.  Amongst 
others  is  the  great  advantages  arising  from  the  statute  1  Arme, 
c.  9v  which  gives  the  prisoner  the  benefit  of  having  his 
-tritnesses  examined  on  oath  upon  his  trial ;  and  the  inestim- 
-able  advantage  of  the  statute  of  William,  which  allows  the 
party  to  make  a  full  defence  in  cases  of  misdemeanour. 
For  these  reasons  I  am  clearly  of  opinion  that  the  claim 
«  ,which  the  plaintiff  attempts  to  make  is  not  made  out,  and 

tfiat  the  defendants  are  entided  to  judgment.  This  point 
has  indeed  been  already  decided  by  Rex  v.  Borron.  My 
liord  Chief  Justice  in  giving  the  judgment  of  the  Court  in 
tfiat  case,  (which  was  well  considered  by  every  one  of  the 
Judges)  decides  this  very  question.  I  admit  nndoubtedly, 
that  the  decision  of  that  case,  turned  upon  another  ground, 
but  still  it  must  be  considered  as  an  authority  solemnly  de- 
cided. At  the  same  time  I  do  not  feel  myself  so  bound  by 
that  case,  as  not  to  reconsider  it  if  it  should  ever  become 
necessary ;  but,  independendy  of  that  case,  I  am  clearly  of 
opinion  that  this  right  is  not  made  out,  and  I  come  to  this 
conclusion,  without  reference  to  the  judgment  in  the  case 
to  which  I  have  alluded. 

Judgment  for  the  defendants. 


• 
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FowLE,  Executor  of  Woodman,  v.  Welch.  S^l 


Nw,  15. 

VyOVENANT  by  the  executor  of  a  covenantee,  against  I»  •  declare 

....    -         .     _       .      — ,,       .     ,  tioo  on  an  in- 

a  covenantor  of  an  indemnity  bond.     1  ne  declaration  set  demnity  bond, 

out  the  deed,  bearing  date   12th  September,  1812,  which  {^^^Jj'^J^p 
recited,  that  by  an  indenture  of  release,  dated  28tb  Sep-  *R?«"?"^5*f 
temher^  1811,  executed  with  a  lease  for  one  year  preceding  &c.  and  also 
that  date,  one  Thomas  Baketvell  White  Parsons,  in  consi*  ^^^  frog,  ^,^1* 
deration  of  2800/.  did  grant  and  release  to  one  Aaron  Bland-  *f^^^  ■)]  «•- 
ford,  certain  lands,  to  hold  to  him,  his  heirg  and  assigns  claim,  nd  tff 
for  ever,  to  certain  uses  \ — that  one  Henry  Parsons  was  Merer,  both  i% 
^eised  pf  the  fee-simple  and  inheritance  of  the  said  lands,  ^ichlihonl?' 
and  on  the  19th  Jtilu,  179,3,  by  will  devised  them  to  his  jr  might  be 

.  .  l>*d,  made, 

nephew,  John  White  Parsons,  for  life,,  with  remainder  tP  commenced,  or 
his  great  nephew,  Henry  White  Parsons,  in  fee ; — that  John  any  person  or 
White  Parsons  conceiving  himself  entitled  to  the  landa  in  fn^^any  rig^, 
fee,  sold  part   of  then),  isind   the  other  part,  mentioned  to  title,  or  de.* 
have  been  jso)d  to  Aaron  Blandford,  he  mortgaged  to  onp  or  upon  the* 
Ann  Welch  for  700/.,  to  secure  which  sum  with  interest  he  J^  ^  hetr  at 
deposited  in  her  hands  an  assignment,  by  way  of  mortgage,  ^^  ^^h^    'r 
pf  the  title  deeds  of  the  lands,  and  afterwards,  by  will,  de»  and  from  aU 
vised  the  lauds  to  his  second  son,  the  said  Thomas  BakeweU  ^d  expences ' 
White  Parsons,  m  fee;— that  since  the'death  of  JpAn  Whit^  ^tc^sh^ukl 
Parsons,  the  saicji  Henry  White  Parsons,  a?  heir  at  law  pf  wstain  or  be 

•  1    rr  -n  '   '  .        ■-      .  '         '     P"^  tO,  for  Or 

the  said  Henry  Fqr^ns,  comnienped  ac^ipn^  of  ejectment  by  reason  or 
for  the  recovery  of  that  part  pf  the  lands  splcj  by  his  father,  ^^fons^snits 
and  recovered  the  same,  but  that  no  action  had  been  com-  c**'™*»  *"^  ^®* 

.  »  mands,  or 

otherwise  how- 
soever ;"  to  which  the  breaches  assigned  were,  first,  that  on,  &c.  A.  W,  P.  '*  made 
claim,  and  demand  and  claimed  to  have  s^  right  and  title  of,  into,  and  upon  the  said 
closes,  &c.  and  entered  into  and  npon  the  same,  and  cut  down  grass,  and  felled  trees 
there  growing,  and  converted  them  to  his  own  u»e ;"  and,  second,  that  he  '<  caused  and 
procured,  and  suffered  and  permitted,  one  H.  B.,  who  then  held  and  enjoyed  the  said 
closes,  to  attorn  to  him,  and  to  withhold  the  payment  of  the  rents,  issnes,  and  profits  ;" 
and,  third,  that  '*  certain  title  deeds  jrelating  to  the  said  closes,  6ic,  vr^re  kept,  detained, 
and  withholden  by  one  A,  W,^  at  the  instance  and  through  the  means;  and  by  and  through 

Se  claim  ap^  demand  of  T.  B,  W,  f^.**  ^fc—Held,  after  defendant  |b^  pleaded  over,  that 
cse  breaches  were  well  assigned  on  the  covenanf  declared  npon. 
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1II2S.  menced  against  the  said  Ann  Welch^  for  the  recovery  of  the 
title  deeds  of  the  land  purchased  by  Aaron  Blandford ;  that 
on  the  9,\stJune,  18K),  Henry  White  Parsons,  by  inden- 

WsLCH.  ^m-e  Qf  igjigg  jijjj  release,  conveyed  the  fee-simple  of  the 
lands  to  Thomas  Bakewell  White  Parsons  \ — that  Jarom 
Blandford  had  previously  borrowed  of  W.  Woodman  (the 
plaintiff's  testator)  2000/.  to  secure  which  he  had  by  an  in- 
denture of  release  (the  same  in  the  commencement  of  the 
recital),  granted  the  lands  to  him,  W.  Woodman,  to  hold, 
subject  to  a  proviso  for  redemption,  whereby  Aaron  Bland- 
Jhrd  and  the  defendant  agreed,  that  until  the  said  2000/.  was 
repaid,  they  **  would  save  harmless  and  keep  indemnified  the 
said  FT.  Woodman,  his  heirs,  &c.  and  also  the  said  closes, 
hereditaments,  and  premises,  of,  from,  and  against  all  actions, 
suits,  claims,  and  demands  whatsoever,  both  in  law  and 
equity,  which  should  or  might  be  had,  made,  commenced, 
or  prosecuted  by  any  person  or  persons  claiming  any  right, 
title,  or  demand,  in,  to,  or  upon  the  said  closes,  8lc.  as  heir 
at  law  of  the  said  Henry  Parsons,  deceased,  or  John  White 
Parsons,  Henry  White  Parsons,  Thomas  Bakewell  White 
Parsons,  or  any  other  descendant  of  the  said  Henry  Par- 
sons— of  and  from  all  costs,  charges,  and  expences  which 
die  said  W.  Woodman,  &c.  should  sustain  or  be  put  to  for 
or  by  reason  or  means  of  such  actions,  suits,  claims,  and 
demands,  or  otherwise  howsoever.**  The  declaration  then 
averred  the  non-payment  of  the  2000/.  and  assigned  as 
breaches,  first,  that  on  the  \Sih  September,  1815,  Henry 
White  Parsons  '*  made  a  claim  and  demand,  and  claimed 
to  have  a  right  and  title  of  and  in,  to  and  upon,  the  said 
closes,  &c.  entered  into  and  upon  the  same,  and  cut  down 
grass,  and  felled  trees  there  growing,  and  converted  them  to 
his  own  use ;''  second,  that  he  "  caused  and  procured,  and 
suffered  and  permitted  one  H.  B,,  who  then  held  and  enjoyed 
the  said  closes,  &c.  of  the  yearly  value  of  100/.  to  attorn  to 
him,  and  to  withhold  the  pfyment  of  the  rents,  issues,  and 
profits,*'  &c.  from  the  testator  in  his  life,  and  from  the  plain- 


<^' 


a'*' 


liff  sioce  his  decease^  for  the  »ptce  of  five  years; — and  that 
'*  certain  indentures  of  lease  and  release,  and  other  deedsj 
papers,  aod  writuigs,  being  the  tit|jB  deeds  of  and  relating  9. 

IQ  the  siud  closes,  Jlc.  were  kept,  detained,  aiul  withholdea  ^■'^'^ 
hy  one  Ann  fVdck,  al  the  instance  and  through  the  meansp 
mad  by  mi  through  the  claim  and  demand  of  the  said 
Tiomoi  Bakewell  WhUe  Panons,  in  the  said  deed  men- 
lion^.''  Plean;  first,  non  est  factum;  and  second,  that, 
neither  a|  the  ti^e  of  mtking  the  deed,  nor  at  any  time 
9iace,  had  Hemry  White  Parwm  any  lawful  right,  title, 
claim,  or  demand  whatsoever,  of,  in,  to,  or  out  of  the  said 
closes*  &c«  concluding  with  a  verification*  Replication  to 
the  first  plea,  a  similiter,  and  to  the  second,  a  special  de* 
munrer,  assigning  the  following  causes  of  demurrer ; — that 
the  said  plea  does  not  suflkiently  state  either  in  terms  or  in 
f ubttance,  that  the  covenant  to  which  it  purports  to  be  an 
answer  has  been  performed,  but  tenders  in  that  respect  a 
collateral  issue ;— ^at  the  said  plea  passes  over  the  several 
matters  assigned  in  the  first  breach  of  the  declaration,  aixl 
lenders  thereto  an  immaterial  issue;  that  the  said  plea 
attempts  to  refer  matter  of  law  to  a  Jury,  its  import  and 
,etttci  being,  that  the  covenant  in  the  deed  ought  to  bear  a 
fimited  construction  as  attempted  to  be  put  upon  it  in  the 
aaid  plea; — that  the  said  plea  attempts  to  put  in  issue  two 
ceveral  matters,  namely,  whether  the  party  named  therein 
had  any  claim  upon  the  premises,  and,  secondly,  whether 
his  claim  was  lawful ; — and  that  the  said  plea  concludes  with 
a  verification,  whereas^  if  the  matter  contained  therein  were 
pleadable,  it  should  have  concluded  to  the  country.  Joinder 
in  demurrer. 

Liiiledali,  m  support  of  the  demurrer.  These  pleas  are 
clearly  insufficient.  It  is  no  answer  to  this  declaration  to 
•ay  that  Henrj/  WhUe  Parsons  had  no  lawful  right  to  the 
estate,  nor  does  that  circumstance  at  all  affect  the  case. 
The  covenant  b  to  save  harmless  from  all  '^  claims  in  law  or 
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equity/'  that  is,  not  all  **  lawful  or  equitable*'  claims  only, 
but  all  claims  such  as  might  from  their  nature  be  attempted 
to  be  inforced  in  a  court  of  law  or  equity.  But  it  is  object- 
ed, that  the  acts  set  out  in  the  breaches  are  not  *^  claims  in 
law  or  equity,"  because  they  are  tortious  acts.  The  first 
may  perhaps  be  called  a  trespass,  but  an  act  of  trespass 
may  be  a  claim  in  law,  and  an  entry  upon'  land  may,  from 
the  necessity  of  the  case,  beccmie  a  mode  of  legal  redress. 
Then,  as  regards  the  attornment  of  the  tenant,  if  Parsons 
bad  brought  an  action  against  the  tenant  for  not  attorning, 
that  would  clearly  hate  been  a  claim  in  law,  and  by  persuade 
iBg  him  to  attorn  instead,  he  in  effect  only  took  a  more  simple 
mode  of  making  for  himself  the  same  claim  as  the  suit  at  law 
would  have  made  for  him.  Then,  as  to  the  detention  of 
the  title  deeds,  there  can  scarcely  be  a  more  explicit  method 
of  claimii^  title ;  but  argument  on  that  point  is  unnecessary, 
because  an  action  waa  the  result  of  that  claim,  which  in 
itself  proves  it  to  have  been  a  claim  ^*  in  law."  Then  the 
general  principle  is  clearly  in  favour  of  the  plaintiff,  for  it 
has  always  been  held,  that  covenants  such  as  this  should  be 
extended  to  the  utmost  for  the  protection  of  the  covenantee, 
and  that  where  a  bond,  is  special  against  the  acts  of  a  par« 
ticular  person,  the  obligor  is  bound  to  protect  the  obligee 
against  the,wrong£ul  acts  of  that  person.  He  cited  Wilson 
V.  Maples  (a),  Southgale  v.  Chaplin  (6),  Perry  v.  Edwards  (c). 
JJoyd  v.  Jenkins  (d),\  and  Nash  v.  Palmer  (e). 

Tliis  last-mentioned  x:ase .  the  Court  had  in  the  outset  of 
the  argument  suggested  to  be  decisive  of  the  question. 

R.  Baily,  contra. — ^This  declaration  is  manifestly  bad, 
because  the  breaches  do  not  assign  any  claim  or  demand 
'Vin  law  or  equity  ;"  which  words  being  found  in  the  deed, 

is)  Cro.  Eliz.  21  J.  Hob.  35,  and         (c)  1  Stra.  400. 
Vaugli.  187.  (rf)  1  T.  R.  671. 

(h)  1  Com.  Rep.  230.  («)  5  M.  &  S.  374. 
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ought  slso  to  be  found  in  the  declaration  founded  upon,  and 
setting  out  that  deed.  The  cases  cited  in  support  of  a  dif- 
ierent  argument  ou  the  other  side,  «are  all  materially  distin- 
guishaUe  from  this  ;  for  in  them  the  covenants  are  one  and 
ail  of  diem  to  indemnify  against  attZj  not  against  c/oiiiu ; 
and  although  it  is  perhaps  too  late  now  tp  argue  against  the 
principle  laid  down  in  the  case  of  NieuA  v.  Palmer,  stilK 
giving  tHoMt  principle  its  fullest  operation,  it  does  not  control 
the  present  case,  because  the  breaMbes  here  are,  that  claimt 
have  been  made,  whereas  in  that:  case  they  were  that  acts 
had  been  done,  in  disturbance  of  the  covenantee.  The  wocd 
<<  claims"  does  not  stand  alone  in  the  deed ;  the  worAi 
''  actions"  and  **  suits''  accompany  it;  noscitur  a  sociis,  the 
context  explains  its  meaning,  which  clearly  was  made  by  ao 
action  or  suit,  in  law  or  in  equity.  The  intention  of  tllo 
parties  must  be  considered,  and  it  is  quite  clear  that  the 
defendant  at  least,  intended  only  to  indemnify  against  lawful 
claims.  The  circumstances  of  the  case  are  so  peculiar,  that 
it  is  an  vttn  tO;  look  for  any  case  precisely  in  poitat  as  a  dire^ 
tion  for  the  decision  of  the  Court,  but  arguing  upon  genend 
ponuples  of  law,  .and  the  fair  acceptation  of  terms,  tfte 
judgment  of  the  Court  must  be  for  die  defendant. 

Abbott,  C.  J. — ^Upon  the  authority  of  the  case  of  Ndsh 
V.  Palmer  (a)f  which  has  been  referred  to,  and  which  is  only 
in  confirmation  of  the  older  case  of, If ilson  v.  Maples  (b), 
and  perhaps  of  some  others,  it  is  clear' that  this  covenant. is 
not  in  its  import 'confined  to  lawful  suits,  that  is,  suit^  or 
claims  brotight  by  a' person  having  a  right  'either  in  law  oir 
equity,  but  extends  also  to  those  which  may  be  without  right. 
That  being  so,  the.  next  question  is,  whether  sufficient  ap- 
pears upon  the  face  of  this  declamtion  (the  defendant  having 
pleaded  over,  and .  not  demurred)  to  shew  that  the  claims 
wliich  are  made  by  Henry  White  Parsons^  are  **  claims  and 
^cn^ands  in  law  or  in  equity."  I  think  it  is  impossible  to 
(<t)  5  M.  it  S.  374.  (h)  Cro.  £Us.  SIS. 
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ins.  ny  that  the  words  '^  claims  and  demands,''  which  are  found 
in  diis  covenant,  can  be  taken  to  be  synonomous  to  "  nuU 
in  kw  or  in  equity/'  and  if  so,  we  must  give  effect  to  the 

Wbu;h.  words  "  claims  and  demands,"  according  to  their  ordinary 
signification.  Those  words,  I  think,  must  be  understood  to 
snean,  something  more  than  actions  or  suits.  They  are 
words  which  are  extremely  well  known  and  understood  io 
this  Court,  are  in  constant  use  in  covenants,  and  are  always 
understood  to  mean  something  more  than  actions  or  suits. 
Then,  is  there  enough  in  this  case  to  shew  that  there  was 
nuy  claim  in  law  i  Now,  the  first  breach  alleges,  not  merely 
diat  Henry  White  Panons^  ''  made  claim  and  demand,  and 
•daimed  to  have  a  right  and  title  of  and  in,  to  and  upon,  the 
said  closes,**  wfaicb  a  mere  trespasser  or  wrong  doer  might 
do ;  but  it  also  allies,  that  he  **  entered  into  and  upon  the 
same,  and  cut  down  grass,  and  feUed  trees  there  growing, 
and  converted  them  to  his  own  use."  Entry  is  one  legal 
mode  of  redress,  properly  belonging  to  the  person  who  has 
title,  and  if  he  enters  and  obtains  possession,  may  he  not  4o 
so  without  having  recourse  to  a  Court  of  law  i  Of  that  I 
think  there  can  be  no  doubt  whatever.  The  second  and 
diird  breaches,  I  confess,  admit  of  more  doubt,  but  I  think 
they  are  well  assigned,  there  being  no  special  demurrer. 
The  second  breach  states,  ''  that  the  said  Henry  Whiie  Par- 
sons,  caused  and  procured,  and  suffered  and  permitted  one 
If.  JB.  who  then  held  and  enjoyed  the  said  closes,  to  attorn 
to  him,  and  to  withhold  the  payments  of  the  rents,  issues, 
and  profits  from  the  testator  in  his  life-time,  and  from  the 
plaintiff  since  the  testator's  decease."  Now,  that  is  one 
mode  of  enforcing  title  to  die  estate,  and  of  insisting  upon 
the  right  of  possession.  Surely  the  man  who,  by  his  repre- 
sentations to  a  tenant,  of  his  own  ti^e  to  an  estate,  induces 
the  tenant  to  treat  him  as  his  landlord,  does  an  act  which 
amounts  to  a  claim  in  law  to  the  estate  itsdf.  I  am  clearly 
of  opinion,  that  this  act  also  amounts  to  a  claim  in  law. 
The  third  and  last  breach  is,  '^  that  Ann  Wekh  kept  and 
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detidned  the  title  deedi  at  the  intttnce  and  through  the  IMt. 
means  of  T.  B.  fV.  Parsom/*  in  the '  deed  mentioned. 
Though  that  is  an  act  done  by  her^^sti]!  it  is  an  act  done  by 
the  procurement  of  T.  B.  W.  Pmrwnn^  and  it  is  the  same  as  W»u;m. 
if  it  waa  done  by  himself.  Widihokiing  the  tide  deeds  of 
an  estate,  is,  in  its  nature,  one  of  the  strongest  acts  whiok 
can^be  resorted  to  for  the  purpose  of  asserting  title.  AH 
these  acts  are  in  their  nature  claims  and  demands  at  law^ 
and  although  these  breaches  might  be  more  perfectly  a»> 
signed,  yet  as  they  are  not  demurred  to  specially,  and  as 
the  defendant  has  pleaded  over^  I  an\  of  c^inion,  regard 
being  bad  to  the  whole  of  this  record,  that  the  plaintiff  is 
entitled  to  judgment.  I  Aink  this  case  is  to  be  decided  by 
the  principle  laid  down  in  NiosA  v.  Palmer^  namely,  that 
where  a  particular  mdividual  is  named  in  the  bond,  the  co- 
irenantor  is  presumed  to  know  who  he  is,  and  is  therefoae 
•expected  to  save  harmless  from  any  act  of  Us,  whether 
founded  in  lawful  title  or  not.  Upon  the  gieunds  I  hare 
•Med,  I  think  judgment  must  be  given  for'the  plaintiff. 

Bay  LEY,  J. — I  am  of  the  same  opimon.  This  being  a 
covenant  in  which  John  fVhke  Panams  is  specially  named, 
the  defendant's  counsel  I  apprehend  concedes  that  the  words 
^  claims  and  demands''  would  apply  to  his  daim,  whether 
jightfiul  or  wrongful,  provided  *'all  actions*  suits,  claims, 
«nd  demands  whatsoever,  both  in  law  and  equity,"  extend 
-to  the  claims  in  question ;  but  it  is  contended^  that  those 
words  do  not  extend  to  such  claims  as  are  alk^ged  in  the 
breaches  in  question.  Now  it  is  to  be  observed,  that. all 
covenants  are  to  be  taken  in  the  strongest  sense  against  the 
covenantor.  Hie  Court  certainly  is  bound,  if  possible,  to 
come  at  th^  meaning  of  the  parties ;  but  the  rule  is,  where 
there  is  any  doubt  in  that  respect,  to  construe  the  language 
of  the  covenant  most  strongly  against  the  covenantor.  Here 
the  party  covenants  against  all  actions,  suits,  claims,  and 
demands  whatsoever,  both  in  law  and  equity..    The  first 
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18S2.        breach  asBigiied  is,  that  Henry  fVhite  Parsom  made  claim 
^"^^^^'^^      jund  title  to  the  estate,  and  also   entered   upon   it,  and  did 
v.'^'       certain  acts  for  the  purpose  of  asserting  his  right.     He  cou- 
.Wklcs.       pies  his  claim  of  title  with  acts  in  assertion  of  his  claim. 
I  think  the  Court  is  fully  at  liberty  to  consider,  in  the  ab- 
aence  of  any  special  demurrer,   that  this   breach  is  well 
assigned,  inasmuch  as  the  claim  made  amounts  to  a  claim  in 
law.    The  breach  is  not  merely  that  Henry  White  Parsons 
claimed  to  have  right  and  title,  but  it  goes  on  further  to 
state,  that  he  entered  upon  the  premises  and  exercised  acts 
of  ownership.    Entry  is  one  of  the  legal  remedies  which 
the  party,  having  a  right,  vests  himself  widi,  and  by  exer- 
cising that  right  he  stands  in  a  better  situation  as  to  many 
of  his  remedies  than  he  did  before.    It  seems  to  me  that 
the  first  breach,  which  alleges  that  the  par.ty  had  made  claim 
and  demand,  and  entered  and  exercised  acts  of  ownership 
upon  the  estate,  is  sufficient  (though  this  be  not  done  right«- 
fuUy)  to  bring  the  case  within  the  meaning  of  this  covenant, 
as  being  a  claim  and  demand  made  in  law.    The  second 
breach,  to  which  objection  has  been  made,  does  not  speci- 
ally allege  that  that  which  was  done  was  don^  under  a  claim 
of  title;  but  it  is  alleged  that  fi^iiry  fVhite  Parsons  had 
caused  the  tenant  in  possession  to  attorn  to  him.     Why  then 
that  was  making  the  tenant  recognize  him  as  his  landlord, 
and  if  a  man  compels  or  prevails  upon  a  tenant  to  recog- 
nize him  as  his  landlord,  I  think  that  must  imply  from  the 
natiu^  of  the  thing,  that  he  claims  title  at  the  time  when 
he  requires  the  tenant  to  attorn.    When  a  man  requires  a 
tenant  to  .attorn^  to  him,  we  must  assume  that  he  is  insisting 
upon  the  attoniment  in  virtue  of  his  title  as  landlord  of  the 
premises.    The  act  of  attornment  has  this  effect,  that  it 
makes  the  possession  of  the  tenant  the  possession  in  law  of 
the  party  to  whom  he  attorns.    The  third  breach  is  rather 
larger  than  the  second,  for  it  only  states  that  the  title  deeds 
relating  to  the  closes,  were  *'  kept,  detained,  and  withholden, 
by  one  jiun  fVelcfi,  at  the  instance  and  through  the  means. 
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and   by   and  through   the  claim  and  demand  of  the  said        IStt. 

To  B.  fV.  ParsonsJ*     Still,  however,  that  is  an  act  done 

under  his  claim  and  demand,  and  tt  is  a  claim  and  demand 

by  him  to  the  possession  of  the  title  deeds  belonging  to  the      ^^^tf* 

estate.    But  although  I  think  this  breach  might  have  been 

bad  if  specially  demurred  to,  on  the  ground  that  there  was 

no  distinct  allegation  that  he  did  that  under  a  claim  alid 

demand  in  law,  yet  as  the  defendant  has  pleaded  over,  it 

aeems  to  me,  that  this  breach  is  8u£Bciently  assigned.    Oik 

these  grounds  I  am  of  opinion  that  the  breaches  are  well 

assigned^  and  that  the  demurrer  is  well  founded* 

HoLROYl>,  J.-^I  am  of  opinion  that  the  breaches 
of  this  covenant  are  well  assigned.  The  objection  made 
by  the  defendant's  counsel,  and  the  construction  which  he 
puts  upon  the  covenant,  would  extend  as  well  to  the  case  tt 
a  l^.^fMl*  that  is,  a  rightful/ entry  and  claim,  not  followed  up 
by  any  action  of  ejectment,  as  to  an  entry  under  claim  of 
right,  though  not  founded  in  right.  But  it  is  clear,  from  the 
cases  of  Wilson  v.  Maples,  and  Nash  v.  Palmer^  that  the 
present  covenant,  whatever  may  be  the  import  of  the  words, 
extends  to  any  claim  or  demand  at  law  or  equity,  whether 
rightful  or  wrongful.  It  is  insisted,  however,  that  the  words 
**  claims  and  demands  whatsoever,  both  in  law  and  equity," 
are  to  be  construed  to  mean  *^  rightful  and  lawful  claims.** 
I  think  the  covenant  is  not  so  to  be  considered.  An  entry, 
for  the  purpose  of  claiming  right  to  premises,  whether  the 
claim  can  be  supported  in  law  or  not,  is,  in  my  opinion,  m 
claim  in  law.  The  entry  under  a  claim  of  title,  is  a  remedy 
which  is  given  by  the  law,  and  if  the  party  enters  and  gets 
possession,  it  is  an  ouster,  and  drives  the  other  party  to  h^s 
action.  So  that  if  a  person  enters  even  by  right,  instead  of 
bringing  an  action,  that  case  would  not  be  within  this  cove- 
nant, if  it  is  to  have  the  limited  construction  which  is  now 
attempted  to  be  put  upon  it.  I  am  clearly  of  opinion, 
therefore,  that  the  entry  alleged  in  the  first  breach  is  a  claim 
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165I&'  tf  titk«  and  amoonts  to  a '' ckim  and  dematid  in  kw.**  The 
aeoMd  breach,  by  which  it  ia  wllegtd  that  the  party  proeured 
die  tenant  to  attorn  to  Uni»  implies  a  elaia  of  right ;  and  I 

VBLC&      ^y^  '^  ^  ^^1  j^^Q^  under  a  claim  of  right,  which  amounts 

to  a  claim  at  law.  Then  aa  to  the  third  bfeacbi  I  likewise 
dunk,  that  is  well  asagned,  there  bihig  no  lernnmertoits 
but  I  am  incUned  to  think,  that  it  wonM  be  good  in  either 
case.  I  certmnly  can  oonoeive  no  instance  of  any  peiami 
being  entitled  to  dw  title  deedsi  except  in  respect  of  his  right 
and  title  to  die  estate  itself.  They  are  always  daimed  as 
appendages  to  dw  land,  and  necessarily  import  a  dlttm  ^ 
right  to  the  land.  It  has  always  been  considered)  that  a 
claim  to  title  deeds,  is  a  daim  and  demand  in  kw  to  the 
eatate  itsdfw^  I  therefore  dunk,  thift  die  third  bneneh  is  w«H 
nss^pied,  and  censaqoendy,  dw  plaintiff  is  entitled  to-  j«<%- 
(a). 

JadgttMflitfor  the  pksndff^ 


Fndmff      Daniel  HAt^YCT  and  Odiers,  Assignees  of  Matthew 
^^^^^  Babnakd  Hartbt  and  Anodier,  Bankrupts,  v,  Rams- 

BOTTo'lii  ttid  Others. 

Where  aa  aged  xIlSSOMPSIT  for  money  had  and  received  by  the  defen- 
banking  firm  dants,  to  the  use  of  the  plaintiffs,  as  assignees  of  Matthew 
ISSTthTtoth^of  Barnard  Harvey,  and  John  Whittle  Harvey.    At  the  trial 

JHigy,atldijpri« 

Tate  dwelling,  distant  leTenil  miles  from  the  house  of  hnsiness,  for  a  parlaership  ddht, 
and  after  the  Miertff's  officer  was  prevailed  npon  to  withdraw,  npon  a  promise  of  his  ez- 
ccnting  a  bail  bond  when  raqoiied ;  he  reyreachad  hb  ■  senrauts  Ibr  lettkig  taeh  peisuas 
into  the  boose,  atid  ordered  them  not  to  let  any  person  into  the  honse  they  did  not  know, 
stating  that  he  was  afraid  of  being  arrested  a^n ;  and  next  day  the  senrants  did  not 
open  the  door  withoot  ascertaining  from  the  windows  what  persons  reqnired  admisftanj 
and  the  oater  gate  of  the  hoose  was  kept  locked ;  and  it  farther  appearing  that  on  fha 
aist  of  May,  he  removed  from  one  apartment  of  the  boase  lo  another  to  wroid  being  asaa 
by  a  person  who  called,  whom  he  supposed  to  be  a  creditor :— Held,  that  he  committed  aa 
act  of  bankmptqy  oa  the  moniiar af  the  Slst  of  Mey,  within  the  mteniag  oi  the  wcolpte 
of  1  Joe.  1.  c.  15.  f .  X.  "  to  the  intent  or  wkerebff  bis  creditors  shall  or  maif  be  defeated  ar 
defaiyed.*'  and  wMeh  are  to  be  read  *<  ts  the  InteDt  his  credltan  dUH,  or  whereby  Car  daft 
thereby)  they  wmy  be  defeated/'  Skc. 
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before  Jbboii,  C.  J.  at  the  London  adjourned  Sittings  after        istt. 
Hilary  Term,  it  was  contended  on  the  part  of  the  pkuntiffiiy      >^V"^^ 
that  both  the  bankrupts  had  comnitted  acts  of  banloruptcy     HAarrr 
as  early  as  the  morning  of  the  21st  May^  1814.    The  Jurj,     RAwta^r* 
under  the  direction  of  the  learned  Judge,  found  a  verdict 
for  the  plaintiffs,  and  it  was  agreed  that  the  damages  should 
be  referred ;  buttm  a  motion  being  made  on  the  part  of  the 
defendants,  in  the  following  Term  for  a  new  trial,  on  the 
ground  that  Maiikem  Barnard  Harvey  had  not  committed 
an  act  of  bankruptcy,  under  the  circumstances,  the  Court 
directed  the  fcdlowing  case  to  be  made :— *• 

In  the  beginning  of  May,  1814,  and  for  some  years 
previously^  Matthew  Bmmurd  Harvey,  and  John  fV Utile 
Harvey,  carried  on  business  as  bankers,  at  Rochford  and 
Bilkrieay.  Matt/Mm  Barnard  Harvey  lived  at  Wiiham, 
which  is  miles  from  Rochford,  and  miles  fipon 

BSkrkay.  On  the  16th  May,  in  that  year,  John  fVhiitk 
Harvey  committed  mi  act  of  bankruptcy,  by  absconding 
with  a  large  sum  of  money  belonging  to  the  partnership; 
on  the  20th  of  the  same  month,  Matiliew  Barnard  Har^ 
vey,  having  heard  of  his  partner^s  absconding,  sent  for  two 
of  his  private  tradesmen  at  Witham,  and  paid  then* 
bills,  stating  to  one  of  them  that  he  was  mined,  and  did 
not  wish  any  tradesman  to  lose  any  thing  by  him.  In  the 
evening  of  the  20th  May^  Matthew  Barnard  Harvey  was 
arrested  in  his  own  house  at  Witham,  for  upwards  of  1400/. 
upon  a  writ  against  him  and  John  Whittle  Harvey,  by 
an  attorney  whose  name  was  in  the  warrant,  in  company 
with  another  person.  Matthew  Barnard  Harvey  said  it 
was  not  a  partnership  debt,  he  had  nothing  to  do  with  it, 
and  desired  the  officer  to  let  him  send  for  his  son  Daniel 
Whittle  Harvey,  who  was  a  professional  man,  and  he  pro- 
mised the  officer  that  he  should  have  access  to  him  on 
the  following  day.  After  the  departure  of  the  officer.  Mat" 
thew  Barnard  Harvey  expressed  himself  angrily  to  his  ser- 
>nirts  for  having  let  those  men  in ;  his  two  servants  assisted 
him  to  bed,  and  he  desired  them  not  to  let  any  person  into 
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the  house  they  did  not  know,  stating  that  he  was  afraid  of 
being  arrested  again,  and  that  if  he  was  ruined  himself  he 
did  not  wish  to  ruin  any  body  else,  and  did  not  wish  to  have 
any  body  bound  for  him.  In  consequence  of  this,  on  the 
next  day,  the  21st,  the  servants  did  not  open  the  door  with« 
out  ascertaining  from  the  window  what  persons  required 
admission.  The  key  of  an  outside  gate  was  delivered  by 
one  Turner,  who  used  to  work  in  the  garden^  to  one  of  the 
servants  in  the  house.  The  servants  kept  the  house  in  this 
way  until  Daniel  fVhiUle  Harvey,  the  son  and  attorney  of 
the  bankrupt,  arrived^in  the  afternoon  of  the  next  day,  Sa^ 
iurday  the  21st,  but  no  person  called  upon  the  said  Mat' 
thew  Barnard  Harvey  during  that  time.  On  that  day,  Sa^ 
turday,  after  Daniel  Whittle  Harvey  arrived,  he  went  to 
the  officer,  who  went  up  with  him  to  Matthew  Barnard 
Harvej^B  house,  and  a  bail  bond  was  given  immediately. 
One  of  the  plaintiffs  came  that  day,  and  a  Mr.  Medina 
called  about  nine  o'clock  in  the  evening,  and  rung  at  the 
bell,  and  was  let  in.  He  asked  to  see  Daniel  Whittle  Har^ 
vey.  Mr.  Daniel  Whittle  Harvey  had  directed  the  servitnty 
in  the  presence  aud  hearing  of  Mr.  Matthew  Barnard 
Harvey,  not  to  let  him  {Matthew  Barnard  Harvey)  be 
seen,  and  desired  he  might  be  got  up  stairs  immediately. 
Daniel  Whittle  Harvey  was  told  that  Medina  had  asked  for 
him,  and  he  went  tp  talk  to  Medina,  and  said  he  would 
keep  him  in  talk  Mobile  the  servant  got  their  master  (who  was 
seventy  years  old,  and  paralytic)  up  stairs.  Matthew  Bar- 
nard Harvey  yieui  up  stairs  most  part  of  the  way  by  him- 
self, which  he  had  not  done  since  his  illness ;  he  went  with- 
out his  stick ;  he  had  been  ill  two  or  three  weeks,  and  had 
never  got  well  since.  Medina's  dealing  with  the  bankrupts 
was  tliis ;  be  had  exchanged  an  acceptance  widi  the  bankrupt 
for  bis  accommodation  for  2000/.  a  few  days  before,  and 
he  went  to  inquire  about  the  acceptance.  He  inquired  for 
Daniel  Whittle  Harvey,  and  asked  what  was  become  of 
his  bill,  as  he  wished  tp  get  it  back ;  and  Daniel  Whittle 
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Harvey  knowing  the  nature  of  his  inquiries,  and  that  he 
had  no  claim  upon  his  father,  and  thinking  his  father  too 
read  J  to  communicate,  and  that  he^might  be  entrapped  by 
him,  wished  Medina  not  to  see  him.  When  Medina  was  *  w^T.^^ 
gone^  Mr.  Matthew  Barnard  Harvey  returned  down  stairs 
to  supper.  On  Sunday^  the  22d,  the  servants  left  the 
doors  open  as  usual,  understanding  that  no  arrest  could 
take  place  on  that  day.  Daniel  Whittle  Harvey  went  away 
on  that  day.  On  Monday,  the  23d  of  May,  the  doors 
were  kept  fast  all  the  day ;  and  on  Tuesday,  the  24thy  Mai- 
ikem  Barnard  Harvey  left  his  house  at  fVitham,  and  w*ent 
to  Rochford,  to  the  hooae  of  John  Whittle  Harvey^  for  the 
purpose  of  paying  the  notes  of  the  house,  and  he  continued 
there,  visible  to  every  body,  and  paid  all  the  notes  tliat  ap« 
peared  until  no  more  were  brouglit  forward ;  he  then  re- 
turned to  Withain.  On  the  24th  the  defendanU- made  a 
large  advance  of  cash  to  Matthew  Barnard  Harvey.  The 
question  for  the  opinion  of  the  Court  was,  whether  Mat- 
thew Barnard  Harvey  committed  any  act  or  acts  of  biuik- 
rupicy  under  the  circumstances,  and  if  he  did.  at  what  time 
the  interest  of  the  assignees,  by  relation  to  the  act  of  bank- 
ruptcy, accrued. 

jF.  Pollock,  for  the  plaintiffs,  contended,  that  under  these 
circumstances  an  act  of  bankruptcy  had  clearly  been  com- 
mitted. There  was  no  doubt  that  on  the  Saturday  and 
Monday  the  servants  kept  the  house  secure  by  their  master's 
directions;  and  as  he  was  within  it  during  that  time,  it  would 
be  difficult  to  say  that  he  was  not  then  "  keeping  house.'* 
It  was  true  no  creditor  was  actually  delayed,  but  that  was 
not  material,  for  the  closing  the  house  upon  himself,  with 
the  intent  to  prevent  creditors  from  having  access  to  him, 
was  of  itself  an  act  of  bankruptcy,  even  though  no  cre- 
ditor in  fact  applied  for  admittance.  The  statute  1  Jac.  1. 
e.  15.  s.  2.  was  to  be  read  ^'  to  the  intent  his  creditors  lAo//, 
or  whereby  they  may,  be  defeated,"  and  left  the  question 
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Whether  they  are  defeated  as  unimportant.  Bat  in  this  case 
there  was  evidence  of  the  intent,  for  the  party  was  denied ; 
a  denial  might  be  for  honest  purposes ;  but  unless  so  ex- 
plained, it  was  cogent  evidence  of  the  intent  with  which 
the  party  denied  **  keeps  house  :*'  nor  was  diat  all,  for  here 
the  party  actually  absented  himself,  by  removing  up  stair» 
with  greater  alacrity  and  ease  than  he  had  long  done,  ex- 
pressly for  the  purpose  of  avoiding  a  person  whom  he  sup- 
posed to  be  a  creditor.  Many  more  arguments  might  be 
adduced ;  but  these  were  quite  sufficient  to  convince  the 
Court  that  Mr.  Harvey  had  began  to  keep  house,  and  other- 
wise  absented  himself,  with  intent  to  avoid  his  creditors, 
and  therefore  bad  committed  an  act  of  bankruptcy.  He 
cited  Robertson  v.  Liddell(a),  Bayly  v.  SchqfieldiJ>\  and 
Chenoweth  v.  Hay  (c). 


J.  Parke,  for  the  defendant,  insisted,  that  the  true  con- 
struction of  the  statute,  and  that  which  would  be  found  to 
be  supported  by  the  most  numerous  and  respectable  autho- 
rities, was,  that  both  an  intent  to  delay,  and  an  actual 
delay,  must  concur,  in  order  to  constitute  the  keeping  house, 
an  act  of  bankruptcy ;  and  in  the  present  case  neither  of 
these  requisites  had  been*  clearly  or  satisfactorily  proved* 
Indeed,  the  evidence  of  a  keeping  house  at  all,  was  of  a  very 
questionable  kind.  Here  was  a  gentleman,  far  advanced  in 
years,  in  an  infirm  state  of  healtli,  and  of  very  retired  habits, 
not  in  his  place  of  business,  but  at  his  country  house, 
anxious  tp  avoid  the  intrusions  of  visitors*  This  was  all  that 
it  amounted  to.  It  was  said,  on  the  other  side,  that  be 
went  from  one  floor  in  the  house  to  another  to  avoid  a 
person  whom  he  supposed  to  be  a  creditor ;  but  even  if  he 
did  so,  that  would  not  make  his  removal  ^*  an  absenting  ;** 
the  party  avoided  must  really  be  a  creditor  to  make  the  avoid- 
ance of  him  an  act  of  bankruptcy.     Dudley  v.  Faughan  {d). 


(«)  9  East,  48r. 
(&)  1  N.  Ar  S.  5M. 


(e)  1  M.  &  8.  676. 
(^  1  CaMpb.  f7i« 
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it  had  not  been  even  pretended  that  any  actual  delay  of  ally  1822. 
anditor  took  place,  and  therefore  the  only  remaining  ques- 
tion was,  whether  Mr.  Harvey^  cdhduct  was  such  as  to 
justify  the  conclusion,  that  he  had  an  intent  to  delay  his  ^^^JHf^ 
cneditors  i  There  seemed  to  be  no  evidence  to  ground  this 
conclusion;  all  that  appeared  being,  that  feeling  alarmed 
and  uneasy  about  his  own  situation,  he  was  solicitous  to 
postpone  every  interview  ^vith  visitors  of  all  kinds,  until  he 
iiad  seen  his  own  professional  adviser.  Upon  either  con- 
atruction,  therefore,  of  this  statute,  no  satisfactory  or  com- 
plete act  of  bankruptcy  had  been  proved.  He  cited  Heyler 
▼.  Hall  {a),  Jackman  v.  Nightingale  (i),  Hawkes  v.  Sari' 
t&rf(c),  Garret  v.  Moule(d),  (as  over-ruling  an  adverse  dcH 
cision  in  Dickenson  v.  Foard  (e),)  Fowler  v.  Paget  (f),  and 
Bernard  v.  Faughan  (g), 

Abbott,  C.  J.-— The  question  before  the  Court  is  so 
perfectly  free  from  doubt  and  difficulty,  that  I  confess  t 
feel  some  surprise  that  it  ever  was  suffered  to  form  the 
subject-matter  of  a  special  case  for  argument,  for  there  is 
really  nothing  to  argue  in  it.  The  words  of  the  statute  are, 
**  or  begin  to  keep  his  house,  or  othenvise  to  absent  him- 
self, to  the  intent  or  whereby  his  creditors  shall  or  may  be 
defeated  or  delayed,**  8cc.  I  think  the  true  construction  of 
this  clause  is,  that  the  keeping  the  house  fastened,  and 
suffering  no  person  to  come  in,  for  fear  a  creditor  might 
come,  is  keeping  house  with  intent  to  delay  that  creditor, 
and  that  (if  an  absenting  be  necessary,  which  perhaps  it  is) 
the  removal  from  one  room  to  another,  for  the  purpose  of 
avoiding  a  person  supposed  to  be  a  creditor,  b  an  absenting 
with  the  like  intent.  Then  what  are  the  facta  of  this  case  ? 
Mr.  Harvey  is  arrested;  he  tells  his  servants   that  he  is 

(a)  Palmer,  StS.  (0  Barnes,  160. 

iP)  Bui.  N.  P.  38.  (/)  7  T.  U.  509. 

(0  Cooke,  94.  {g)  9  Ibi<l'  164i. 
{i)  i  T,  B.  475. 
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162i.  afraid  of  being  arrested  again^  and  orders  them  to  ad 
person  whom  they  do  not  know.  The  house  in  conse 
is  kept  guarded ;  the  ley  of  the  outer  gate  is  broil 
^*iou^'  aad  when  a  person  does  obtain  admission,  Mr.  J 
precipitately  retires,  and  his  son  goes  to  keep  die 
in  talk  while  his  father  effects  his  retreat.  Hie  h 
thus  guarded  on  Saturday  in  a  new  and  unusuaL  m 
left  unguarded  and  in  its  usual  state  on  Sundty;  i 
Monday  is  guarded  again.  I  think  it  is  utterly  impc 
upon  these  facts  found,  to  doubt  that  Mr.  Itaroty  d 
arresti  and  that  he  kept  in  his  house  (it  being  locke 
removed  from  one  part  of  it  to  another  for  the  puq 
preventing  that  arrest,  and  of  avoiding  any  cre<fito 
might  call  upon  him ;  and  I  am  equally  decided  in  n 
nion,  that  in  so  doing  he  committed,  at  the  least,  i 
of  bankruptcy.  Under  all  the  circumstances  I  ihi 
interest  of  the  assignees  may  properly  be  conddci 
accruing  on  die  Saturday  morning. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaini 


^       /r  Brooks  r.  Clark. 

fhw.  16. 


it^Hhat  \jAMPBELL  moved  for  a  rule  to  s)iew  cause  vi 
and  tralVia-  ^  ^^  bond,  in  this  case,  should  not  be  given  up  to  I 
debted  to  thii  celled,  and  all  proceedings  in  the  action  set  aside,  i 

tiM  SOTO  of       grounds,  first,  that  the  affidavit  of  debt  did  not  sti 
441.  ll#.»beiii«  ® 
the  amount  of 

a  certain  inland  bill  of  exchange,  drawn  by  the  said  Wm  C.  on  this  deponent,  ani 
accepted  for  the  honoar  of  the  said  IV.  C,  payable  to  the  order  of  the  said  tV.  i 
day  now  past,  and  which  said  bill  of  exchange  was  paid  by  this  deponent,*'  diu 
■amcient  cause  of  action  to  hold  the  defendant  to  bail ;  and  heTd,  that  a  declaimt 
taiaiag  the  money  couati  only,  for  the  amoaat  of  the  bill,  was  no  variaDce  \ 
"'       ofdeM. 
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sufficient  cause  of  action;  and»  second,  that  there  ^as  a 
variance  between  that  and  the  declaration.  Theaffidairit 
of  debt  was  in  these  words,  "  that  ^illiam  Clark  is  juttly 
and  truly  indebted  to  this  deponent  in  the  sqm  of  44/.  1  U.» 
being  the  amount  of  a  certain  inland  bill  of  exchange, 
drawn  by  the  said  William  Clark  on  this  deponent,  and  by 
him  accepted  for  the  honour  of  the  said  WUliam  Clark, 
payable  to  the  order  of  the  said  WiUiam  Clark  at  a  day 
now  past)  and  which  «aid  bill  of  exchange  was  paid  by 
this  depoment."  The  declaration  was  upon  the  money  counts 
only. 

HoLftovOy  J.{a)— I  do  not  think  these  objections  pre* 
€ent  any  sufficient  ground  for  smelting  aside  the  proceedings. 
The  requisites  of  an  affidavit  of  debt  are,  that  tt  shall  be 
certain  and  explicit  aa  to  the  nature  of  the  cause  of  action, 
and,  as  it  seems  to  me,  the  defendant,  upon  reading  this 
affidavit,  could  not  have  any  reasonable  doubt  upon  that 
subject ;  nor  do  I  perceive  any  material  variance  between 
the  affidavit  and  the  declaration,  because  it  is  clear  that 
mooey  paid  on  a  bill,  under  chrcumstances  such  as  the  pr^ 
sant,  may  be  recovered  on  a  count  for  money  paid  to  the 
'defendant's  use. 

Rule  refused. 


14» 

1828. 


Brooki 
Clark« 


(a)  The  only  Judge  in  Court. 
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It  is  discrc-     Jj^jj  iggt  Trinity  Term  a  rule  was  obtainedy  calling  on  the 

tionary  with  .     ,  •^  , 

the  Coart,        plaintiff  to  shew  cause  why  certain  deeds,  whereby  an  an- 

^iii  give  relief  uuity  of  1050/.  was  granted  to  him  by  the  defendant  for  the 
Se  Annu'tv^^  life  of  the  latter,  and  the  bond  and  warrant  of  attorney  for 
Act,i7Gfo.3«  securing  the  payment  of  the  same^  and  all  other  securities 
*  Where,  af-  relative  thereto,  should  not  be  delivered  up  to  be  cancelled, 
deration  of"an  ^"^  ^'^^  ^^^  judgment  Entered  up  thereon  should  not  be 
annuity  had  vacated,  on  the  ground  that  part  of  the  consideration- money 
the  grantor,  for  the  purchase  of  the  annuity,  was  returned  to  the  plain- 
mediately  paid  ^^*  Cause  being  shewn  last  Term',  it  was  suggested  by  the 
*^^^tee  (Vho  ^"'^  ^^^^  ^^  annuity  sbotild  be  reduced  ftom  15  to  10  per 
was  in  part-  icefit.,  to  be  Computed  from  the  time  then  mentioned,  and 
attorney  with  continue  at  such  reduced  rate  for  the  rest  of  the  defendant's 
^m)^^ZmVo't  *'^^-  To  this  the  plaintiff  assented,  but  in  the  absence  of 
procuration      '^^  defendant,  the  rule  was  enlarged  until  the  present  Term, 

money,  m  pur-   .  .         .  °  . 

puance  of  an  m  ordet  to  give  him  an  opportunity  of  adopting  such  sng- 
that  purpose^'  gcstion,  if  he  thought  proper ;   but  the  defendant  having 

and  there  ap-  declined  the  proposition,  the  rule  ndw  came  on  to  be  dis- 
pearing  to  be  r     t  y 

no  fraud  or  cussed  upon  the  merits.  It  appeared  from  the  affidavit  of 
coUnsiun  :-*         ijri  i'-%t»  »• 

Held,  that  the  the  defendant,  that  in  November,  1810,  he  was  desirous  of 
not  voiTby       raising  a  sum  of  7000/.  by  way  of  annuity,  to  be  charged 

thc^thsec-      on  certain  freehold,    copyhold,    and   leasehold   estates,  of 

tion  of  the  .        . 

vtatnte,  and  ,  which  he  was  tenant  for  life,  in  possession,  in  the  county  of 

inight  impose  -Durham.  The  plaintiff,  who  is  an  attorney  of  this  Court, 
such  terms  carrying  on  business  in  co-partnership  with  two  other  attor- 
ties  as  seemed  nies,  named  James  and  John  Bellamy,  agreed  with  another 
•oD^ble*  person,  named  James  Watson,  to  purchase  of  the  defendant 

a  life  annuity  of  1050/,  in  consideration  of  the  sum  of  7000/. 
to  be  secured  on  those  estates,  in  the  proportions^  of  4000A 
to  be  paid  by  the  plaiuiiif,  and  5000/.  by  IVatson.  By  in* 
dentures  of  leasf?  and  release,  of  the  24th  and  liGth  days  of 
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November,  1810,  (reciting  the  contract  entered  into  bj  th*        18ft. 

plaintiff,  and  James  Watson^  with    the  defendant,   for  the       ''■^^v^^^ 

GiRDta* 
purchase  of  the  annuity,  the  security  for   the  payment  of        itoiik 

which  was  to  be  taken  in  the  name  of  the  plaintiff  only,  and  41I411, 
reciting  also  an  agreement,  that  defendant  should  pay  all 
the  ejpences  attending  the  procuring  of  the  money,  and  the 
preparation  of  the  securities),  the  defendant,  in  consideration 
of  the  sum  of  7000/.  paid  to  him  by  the  plaintiff,  granted  to 
the  plaintiff  the  annuity  in  question  in  trust  for  himself  and 
James  Watson,  secured  upon  the  defendant's  estates,  llif 
plaintiff  and  his  partners,  Messrs.  James  and  John  Bellamy 
were  tlie  only  attornies  engaged  in  transacting  the  busineif 
of  the  annuity  with  the  defendant,  and  in  preparing  tht 
aecurities  for  the  same ;  and  ^  such  attoniies  acted  as  well 
foe  the  plaintiff  as  for  the  defendant  in  the  transaction. 
T^  parties  met  on  the  26th  of  November,  1810,  when  th% 
plaintiff  paid  to  the  defendant  7000/*  the  consideration- 
money  of  the  ^nuity,  upon  which  the  defendant;  immediately 
returned  to  the  pl^ntiff  out  of  the  7000/.  the  sum  of  2^51, 
^kig  the  amount  of  the  bill  of  the  plaintiff  and  his  partners, 
charged  to  the  defendant,  relative  to  the  procuring  of  the 
money,  and  the  preparation  of  the  securities  for  the  annuity. 
In  the  bill  was  the  following  item  of  charge,  viz.  "  Fee  oa 
negociating  the  annuity,  and  for  many  letters  to  you  and 
^Ir.  Corfield,  and  attendances  on  Mr.  Watson  thereon,  at 
lOf.  per  cent.— S5/. :  O5.  \0d,"'  The  affidavit  of  the  plaintiff 
stated,  that  the  defendant  had  expressly  agreed  to  pay  all 
the  charges  relating  to  the  negociation  of  the  annuity ;  that ' 
^  the  time  of  such  agreement,  the  defendant  knew  that  thf 
plamtiff  was  then  a  practicing  attorney  and  solicitor ;  that 
previous  to  the  preparation  of  the  securities  for  the  annuity^ 
defendant  wrote  to  plaintiff  as  follows  : — ''  I  have  no  ob- 
jection to  your  drawing  the  deeds,  and  it  will  not  be  neces* 
•ary  for  any  solicitor  on  my  part,  as  having  belonged  to  the 
profession,  I  have  always  taken  that  upon  myself.  The 
expance  of  an  annuity  redeemable  it  of  course  paid  by  di# 
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grantor ;"  that  the  negociation  for  die  annoity  was  carried  on, 
and  the  several  securities  for  the  same  were  prepared,  per* 
fected,  and  memorialized  by  plaintiff  as  a  solicitor  in  part* 
nership  with  James  and  John  Bellamy,  in  the  regular  course 
of  business ;  that  the  deed  of  the  26th  of  November,  1810' 
recited  the  agreement  by  which  the  defendant  bound  himself 
to  pay  all  the  expences  attending  the  procuration  of  the  an- 
nuity, and  the  preparation  of  the  securities  for  the  same  ; 
that  the  full  consideration-money  was  paid  to  the  defendant, 
and  that  no  part  of  it  was  held  or  retained  from  him  ;  that 
after  the  money  was  paid,  and  the  securities  executed,  the 
fiefendant  paid  to  the  plaintiff  the  bill  of  charges  of  him 
and  his  partners  relating  to  his  annuity,  but  deponent  could 
not  now  say  whether  the  same  was  actually  paid  out  of  the 
consideration-money,  or  out  of  other  monies  of  the  defend* 
ant.  The  affidavit  then  went  on  to  detail  negociationt  which 
had  afterwards  taken  place  between  the  plaintiff  and  the 
defendant,  for  the  reduction  or  redemption  of  this  annuity, 
and  other  annuities  granted  by  the  defendant  to  other  persons 
by  transferring  them  to  other  securities,  and  that  until  within 
the  last  twelve  months  no  objection  whatever  was  taken  by 
the  defendant  to  the  validity  of  this  transaction ;  that  the 
purchase  of  tlie  annuity  in  question  was  a  fair  and  bona  fide 
transaction,  and  without  any  fraud  or  collusion  on  the  part 
of  Jamei  Watson,  or  the  plaintiff;  that  the  bill  of  charges, 
amounting  to  2S5L  was  made  out  by  plaintiff  in  the  names 
of  his  partners  and  himself,  and  was  justly  due  to  them  as 
partners ;  that  the  sum  of  235L  was  paid  by  the  plaintiff*  to 
tlic  ac4^unt  of  the  partnership,  and  that  no  part  thereof 
was  retained  by  liiui  otherwise  than  as  one  of  tlie  partners ; 
and  that  the  defendant  did  not  at  the  time  of  tlie  delivery  or 
payment  of  tlie  bill,  or  at  any  other  time  since,  make  any 
objection  thereto,  or  to  any  of  the  charges  therein  contained. 
The  objection  to  the  annuity  was,  that  inasmuch  as  part  of 
the  consideration  had  been  thus  returned  to  the  plaintiff  by 
df^feudaut,  it  was  absolutely  void  by  17  Geo.  3.  c.  26.  s,  4^ 
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Scarlett  and  Campbell  shewed  cause  against  the  rule,  and 
contended^  that  this  was  not  such  a  retainer  of  the  con* 
sideration-money  as  was  contemplated  by  the  legislature. 
To  support  the  objection  taken  in  this  case,  it  must  be  dis- 
tinctly shewn  that  fraud  and  collusion  existed.  This  is  the 
construction  to  be  put  upon  17  Geo.  3.  c.26.  s.  24,  as  well 
as  upon  the  later  statute  53  Geo.  S.  c.  141 .  s.  6.  The  words 
^^  pretence,"  used  in  the  first-mentioned  statute,  and  "  prac- 
tices'' in  the  latter,  clearly  mean  such  pretences  and  practices 
as  are  of  a  fraudulent  nature,  and  where  the  money  retain- 
ed is  kept  back  for  a  dishonest  purpose.  Nothing  of  that 
kind  can  be  imputed  in  this  case.  On  the  contrary,  all  fraud 
is  negatived  by  the  plaintiflF's  affidavit,  and  it  distinctly  ap- 
pears in  both  affidavits  that  the  bill  of  charges  was  paid  in 
pursuance  of  an  express  agreement ;  and  it  does  not  even 
appear  that  the  money  was  retained  for  the  plaintiff's  own 
adfontage*  Upon  this  part  of  the  case  Ex  parte  Macheif^ 
zie  (a),  and  Coare  v.  Gibldt  (&),  are  authorities.  But  even 
supposing  the  retainer  of  so  small  a  sum  of  money  was 
illegal,  still  it  is  not  imperative  on  the  Court  to  vacate  the 
deeds  absolutely,  because  they  clearly  have  a  discretion  upon 
the  subject,  as  appears  by  the  case  otCaok  v.  Totter  (c). 
In  the  cases  of  Berry  v.Bentley(d),  Poole  v.  Cabanes(e), 
Drake  v.  Rogers{f),  and  Barber  v.  Gamson(g\  the  Court 
exercised  a  discretion  by  only  setting  aside  the  annuity  upon 
certain  terms.  In  the  present  case  the  whole  of  the  transac- 
tion was  perfectly  fair ;  the  money  was  paid  in  pursuance  of 
an  ugrecment  by  the  defendant,  who  was  himself  a  member 
of  the  profession,  and  therefore  a  competent  judge  of  his 
own  interests ;  the  annuity  has  been  paid  for  several  years 
without  objection,  and  it  is  not  until  a  lapse  of  twelve  years 
that  this  objection  is  suggested,  and  therefore,  under  such 
circnmstances,  it  is  an  objection  which  is  entitled  to  no 
favour. 


(n)  4  Taunt.  323. 
(A)  4  East,  H.S. 
(c)  1  Taunt.  372. 
(c/;  6  T.  R.  &J0. 


{e)  8  T.  R.  528. 

{/)'£  Brod.  dc  Bing.  19.    5.  C.  4  B« 
Moore,  40?. 
(fr)  1  Barn.  A:  AUI.  201. 
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1822«  Mdrryai  and  Abraham,  contii»  relied  upon  the  esp#eM 

^^^^>^'^^  words  of  the  statute,  and  contended  thai  this  was  an  ait* 
•Toxn  tempt  to  evade  the  wholesome  proviskm  of  a  kw  made  for 
AixAv  ^^  protection  of  needy  persons,  who  mif^t  otherwise,  from 
necessity,  be  compelled  to  accede  to  any  terns,  howertr 
unreasonable,  which  the  grantee  of  an  annuity  might  think 
proper  to  impose.  By  statute  17  Geo.  S.  c  26.  s.  4.  it  is 
enacted,  that  if  any  part  of  the  consideratbtt  money  be 
returned  to  the  person  advancing  it,  &c. ;  or  if  any  part  of 
the  consideration  be  retained  on  any  pretence^  the  grantor  of 
the  annuity  may  apply  to  the  Court  to  stay  proceedings  on 
the  judgment  or  action,  and  the  Court  may  order  the  deed,. 
&c.  to  be  cancelled.  Now  these  words  are  very  general, 
and  clearly  include  the  present  case.  The  words  "  retained 
on  any  pretend*  exclude  the  consideration,  whether  the  mo* 
live  of  the  retainer  be  fair  or  otherwise ;  and  it  seems,  that 
if  the  money  be  in  fact  retained  oi|t  of  the  purchase  money, 
the  smallness  of  the  amount  is  no  answer  to  the  objection. 
Here  there  is  a  sum  of  35L  expressly  retained  for  pnn 
curation  money.  The  plaintiff  is  himself  the  grantee 
of  the  araiuity,  and  though  tlie  bill  is  made  out  in 
his  own  name,  and  the  names  of  his  partners,  that  makes 
no  difference,  because  he  participates  with  them  in  the 
amount  of  the  money  so  retained.  If  .this  be  not  a  retainer 
within  the  meaning  of  the  statute ;  there  is  no  saying  where 
the  line  is  to  be  drawn »  because  upon  the  same  principle  the 
whole  consideration  might  be  retained  without  any  objection 
whatever.  Unless  full  effect  is  given  to  the  words  of  tha 
statute,  the  intention  of  the  legislature  must  be  frustrated. 
In  the  case  of  Broomhead  v.  Eyre  (a),  the  annuity  was  set 
aside,  on  the  ground  that  part  of  the  consideration  for  tha 
annuity  had  been  paid  back  to  tlie  grantee  for  the  procure* 
tion.  The  only  difference  between  that  case  and  the  pre* 
sent  is,  that  in  this  it  was  paid  back  to  the  partnership  of 
BfUamyy  Girdlestonc,  and  Bellamy,  of  which  firm  the  plain-* 

C«)  5  T.  R.  box, 
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tiff  was  a  member.  But  still  the  principle  is  the  same, 
because  the  plaintiff,  who  is  tlie  grantee,  participated  in  the 
charge  for  procuration.  The  case  gf  Hard  v.  Girdltitone  (a), 
does  not  affect  this  argument,  because  there  the  charge  for 
procuration  had  been  inadvertently  made,  and  had  been  paid 
by  mistake  ;  but  here  the  charge  is  deliberately  made,  and 
expressly  paid  out  of  the  consideration-money.  Unless, 
therefore  the  Court  is  prepared  to  say  that  the  words  of  the 
statute  are  not  to  receive  their  full  effect^  the  annuity  ought 
to  be  set  aside. 
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Abbott,  C.J. — Admitting  the  feet  to  be  clearly  esta- 
blished, that  the  sum  of  35/.  was  retained  out  of  the  con* 
sideration,  as  a  charge  for  the  procuration  of  this  annuity, 
the  question  then  comes  to  this,  whether,  (regard  being  had 
to  the  language  of  the  statute),  it  is  imperative  on  tlie  Court, 
nbsolutely  to  vacate  the  annuity,  or  whether  they  may  not 
order  that  to  be  done,  which  appears  to  be  right  and  just 
b^ween  the  parties.     I  am  of  opinion,  that  it  is  not  impe- 
rative upon  us  to  vacate  the  annuity  altogether,  but,  that  w^ 
may  impose  si^ch  terms  upon  the  parties,  as  the  justice  of 
the  case  seems  to  require.     In  the  case  of  Cook  v.  Tozccr  (6), 
which  came  before  the  Court  of  Common  PleaSj  upon  the 
construction  of  the  4th  section  of  17  Geo,  3.  c.  26.  the 
language  used  by  two  of  the  learned  Judges,  warrants  us  ia 
putting  this  construction  qpon  the  statute,  lliere  Mansfield, 
C.  J.  says,  "  the  4th  section  of  the  act  gives  refief,  if  any  of 
^fae  bills,  with  the  privity  and  consent  of  the  person  drawipg 
them,  shall  not  be  paid  when  due,  or  shall  be  cancelled  with- 
put  being  paid ;  or  if  the  consideration,  or  any  part  of  it,  is 
paid  in  goods,  or  if  any  part  of  the  consideration  is  retained 
under  pretence  of  answering  the  future  payments  of  the 
annuity,  or  any  other  pretence.     The  rest  of  these  expe- 
dients are  every  one,  a  manifest  fraud  upop  the  grantor :  but 
the  non-payment  of  the  bills  may  happen   either  without 

(«)  1  Mdish.  107.  5.  U.  6  T|uiit.  8.  (^)  1  Taunt.  37$. 
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fraud  or  with  fraud.    The  statute  proceeds  to  enact,  that  if 
upon  application,  it  shall  appear  to  die  Courts  that  such 
practices  have  been  used,  the  Court  maj  order  the  securities 
to  be  cancelled.    It  is  difficult  not  to  suppose,  that  the  le* 
gislature,  in  using  this  expression,  had  in  view  sometfaiiig 
fraudulent,  and  that  die  law  was  meant  to  punish  somttthiag 
dishonest  and  base.*    It  ought  to  be  observed  in  diis  case, 
that  the  statute  itself  does  not  make  it  imperative  On  the 
Court  to  vacate  the  securities,  for  it  only  says,  tfiatibe  Court 
may  order  the  deeds,  8lc.  to  be  cancelled  ;  and  upon  this 
point,  CA^TinAre,  J.  makes  these  observations :-—'' A  distinc- 
tion is  to  be  remarked  in  the  language  used  in  the  act.     The 
expression  in  the  three  preceding  sections  is,  that  the  insttti^ 
ment  shall  be  wholly  null  and  void ;  the  fourth  only  saydr, 
that  it  shall  and  may  be  lawful  for  the  Court  to  cancel  the 
deeds ;  which  is  of  a'  very  different  import.     Where  those 
words  have  been  construed  to  be  imperative,  they  fatve  beta 
so  held  from  the  nature  of  the  case :  it  is  in  this  case  dis- 
cretionary widi  the  Court,  whether  they  will  entertnn  the 
application."    Since  that,  there  have  been  four  cases,  m 
which  the  Court  has  exercised  a  discretion,  by  only  setting 
aside  the  annuity  upon  certain  terms,  namely,  the  cases  of 
Berry  v.  Bentley^  Pooh  v.  Cabanes^  Drake  v.  Bjogert^  and 
Barber  v.  Gamson.     The  last  mentioned  case  vras  deter- 
mined by  two  of  the  learned  Judges  of  this  Court  only;  my 
Brother  Best  and  myself,  being  absent  when  it  was  argued. 
The  question  there  arose  upon  the  55  Geo.  d.  c.  141.  s.  6. 
an  act  of  parliament,  framed  in  terms  nearly  similar  to  that 
upon  which  this  point  arises.     I  entirely  concur  in  the  opi- 
nion expressed  by  the  two  le&med  Judges  who  decided  that 
case.      I  think  the  Court  has  a  discretion  in  cases  of  this 
kind ;  and   it  would  be  a  monstrous  thing  to  say  that  the 
Court  had  not.    Adverting  to  the  several  instances  mentioned 
in  this  act  of  parliament,  a  power  is  given   to  the  Court  to 
order  the  securities  to  be  vacated  ;    but  I  can  hardly  suppose 
tliat  the  legislature  intended  that  in  any  one  of  these  in- 
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tttances  it  should  be  impenitivc  on  the  Court  to  yacate  the 
annuity^  and  declare  the  deeds  absolutely  voidi  upon  motion, 
without  any  regard  whatever  to  the  special  circumstances  of 
the  case.  I  think  it  is  impossible  to  suppose  that  the  legis- 
lature meant  to  make  it  imperative  on  the  Court  to  vacate  the 
•ODiiity  deeds  on  a  summary  application,  without  adverting 
to  the  facts  and  circumstances  of  the  case.  1  entirely  concor 
io  the  opinion  ei  pressed  by  my  Brotlier  Bayley  and  my 
Brother  Holroyd,  in  Barber  v.  Gamson,  in  this  construction 
to  be  put  upon  the  statute.  Here  is  a  most  critical  objec- 
tion taken^  and  we  are  called  upon  to  sustain  it,  and  therdby 
vacate  an  annuity  now  of  twelve  years  standing,  merely  be- 
cause, at  the  time  it  was  purchased,  351.  was  paid  out  of  the 
consideration,  as  a  charge  for  procuration.  Considering 
who  the  parties  were,  an  attorney  in  partnership  on  the  one 
side,  and  a  gentleman  at  the  bar  on  the  other,  we  think  k 
would  be  too  severe  a  penalty,  to  declare  this  annuity  null 
and  void,  merely  because  so  small  a  sum  was  charged  and 
paid  out  of  the  consideration,  as  the  price  of  procuring  the 
annui^.  We  are  more  especially  led  to  this  conclusiooy 
from  the  circumstance  that  the  plaintiffh  ad  offered  to  give 
up  in  the  outset,  a  considerable  portion  of  the  annuity. 
Under  all  the  circumstances  of  this  case,  we  think  this  rule 
ought  to  be  discharged  on  these  terms,  namely,  that  the  an- 
nuity shall  Jiie  reduced  to  700/.  to  be  computed  from  the 
month  of  May,  1818. 
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The  rest  of  the  Court  concurred. 


Rule  discharged  accordingly. 


Same  v.  Same. 


X  HIS  was  a  similar  application  to  set  aside  another  an- 
nuity for  300/.  granted  to  the  plaintiff  for  the  life  of  the 
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1822.  defendant,  on  the  ground,  that  a  sum  of  10/.  had  been  rc- 

^'^^^^'^^  tained  out   of  the   consideration,  as   procuration  money. 

•TONS*  This  rule  was  also  discharged,  on  the  terms  of  the  annuity 

'    AiIIm  being  reduced  to  9001.  to  be  computed  from  May,  1818. 

Rule  discharged. 


M<md«9,  WooLLEYi  Executrix  V.  Clark  and  Others. 

No9. 18. 


Where  a  vcr-    J[  HIS  was  an  action  of  trover,  for  certain  articles  of  stock 

diet  was  foaod  . 

for  the  plaintiff  m  trade,  tools,  and  implements,  the  property  of  plaintiff's 
for°£e  da-''     testator  in  his  life-time,  which  the  defendants  had  wrongfully 

magen  in  the     converted  to  their  own  use.     On  Not  Guilty,  tlie  plaintiff 
declaraUon,  . 

Mubjecttothe    recovered  a  verdict  before  Abbott,  C.  J.  at  the  Middlesex 

award  of  a 

genUeman  at     sittings   after  last  Michaelmas   Term,  when  the  damages 

Se  a^rbitrator    ^^^^  referred,  by  an  order  of  nisi  prius,  to  the  arbitration  of 

declined  pro-    a  gentleman  at  the  bar.    A  rule  nisi  for  a  new  trial  had  been 

ceeding  m  the  ... 

reference  :—    obtained  in  Hilary,  which  was  argued  in  Easter  Term,  and 

plaintiff  was     ^^^  dischai^ed  (a).    The  arbitrator  declined  proceeding  in 

^°d  ^mentand    ^^  reference,  from  motives  of  personal  delicacy,  having  been 

execution         originally  consulted  by  one  of  the  parties,  and  having  an- 

forthwith,  un-  ,  ,  .  .  ,  .  i*    i  •  • 

less  the  defen-  swered  a  case  sent  to  him  upon  the  subject  of  this  action. 
torefeMhe^*^  On  a  former  day  in  this  Term,  a  rule  nisi  was  pbtained,  to 

damages  to       shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  issue 
another  arbi-  .  .  ,         , 

trator.  execution  against  Kelly,  one  of  the  defendants,  for  the  value 

of  the  goods  for  which  the  action  was  brought,  or  why  the 

arbitrator  named  in  the  order  of  nisi  prius,  should  be  at 

liberty  to  name  another  arbitrator,  or  why  another  arbitrator 

should  not  be  named  by  the  Court  i 

Archbold  now  shewed  cause,  and  contended  that  the  Court 
had  no  authority  to  grant  a  rule  in  any  of  the  terms  prayed. 

(«)  Vida  aate,  Vel.  1.  page  409. 
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The  verdict  was  taken  {or  the  damages  in  the  declaimtioil,  Ittt. 
aabject  to  the  award  of  a  gentleman  at  the  bar,  specifically 
named.  In  the  first  place  then,  the  Court  could  not  order 
execution  to  issue,  until  the  damages  had  been  ascertaine4  Clamk. 
by  the  arbitrator ;  and  the  olKcer  of  the  Court  could  not 
enter  up  the  judgment  until  the  terms  of  the  ordo*  of  nisi 
prius  had  been  complied  with ;  unless  there  was  a  perfect 
judgment,  the  Court  could  not  order  execution.  Taking  tins 
to  be  clear,  what  authority,  in  the  second  place,  had  this 
Court  to  order  the  arbitrator  chosen  at  nisi  prius,  to  name 
another  arbitrator,  or  what  power  had  they  to  sittbg  in  banc, 
to  name  another  arbitrator  i  llie  defendant,  against  whoaa 
this  application  was  made,  complained  that  his  case  had  not 
been  heard,  and  that  he  had  no  opportunity  of  calling  his 
witnesses  at  the  trial.  He,  therefore,  had  good  reason  to 
object  to  the  reference,  and  had  a  right  to  have  his  case  fully 
considered  by  another  Jury. 

Brougham,  contrd,  was  stopt  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion,  that  we  may  give  the 
plaintiff  leave  to  take  out  execution  forthwith,  or  the  de- 
fendant must  consent  to  go  before  some  other  arbitrator  to 
assess  the  damages.  This  case  has  been  decided  by  a  tri* 
bunal,  the  most  competent  to  decide  it,  namely,  the  Jury. 
Where  there  has  been  a  trial,  and  the  verdict  has  been  ii»* 
certained  by  the  Jury,  and  the  parties  agree  that  the  damages 
shall  be  settled  by  an  arbitrator,  and  if  by  any  accident  this 
is  prevented,  the  Court  has  a  right  to  look  into  the  case,  and 
see  what  the  damages  are,  and  allow  execution  to  be  taken 
out.  This  is  a  case  of  that  description,  and  therefore,  unless 
the  parties  agree  to  name  another  arbitrator,  we  will  order 

execution  to  issue. 

» 

HoLROYD,  J.  (a)— It  is  admitted,  that  a  verdict  has  beei^ 

.    («)  BmyUff  J.  was  absent.- 
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1882.  taken  in  thb  case  for  some  damages.  By  the  practice  of  the 
Court,  judgment  and  execution  follow  in  ordinary  cases  as  a 
matter  of  course.  Where  a  verdict  is  taken,  subject  to  a  re- 
ference,  and  the  plaintiff  enters  up  judgment,  and  takes  out 
execution  in  the  ordinary  course  of  practice,  then  the  appli- 
cation of  the  defendant  will  prevent  his  doing  ao,  in  order 
that  the  justice  oi  the  case  may  be  answered,  and  that  the 
plaintiff  shall  not  have  his  judgment  and  execution  for  mor^ 
than  the  arbitrator  finds  to  be  due.  But  if,  according  to  the 
practioe,  judgment  and  execution  follow  as  a  matter  of 
course,  some  ground  must  ^be  shewn  by  the  defendant,  why 
execution  should  not  bsue.  Therefore,  it  is  for  the  defen* 
dant  in  this  case,  to  make  an  application  to  the  Courts  to 
prevent  execution  goiiq;  for  more  than  the  justice  of  the 
case  will  warrant.  If  the  defendant  will  now  agree  to  refer 
the  damages  to  some  other  arbitrator,  such  an  application 
will  become  unnecessary,  and  the  rule  may  be  moulded  ac- 
cordingly. 

Best,  J.  concurred. 

Brougham  for  the  plaintiff,  and  Archbold  for  the  defeiH 
dant,  then  agreed  to  refer  the  damages  to  another  gentleman 
at  the  bar,  to  ascertain  the  amount  for  which  execniioii 
should  issue,  and  the  order  of  reference  was  made  a  rule  of 
court. 
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Ellis,  Clerk»  v.  AtKisoy^  TumMf^ 


JJECLARATION  in  covenaDt  upon  a  lease  of  the  small ,  A  rftta  u  a 
tkbes  of  certain  galtleii  grDundy  in  the  paririi  of  East  Mtnd^  the  meuiiDg  of 
S9»  m  the  ooanty  of  Surref.  Pliaa,  first,  non  est  itetuiti ;  Jncio^'j'gi^ 
iecood,  that  by  a  certain  indosure  act  for  inclosing  the  waste  .^G«»*3.c.i09» 

There  fovQ 

of  the  said  parish,  of  which  plaintiff  was  perpetual  curate,  where  dMitMe 
thscoamiisnaiiers  tberem  named  w%re  enip<mered  to  allot  r^Jlil!^j||^, 


l»  liie  curate,  in  lieu  of  all  tithes,  a  certain  P'^^V^^'^^i^^  ^  ^ '  S^^^ 
wvste  about  to  be  endoscd,  and  did  so  allot  the  mundf  tnttt^nt  fam 
wiMreby  die  tithes  and  the  rent  before  pqrabk  theraon^  neuiiiiffora 
eeased,  and  were  extinguished;  sinuliter,  to  the  first  plea;  ^|[^cLiHiidi 
asd  to  die  second,  replicatioo,  that  it  was  provided  by  thtt-v^qaiKd  that 
sHd  act,  that  the  said  allotments  so  made  to  the  said  pfattnttf  •*  ahomld  he 


^  should  be  enclosed  and  fenced  on  all  such  parts  and  sides  feme^mktSt 
as  should  not  be  directed  to  be  fenced  by  any  other  pro*  yfj.P*'?,^ 
prietor,  or  as  should  not  acyoin  to  any  inclosed  land,  or  be  aocbedhrectad 
bounded  by  any  river  or  other  mficieni  fencep  in  the  judg-  ty  anr  othar 
ment  of  the  commissioners,  free  of  expence  to  the  plaintiff,  traCMridnot' 
and  averrii^  that  the  said  allotment,  &c.  was  not  fenced  or  l!J^^^^^ 
indosed  according  to  the  said  act,  and  in  the  manner  therein  or  he  bomiM 
prescribed  in  divers  parts  thereof,  which  were  neither  di«  M^l^jSad' 
rected  to  be  fenced  by  any  other  proprietor,  nor  adjoined  any  /n^»"a«Mi  the 
inclosed  lands,  nor  were  bounded  by  a  river  or  other  sufficieni  part  of  the 
Jence  in  the  judgment  of  the  said  commissioners/'    Issue  ^as  booiJJed 
thereon.    At  the  trial  before  Jbbott,  C.  J.  at  the  Middlesex  ^tc? t-HekT 
adjourned  Sittinrti  after  last  Hilary  Term,  the  only  question  that  this  was  a 
was,  whether  ttie  allotment  to  the  plaintiff,  being  partly  feoce  within 
bounded  by  an  old  deep  ditch  or  drain  only,  was  ''bounded  the  statute. 
by  a  suflkient  fence''  within  the  meaning  of  this  indosure 
act.     It  was  proved  diat  the  commissioners  had  adjudged  it 
to  be  suflkient,  but  the  learned  Juc^e  tcdd  the  Juiy,  that  in 
his  opinion,  a  ditch  was  not  a  ^/encf  within  the  meaning  of 

VOL.  II.  L 


ElLJt 


IttI  pAsss  19  T9B  kino's  MAVeUg  ^* 

189&  the  Local  Indosure  Act,  nor  within  the  meaning  of  the  Ge-' 
neral  Inclosure  Act,  41  Geo.  3.  c.  109*  ss.  IS.  19-  24,  £5, 
&  26,  and  therefore  a  ventict  was  taken  generally  for  the 
AmmiMoa.  plaintiff,  with  liberty  to  flie  defendnit  to  inove  to  enter  a 
verdict  for  him  on  the  second  plea,  if  the  Court  should  b^ 
of  a  different  opinion. 

D.  JP.  Janes  in  Easter  Term  last  obtained  a  lule  nisi  ao* 
cordingly,  and 

Cojd^,  S.  O.  now  shewed  cause  against  tbe  rule,  and 
contended^  that  according  to  the  universal  acceptiUion  andnse 
of  the  word  *^  fence'',  it  must  mean  something  erected  upoa^ 
,  and  extending  above  the  sudkee  of  the  ground.  The  local- 
act  of  Ptoiliament  required  that  the  fence  should  be  a  good 
thriving  quiduet  hedge,  unless  the  allotment  was  bounded 
by  a  rivf  r  or  odier  sufficient  fence.  The  questioii  is,  wbe«- 
fher  a  ditch  is  a  fence  ?  It  is  perhaps  impossible  to  find  any* 
judicial  decision  upon  such  a  question  as  Ihis^  and  in  tha 
absence  of  such,  recourse  must  be  had,  for  a  proper  defini* 
tiov,  to  etymologists  of  authority.  In  Jvhtison^B  Dictiooaiyy 
under  the  word  ''  fence"  (definition  2),  are  found  these  ex^ 
pletives— ^  inclosnre^  ground,  hedge,  fortified  boimdl^iy^r 
Now  these  are  all  clesriy  erections  upon  the  surfece  of  the 
earth,  and  it  is  obvious  therefore,  that  the  learned  kxioogra- 
pher  applied  that  description  to  a  ^^  fence".  He  submitteit 
therefore,  that  the  rule  must  be  discharged. 

D.  JP.  Jones,  in  support  of  tfie  rule,  msisted,  that  th&ddt* 
nition  suggested  was  quite  irrelevant.  Indosure  of  the  land 
and  exclusion  of  intruders*  are  the  otgects  proposed  l^f  a 
fence,  and  does  not  a  ditch  elDfect  those  objects  as  well  aa 
any  hedge  or  erection,  be  it  never,  so  high  ?  A  diedonaiy  can 
hardly  be  considered  as  an  authority  in  this  case,  but  there  is 
a  respectable  autliority  the  other  way,  for  CalUs  (a),  on  bia 

4fl)  CsUii,  lit.  Ditehei,  au 
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heading  on  the  statute  W  Sewera,  expressly  calls  a  ditch  n       185^2. 
fence,  and  treats  them'  ink  synonimous  terms.    The  defen* 
^ant  therefore  on  diis  issue  is  dcffly  entitled  to  a  terdict. 


Ellis 
AiattO!r. 


A  BBOTT^  C.  J. — I  was  of  opinion  at  the  trials  that  a  ditch 
of  the  description  proved  in  this  case  to  have  existed,  wa9 
not  a  fence  within  the  meaning  of  the  (x>cal  Act,  nor  of  the 
General  Inclosure  Act.  It  appeared  to  me,  that  tlic  word 
**  fence,"  which  is  a  general  term  in  the  General  Inclosure 
Act,  imported  something  more  than  a  mere  ditch,  and  my 
opinion  appeared  to  b^  fortified  by  the  language  of  the 
25th  section,  which  declares  *'  that  it  shall  be  lawful  for 
dke  several  proprietors  of  the  allotoients,  lo  be  made  in  piuw 
smmce  of  any  soch  act,  at  any  seasonable  time  or  times,  withm 
tbe  space  of  seven  years  next  after  the  fencing  of  any  allots 
ment  or  allotments,  to  set  up  and  erect  posts  and  rails,  «r 
ePther  dead  fences,  on  the  outside  of  the  ditches  boonding 
Aeir  respective  allotments,  not  exceeding  three  feet  from 
tkKk  ditches,  for  tbe  preservation  of  tbeir  quickset  hedges; 
and  at  any  seasonable  time  or  times,  before  tbe  expiration 
of  the  said  term,  to  take  and  carry  away  tbe  materials  of 
such  ootside  fences  when  they  shall  think  proper."  Upon 
reference  to  this  section,  I  thought  that  a  mere  ditch  was 
not  snfficient ;  but  where  there  was  a  river,  I  thought  that 
might  be  deemed  a  soflkieMt  fence.  That  was  my  opinion 
at  the  trial,  and  I  confess  my  mind  is  not  free  from  doubt 
npon  the  subject  at  the  present  moment.  My  learned  Bro- 
thers, however,  are  unanimously  of  opinion,  that  a  ditch  is 
a  fence  to  satisfy  tbe  requisites  of  this  statute.  I  shall 
therefore  only  observe  further,  that  it  is  much  to  be  re- 
gretted diat  this  point  has  not  been  settled  sooner,  because 
in  the  course  of  the  last  thirty  years  soAie  hundreds  of  thou** 
sands  of  pounds  might  have  been  saved,  whieh  have  -been 
expended,  if  it  had  been  thought  sufiicient,  instead  of  Mng 
that  which  luis  been  constantly  done,  namely,  planting 
quickset  he^s,  and  putting  up  postis  and  nils  to  protect 
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the  fences  for  a  certain  number  o;  years,  merely  to  dig  a 
ditch,  and  where  tliere  was  a  pre-^iting  ditch  to  have  that 
alone,  as  part  of  the  fenc^v  •  But  the  majority  of  the  Court 
AuiifON.  being  of  opinion  that  this  is  the  construction  to  be  put  upon 
the  act,  the  verdict  must  be  entered  for  the  defendant  on 
this  isBUdr 

Rule  absolute^ 


£LU9 


Where  plaia.  JjM  EREW EITHER  moved,  ott  die  part  of  the  defendanfir 

vpon  a  pro-  ^  change  the  venue  from  London  to  Lancashire,  upon  a» 

idtfaMi  wnnt  ^^^>^r  Stating  that  tfie  declaration  contained  two  counts  p 

^  8^*^  *^  the  first  upon  a  promissory  note,  and  the  last  for  good» 

and  Md  hii '  sold  and  delivered ;  that  the  bill  of  particulars  reversed  the 

^ISuwiifba-  <Mtler  of  the  counts,  statmg  that  for  goods  sold  and  deli«» 

ivard* deliver-  yered  firs^  and  that  upon  the  promissory  note  last;  that 

ad  a  parQcn* 

br,  reveninji    the  real  cause  of  action  vras  a  sale  of  goods ;  and  that  it 

Ui  deBMBdf ,    lurose  in  LancaMre,  and  not  elsewhere.    Under  these  cip« 

teedto^mre  <^*^>'>*^<'i><^  ^  submitted  that  this  was  a  proper  motion. 

Ike  venae  to 


anaflMftvit  BittLBT,  XCn^MTbe  ease  of  Gften  ▼.  Shepherd(b)  iv 

maeof action  ^'^^^  against  this  application.  It  was  there  decided  that 
WM  ffoodi  sold  ^  Court  could  not  separate  the  eauses  of  action.    If  the 

and  delivered,  * 

arisibg  In  the  defendant's  affidavit  had  staled  tha%  the  promissory  note 
and  nofeUe^'  redly  did  not  exist,  and  that  ihe'count  npon  it  was  iilserted* 
if^ee^aie  ^^^f  ^^^  ^^  purpose  of  preventing  him  flrom  changing 
proniisM>ry  the  venue,  the  Court  perhaps  might  have  granted  this  rule  ; 
BogaMved.        but  for  all  that  appears  the  note  does  exist,  and  that  being. 

the  case,  the  Court  will  not  restrain  this  plaintiff  from  pro-* 
oeeding  in  the  venue  he  has  chosen,  on  acoount  of  anothev 
causa  of  action. 

Role  ref usedr* 

(•}  Thvoaly  Jodga  in  Covrt,  (4)  5  Taont.  bTC^ 


t 
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Babker  v.  Slater.  nwntgf, 

jtJiNDREfVS,  on  a  fonner  day,  obtained  a  rule  nia  for  A  prisoner,  ia 
bffingiDg  up  the  defendant^  a  prisoner,  charged  in  executioa  ^^  ^qh  ^  ^ 
for  debt|   to  compel  him  to  make  an  assignment  of  his  ^"^^^^  ^^^^ 
estate  and  effects  for  the  bene6t  of  his  creditors^  in  pursu-  5oo<.,  is  not 
ance  of  the  compulsive  clauses  of  the  Lord's  Act,  32  Geo»  2,  bionglit  up 
p.  28.  ss.  16  &  17>  and  the  33  Geo.  S.  c.  5.    The  applica<r  ^^^l^j^^Mm 
tion  was  made  at  the  instance  of  the  plamtiff  alone,  and  ^f  ^^t}^\ 
the  case  of  Chappell  v.AMey  (a)  was  ated  as  an  authori^  c.  5.  to  mmkit 


in  prmciple.  of  ^Mtate 

and  cfftcti^ 

Chitty  now  shewed  cause,  and  said  the  answer  to  this 
motion  was,  that  the  plaintiff's  4ebt  amounted  to  17002» 
and  upwards,  and  die  operation  of  the  compulsoiy  clauses 
of  the  Lord*s  Act  was  confined  to  the  case  of  a  prisoner 
committed  or  charged  in  execution  for  any  debt  or  damages 
not  exceeding  300/.,  besides  costs.  It  was  clear,  there- 
fore,  that  if  the  debt  or  damages  exceeded  300/.,  the  cre- 
ditor had  no  remedy  uqder  the  compulsive  clauses.  By  no 
/construction  of  this  act  would  the  Court  be  authorised  in 
exercismg  the  jurisdiction  now  sought  to  be  interposed* 
Independently  of  die  express  limitaUon  of  the  statute,  noi> 
thing  could  be  more  uqjust  in  principle,  than  to  allow  a 
creditor  to  adopt  one  remecfy  by  charging  a  prisoner  in  eze-% 
cution,  and  confine  his  body  perhaps  for  twelve  months^ 
and  then  compel  him  to  make  an  assqpiment  of  his  estates 
and  effects*  The  legislature,  by  3S  Geo.  2.  c.  dS,  had 
limited  the  jurisdiction  of  the  Court  to  cases. where  the  debt 
was  only  100/.; 'but  by  33  Geo.  3.  c  5.  it  had  been  ex* 
tended  to  300/. ;  but  it  was  evident  that  the  intention  of 
ihe  legislature  was  not  to  carry  it  any  further.    If  the  Qqurt 

(«)  Antf ,  vol*  it  S5» 


f 


Barkbr 
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ISn*        could  exercise  the  jurisdiction  to  pe  extent  urged  by  thi* 
application,  it  would  per  saltuni^iiB^jsd  the  general  Insol* 
vent  Debtors'  Act,  and  svperS^e  the  nev^essity  of  any  fur»^ 
ther  measure  respecting  insolvent  debtore. 

jlndrews,  contrA,  argued  upon  Ae  principle  kid  down 
id  Ckappell  v.  Ashley,  that  as  the  chief  object  of  the  Lord's 
Act  was  to  oblige  the  debtor  to  do  justice  to  his  creditors, 
he  might  be  brought  up  to  make  an  assignment  of  his 
property,  whatever  the  amount  of  hb  debts  m^t  be.  He 
had  understood  that  case  to  go  the  whole  length  of  sayings 
fliat  the  debtor  might  be  compelled  to  make  satisfaction  to 
his  creditors,  though  the  debt  exceeded  300/.  If,  contrary 
to  the  principle  there  laid  down,  the  Court  were  to  limit 
the  relief  to  cases  where  the  debt  was  300/.  only,  it  would, 
in  a  great  measure,  defeat  that  liberal  construction  which 
the  Court  was  always  dbposed  to  give  to  the  Lord's  Act  in 
favour  of  creditors.  It  %ras  no  answer  to  this  application, 
that  having  the  body  of  the  debtor  in  execatioB  was  a  satis- 
faction of  the  debt 

Abbott,  C.  J. — The  case  of  Ckappell  v.  AMeg  does 
not  go  to  the  extent  which  we  are  required  to  carrf  the 
Lord's  Act.  The  effect  of  that  ease  is  no  more  dian  this, 
namely,  diat  it  is  competent  for  any  one  creditor  whose 
debt  does  not  amount  to  300/.,  to  avail  himself  of  the  l6th 
and  17th  clauses  of  the  act,  and  to  compel  the  debtor  to 
assign  his  property  whatever  may  be  the  whole  amount  of 
the  debts  for  whidi  he  is  charged  in  execution.  We  camot 
carry  the  constructioii  of  the  statute  farther  than  that.  It 
must  be  limited  to  the  case  of  a  creditor  whose  debt  does 
not  exceed  300/.     Here  the  debt  is  1700/.  and  upwards. 

Baylky,  J. — I  think  this  rule  ought  to  be  discharged 
with  costs.  It  was  moved  before  me,  and  I  entei^tained  a 
very  btroug  doubt  at  the  time,  whether  I  ought  to  grant  it,  but 
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being  told  tfitt  Chapfkll  ▼.  AMejf  had  decided  the  ytt^ 
fKMBt,  I  yielded  to  dMR^PplicatJon, 

Best,  J. — ^TheCoart  would  gladly  make  thn  rale  abso- 
late  if  it  had  authority,  consideriog  tiie  poKcy  of  the  act. 

ABBOTTy  C.  J. — Upon  die  whole  we  think  the  rale  ought 
to  be  disdiarged  without  costs.  The  Court  does  not  ap« 
prore  of  a  man  living  in  prison  and  refusing  to  give  up 
his  dfects  vrfncb  might  probably  discbarge  all  his  debts. 

Rule  discharged,  without  Costs. 


tut 

ian. 
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In  the  Matter  of  Joseph  ADDia.l  ^lUfn. 

Y  an  order  of  bastardy,  made  by  two  Justices^  on  the  An  order  of 

•^        .  ^  ,  .      bastardy  not 

4th  of  jipril  last,  Joseph  Addis  was  directed  to  pay  to  the  made  nntil 
parish  officers  of  Snarestone,  in  the  county  of  Leicester,  two  aaer^Uiedeath 
several  sums  of  8t  and  17/.  10«.  the  one  for  the  costs  jf^wb^  A^* 
attending  die  lying-in  of  the  mother,  and  of  apprehending  potatiTo  fa- 

.  ...        ,1.  ,    ,         ,        -.        i_  -\  ^ther(wholiad 

and  secnnng  himself;  and  the  other  for  the  mamtenance  of  in  the  mean 
the  chUd  from  its  birth  on  the  29di  November,  1808,  to  its  ed)1s*^dt 
death  on  the  l6th  April,  1812.    In  default  of  paying  these  ^  to  pay  two 

,  .  several  soms, 

several  sums  die  Justices  immediately  committed  him  to  one  for  the 
die  oounty  gaol  **  until  those  sums  should  be  duly  paid,  or  matntenuice, 
■ntil  he  should  be  otherwise  deUvered  by  due  course  of  law.**  J"^^,?*®  ®^' 

''  ^  tor  tne  costs, 

At  the  last  Easier  Sessions  no  appeal  was  entered  against  the  is  Told ;  and 
Order  of  filiation,  but  the  Justices  at  the  Midsummer  Ses-  fiiia^g  jas* 
sions  discharged  Addis,  on  the  ground,  that  the  warrant  of  I^Tfare?^^ 

upon  an  illegal 
warrant,  from  which  he  is  discharged  at  the  next  Sessions,  stUl  they  may  afterwards  issae 
a  fresh  warrant,  founded  on  the  original  order ;  but  if  the  case  falls  within  49  Geo,  5. 
c  68.  s.  3.  as  an  order  nnappealed  from,  the  commitment  for  non-payment  of  mainte- 
nance must  be  for  three  months,  unless  tlie  money  is  sooner  paid.  A  general  commitment 
«ntil  the  putative  father  pays  ^io»  sfitenA  sums,  one  Ibr  maintenance,  and  the  other  for 
costs,  is  bad  in  toto. 
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t829«       commitment  was  informal,  jnasmuclj  as  it  directed  hini  to 
^^^^^""^      be  imprisoned  quousque,  instead  ofkemy  for  three  mon^s^ 
la  re  Adwi  .    ^^^^^  ^j^^  ^g  ^^^  3^  ^  efl^jL^^'Aft^ddii  had  been^ 

thus  dischargedj  he  was  again  apprehended  pn  the  4tL  of 
September  last,  and  committed  to  the  county  gaol  by  the 
filiating  Justices,  under  a  fresh  warrant,  founded  on  the 
origmal  order  of  filiation  and  maintenance.  The  warrant 
directed  tl^  gaoler  ''  ^  receive  the  said  Joseph  Addis 
into  his  custody,  aqd  commit  him- to  ward,  there  to  remain 
without  bail  or  mainprise,  except  he  shoi^d  put  ^n  f  ufl^cient 
surety  to  perform  the  said  order,  or  else  personally  appear 
at  the  next  Quarter  Sessions ;  and  abo  to  abide  such  order 
as  the  Justices  there  assembled  should  take  in  th^t  behalf, 
and  if  they  should  take  no  order,  then  to  abide  and  perform 
the  order  before  them.''  At  the  last  Michaelmas  Sessions 
there  was  no  appeal  against  the  order  of  filiation,  and  on 
a  second  mo^on  to  discharge  him  fr<»in  Ae  comqiitment,  the 
Court  refu^  to  interfere,  because  his  remedy,  if  |ny,  w^ 
in  this  Court. 

S.  M.  Phillips,  on  a  former  day  in  diis  Term,  obtained  a 
rule  nisi  for  a  habeas  corpus,  to  bring  up  the  body  of  Addis 
to  be  discharged  out  of  custody,  and  he  made  three  points. 
1st.  That  the  Justices  had  no  authority  to  make  an  order  of 
inaintenance  for  a  bye-gone  time,  the  child  bemg  dead  up- 
wards of  twelve  years  at  the  time  the  order  was  made. 
2d.  That  the  second  commitment  should  have  been  for  .three 
months  under  the  49  Geo.  S.  c.  68.  e.  3,  instead  of  under 
the  18£/tz.c.3,  s.2.,  inasmuch  as  the  order  of  filiation 
mi^st  be  considered  as  an  order  unappealed  against,  by  rea- 
son of  the  first  commitment,  which  put  it  out  of  the  power 
of  4^ldis  to  appeal,  and  therefore  it  became  a  case  within 
the  first-mentioned  statute ;  and,  Sd.  That  this  conmiitment 
was  clearly  bad  in  form,  being  until  the  putative  father  paid 
two  several  sums  instead  of  one,  the  Justices  having  no 
power  to  commit  for  an  indftfinite  period  for  non-payment  of 
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JMntenaiice,  diat  pow^  extending  only  to  c»BeB  where  die        18M, 
jputative  father  lefoB^Ji^ptLj  the  expences  of  filiation,  ' 


lo  n  AD»it« 


came  on  this  day,  the  first  ppint  was  gives 
op  as  untenable  (fl). 

G.  fV.  Marriott  now  shewed  cause,  and  contended,  that 
there  was  no  foundation  for  the  remabing  objections*  The 
order  of  bastardy  in  this  case  is  made  conformably  to  the 
18  EUt.  c  d,  and  is  therefore  perfectly  good ;  and  the  only 
question  is,  whether  the  second  warrant  of  conunitment  is 
(correct  in  point  of  form,    it  is  quite  dear  that  the  49  Geo.  3. 
c.  66,  8.  5,  has  no  bearing  upon  thb  question,  because  that 
clause  has  reference  only  to  subsequent  maintenance  under 
an  order  of  bastardy  already  made  and  confirmed,  but  not 
to  enforcing  the  order  in  the   first   instance,  under   the 
etatute  of  Eliz*  c.  3.    It  is  in  the  event  of  the  putative 
father  refusing,  from  time  to  time,  to  obey  the  order  so 
made  and   confirmed,  that  the  Justices,  for  the   purpose 
Qf  enforcing  it,  are  empowered,  by  the  49  Geo.  3.  s.  3, 
to  commit    the    father  for   three    months,    or    until  the 
maintenance  money  is  paid.    Unless,  therefore,  it  can  be 
shewn  that  this  is  a  case  within  that  statute,  the  objection 
falls  to  the  ground.     This  is  clearly  not  to  be  considered  as 
^n  order  unappealed  agaipst,  SQ  as  to  bring  it  within  that 
statute.    It  cannot  be  said  that  Addi$  was  deprived  of  his 
appeal  under  either  the  first  or  the  second  conunitment* 
Supposing  the  first  conunitment  to  be  illegal^  still  there  was 
nothing  to  prevent  his  appealing  against  the  order  of  filia- 
tion.   It  is  clear  that  the  Sessions  had  no  right  to  discharge 
him  from  the  first  commitment,  the  order  itself  being  per* 
fectly  regular,  and  no  appeal  against  it ;   but  having  dis- 
charged him,  it  was  competent  for  the  filiating  Justices 
tp  commit  him  againi  as  they  had  done  under  the  second 

(a)  See  Regina  v.  Odam^  1  Salk.  124.  Rex  ▼.  Fox^  1  Bott.  5tb  edit. 
477*1  Rex  ▼.  £re,  Id.  471.  Rex  ▼.  Mmwnn^  Id.  492.  Rtx  v.  Miks^  |d« 
473.    Rjtx  V.  lit//,  1  Sid.  326.    Rex  v.  6V<r«,  9  East,  25. 
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.1888.      ^Vftinuit«'  Etod  Aen  he  might  h^  tppealed  to  the  JA* 
^^^^^^      chaebik»  SessioM    tgakiflt    tlie^p4C[."  B^T'r.Hitliaj. 
ipnAsoia  jj^^  1^^  neglected  so  iui  dijfllttil  Mninhi    the  order 

coodanve  ag9i»y<faiirii,<tHKi  be  irenMin w  xoillllflClllSr  on 
that  order.  This  case  then  being  out  of  th^  pnmew  ef 
the  statute  49  Geo.  S,  the  only  remaining  question  is, 
whether  die  conunitnient  b  bad  in  point  of  lbrm.«  Snp* 
posing  this  to  be  a  case  within'  the  latter  MaUite,  and  diat 
the  eoounitneot  shonld  have  been  for  three  months  instelKl 
of  for  an  nncertain  time,*  for  aot  paying  the  mlontenance 
inoney,  still  the  commitment  would^  be  good  quoad  die  8/. 
•for  costs,  by  force  of  the  4th  secdon  of  the  49  Oeo.  5 ;  and 
^<die  Court  might  n;feet  the  17/.  lOt.  as  snrplnsage.  There 
is  fn^  donbt  that  die  Justices  may  comout  genendly  for  die 
non-payment  of  the  expences,  and  therefore,  though  they 
had  no  such  power  widi  respect  to  the  muntenancei  still 
die  commitment  here  would  be  good  pro  tanto,  according 
to  the  authority  of  many  decided  cases.  It  would  lead  to 
die  greatest  inconvenience  in  pracdce  if  there  were  to  be 
4wo  commitments,  one  for  maintenance,  aud  the  other  for 
die  ezpencet  of  apprehension,  8cc. 

-    PluUips,  contri,  was  stopped  by  the  Court. 

Abbott,  C.J. — ^The  question  in  this  case  is,  whether 
a  warrant  in  this  form  is  good.  If  it  is  not  good,  there  may 
be  another  Mrarrant  made  out  to  commit  the  party  for 
three  mondis,  if  this  is  now  to  be  considered  as  an  order  un-* 
appealed  against,  which  I  am  inclined  to  think  it  is.  A  de- 
fect in  the  warrant  will  not  vitiate  the  order,  which,  in  this 
case  appears  to  be  perfectly  correct;  but  the  difficulty  I  have 
is  in  saying  that  the  warrant  is  correct.  If  there  has  been 
a  good  order  made  for  maintenance,  and  there  has  been  no 
appeal  against  it,  then  the  Justices  are  to  proceed  under  the 

(a)  1  Sid.  3S6.  See  Ru  v.  Mcuager^  1  Bott  5th  edit.  474.  aud  Rex 
V.  Smith,  Uul&t.  342. 


s 
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49  Geo.  S.  c.  68.  s.  3.  This  is  a  good  order  of  mainteQance,  18i2. 
but  the  Justices  havuiQ^ght  to  issue  their  warrant  to  comr  ^<^v^^ 
jgut  the  party  forttoe  maimfekxAQCdy  and  also  for  the  eipences  ^  "  Annit, 
of  apprsfamdrl^,  8cc.  for  an  indefinite  period.  The  ob- 
jection to  the  warrant  is,  that  the  party  is  committed  gene- 
rally,  antU  he  pays  two  different  sums,  when  it  should  have 
been  a  commitment  for  one  only.  The  commitment  under 
the  statute  of  Elizabeth,  is  only  until  the  next  Sessions,  in 
default  of  the  party  entering  into  recognizances,  and  giving 
security ;  but  here  he  b  committed  not  merely  for  the  main- 
teuanceomoney,  but  also  in  respect  of  the  expences  of 
apprehending  him,  and  making  the  order  of  filiation,  which 
iatter  are  only  given  by  the  49  Geo.  3,  in  the  cases  men- 
tioned in  the  third  section.  The  order  may  be  good,  but 
the  commitment  is  bad,  being  for  two  sums,  and  as  the 
commitment  is  illegal  as  to  one,  it  is  bad  in  toto. 

Bat t  BY,  J. — ^I  am  of  the  same  opinion.  We  cannot 
bold  the  commitment  to  be  bad  in  part,  and  good  as  to 
the  rest.  The  commitment  here  is  until  he  pays  two  dif- 
ferent sums,  whereas  it  should  be  until  he  paid  one  only. 
This  commitment  is  bad  as  to  the  17/:  105.  and  therefore 
it  is  bad  as  to  the  rest.  The  order,  however,  being  good,  it 
may  still  be  enforced. 

HoLBOYD,  J.,  was  of  the  same  opinion  (a). 

Rule  absolute. 

(a)  JB^«f,  J.,  was  absent. 
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^^^_.         The  KiNQ  e^  The  BAiLiFFi^adoCdlf  obatiom  of  th^ 
iVtfv. 23.  Borough  of  Eye. 


The  words  iSCJRLETT  (yvith  whom  was  H.  Cooper)  moved  for  ^ 
fal "  when  ^*  '^^'^  ^^  shew  cause  why  a  mandamus  should  not  issue  to  the 
foaodinthe  defendants,  commanding  them  to  admit  George  TwilchM 
corpontioDy  to  the  freedom  of  the  borough  of  Eye.  The  affidavit  upoQ 
conttnied  m     which  the  motion  was  founded  stated,  that  the  borough  of 

do'i^nih?  ^y^  ^'  ^^^  ^^^  ^^^  ^^  ^^^  immemorial  an  ancient  bor 

kw  ordaint.  rough,  and  both  by  prescription  and  charters,  and  letters- 
Therefore  .,  *  __       ^.r        ^     m      ^ 

where  a  bye«  patent  successively  granted  by  Hen.  0.  Hen*  8.  isdw*  D* 

foagh  of  £m    ^''^*  "^^^^  ^*  ^^^  9  W.  3.  was  incorporated  under  the  name 

«^^«^  ?**  ^^^  ^^®  ^^  *'  '^^  BailiflFs,  Burgesses,  and  Commonalty  of 

pening  of  any    Eye  ;**  that  it  consisted  of  twelve  capital  buxgesses,  out  of 

^^^^5^  of  ^  whom  the  bailiffs  were  chosen,  twenty-four  common  couu- 

^^^'^^"^,  cilmen,  and  an  indefinite  number  of  freemen.  The  charters 
comnon  conn* 

dlmen,  sach  and  letters-patent  did  not  point  out  who  were  entitled  te 
•honld  be  filled  be  admitted  freemen,  but  in  the  Q  Eliz*  the  corporation 
^iibitliig^  passed  a  bye  law,  which  ordained,  that  as  often  as  any 

town,  and  that  vacancies  should  happen,  by  death  or  otherwise,  in  the  nam- 

a  S'^^  conrt    ,         -    ,  •  . '  * 

should  be        ber  of  the  twelve  capital  burgesses,  the  ^ufnber  remaimng 

every  quarter,  should  elect  Others  out  of  the  common  cpunpil  of  twenty- 

A.^w'b^Utw-  fo"''  to  fi"  »P  ««<*/««»«:•«».  ""d  that  upon  the  happen- 
fnl"  for  the     ing  of  any  vacancies  in  the  number  of  twenty-four  common 

hailiffi  to  ad-        ®      .      "^ 

nittothefree- councilmen,   such  vacancies  should  be    filled  by  freemen 

town  inch  per-  inhabitmg  within  the  town,  and  who  had  been  resident  anc| 
•MJ»  ••  J**  dwelling  therein  for  the  space  of  onp  year  at  least,  to  be 
therein  for  one  elected  by  a  majority  of  those  remaining  of  the  twenty-four^ 
Heldtuatt'hii  >uid  that  once  in  every  quarter  of  a  year  the  bailiffs  should 
bye-law  was  Jjq| j  ^  great  Court,  for  the  purpose  of  granting  admission  to 
and  could  not  the  freedem  of  the  borough.    The  bye-law  then  ran  thus:— » 

be  enforced  by 
mandamus  to 

SiJi?^i^q!t  '*  I^«o^  ^^^  a*  «v«^  of  *^  s^^  general  Courts,  ii  shall 
lified  inhabit-   be  lawful  for  the  bailiffs  to  admit  mto  the  freedom  of  the 

ants  to  the  -^ 

freedom  of  tlie  borough. 


N. 


^ 
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town  such  person  or  perrons  as  shall  be  suitors  for  the  samei  1889« 
and  withal  shall  be  tiiftlC^I^^,  honest  and  well-disposed  men|^ 
^xA  being  such  w-  are  resianf'toid'dwelling  within  the  town 
of  J^tj  by  tne  space  of  one  whole  year  at  the  least,  so  that  ^**^ 
the  said  person  or  persons  so  admitted,  do  take  such  oath, 
presently  there,  at  the  time  of  his  admittance,  as  in  the 
book  expressed  to  be  taken  by  him  or  them,  and  so  that 
the  same  freeman  do  pay  there  presently  for  such  bis  ad- 
mittance to  the  said  bailiffs,  or  one  of  them,  sk  shillings, 
of  lawful  English  money,  and  four-pence  for  the  steward 
for  recording  his  name  and  admisnon/' 

The  affidavit  iken  proceeded  to  state  that  George  Twii^ 
cheit  had  been  resident  and  dwelling  in  die  borough  of  Eye 
for  die  space  of  one  whole  year,  on  the  27th  October^  1820^ 
being  the  day  when  one  of  the  great  courts  was  held  by  the 
bailiffs  of  the  town,  and  attended  the  said  court,  and  re- 
quested and  demanded  of  the  bailiflb  to  be  admitted  to  the  . 
freedom  of  the  borough,  by  reason  of  his  residency  and  in-' 
habitancy,  and  then  declared  himself  ready  to  take  the  re* 
quisite  oaths,  and  to  pay  hia  admission  fees;  but  the  bailifiir 
wholly  refused  to  admit  him  to  his  freedom.  The  affidavit 
proceeded  further  to  state,  that  he  had  carried  on  the  busi-' 
ness  of  a  tallow  chandler  in  the  borough  during  a  period  of 
fix  years,  and  had  always  been  ready  to  take  up  his  freedom, 
and  comply  with  all  the  laws  and  customs  of  the  borough, 
and  that  nevertheless  he  had  not  only  been  refused  his  firee^ 
dom,  but  had  been  fitied  and  amerced  by  the  courts  of  view 
and  frank-pledge,  held  by  the  bailiffs,  and  had  been  twicer 
served  with  summonses  to  pay,  or  shew  cause  why  he  should 
not  pay,  such  fines  or  amerciaments,  for  currrying  on  trade 
in  the  town,  not  being  a  freeman*  Under  these  drcum- 
stances,  the  question  was,  whether  the  bye-law  set  out  in 
the  affidavits  was  compulsory  on  the  defendants  to  admit 
the  prosecutor  to  his  freedom.    The  learned  counsel  con- 
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1882.  tended,  that  the  words,  ''  it  shall  Ik  lawful  for  the  bailiffs 
v^v*^/  to  admit/'  were  to  be  construgfj^^^^j^perative  upon  the 
^^^  bailiffs  to  admit  any  pen 
Eir>»  man,  by  residency  and  inhabitancy,  according  to  tne  terms 
of  the  bye-law.  He  relied  upon  Rex  v.  The  Mayor  and 
Jurats  of  Hastings  {a),  as  an  authority  to  shew  that  if  there 
are  words  of  permission  in  an  Act  of  Parliament  tending  to 
promote  the  public  benefit,  they  are  always  held  to  be  com- 
pulsory. If  this  doctrine  applied  to  an  act  of  Parliament 
which  affected  the  whole  kingdom,  there  seemed  to  be  no  sen- 
sible reason  why  the  sakne  principle  should  not  be  applied  to 
the  bye-law  of  a  corporation,  if  ordained  for  the  benelit  of  the 
public  withiA  the  local  limits.  The  same  reason  was  appli- 
cable in  both  cases.  In  this  case  the  bye-law  was  obviously 
calculated  for  the  benefit  of  the  inhabitants  of  the  borough 
of  Eye.  In  the  first  place,  no  person  could  carry  on  trade 
unless  be  was  a  freeman,  and  in  this  very  case  the  prosecutor 
had  been  fined  for  carrying  on  trade  without  taking  up  his 
freedom.  But,  in  the  second  place,  as  respected  the  elec- 
tive franchise,  the  bye-law  was  of  the  greatest  importance, 
and  if  not  enforced,  it  would  lead  to  this  necessary  conse- 
quence, that  the  right  of  voting  for  members  of  Parliament 
would  retnain  dolely  iii  the  bailiffs  and  capital  burgesses, 
instead  of  being  extended  to  the  freemen  at  large,  whose 
numbers  might  be  limited  at  the  discretion  of  the  bailiffs 
and  burgesseb.  If  then  the  words  **  shall  be  lawful,"  were 
to  have  the  same  import  as  they  are  considered  to  have  in 
a  public  act  of  Parliament,  this  application  could  hardly 
be  denied. 

Abbott,  C.  J. — It  is  not  our  province  to  decide  whe- 
ther the  exclusion  of  persons  from  the  freedom  of  this 
borough  be  lawful  or  uidawful,  but  we  are  called  upon  to  say 
whether  this  old  bye-law  is  to  be  considered  as  imperative. 

(«)  Ante,  ToK  i.  page  146. 


V, 
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upon  .the  bailiffs  and.coqporation  of  the  bproughi  becfiUM,  1829« 
it  18  declared  *^  that  if.>hail  be  lawful"  for  them  to  admits 
qualified  inhabitant^  to  theu*  fr'^edom.  It  is  not  suggested 
that  "IhcrdSsnfliy  charter  •  of  this  .coq[>oratiofi  containing  si-  PW 
mili^  words»  shewipg  in  what  manner  the  freemen  are  to 
be  elected,  and  as  recourse  has  been  had  to  this  ancient  bye* 
am,  we  have  a  right  to  suppose  that  no  such  charter  existed^ 
However,  it  is  said,  that  we  ought  to  give  the  same  force 
^nd  effect  to  this  bye-law,  as  we  should  give  to  a  public  act. 
of  Parliament.  I  am  of  opinion  that  we  cannot  go  that  . 
length.  The  words,  **  it  shall  be  lawful/'  when  they  are 
ipuned  in  a  charter  of  a  corporation,  or  in  a  bye-law,  evi- 
dently import,  that  those  who  are  to  act  upon  it,  are  to 
exercise  a  discretion,  whether  they  shall  choose  so  to  do,  or 
whether  it  is  advisable  so  to  do.  These  words  occur  in 
many  charters,  with  reference  to  the  power  of  filling  up 
Qorporate  body  in  case  of  vacancies,  but  they  do  not  carry 
with  them  the  force  of  an  imperative  law.  I  recollect,  in^  ' 
one  c^^  Mr.  Justice  Cham^re  has  said,  that  wheth^  U>e 
words  ''shall  be  lawful,**  are  to  be  expounded  impenn 
tively  or  not,  must  depend  upon  the  subject-matter  ta 
which  they  apply.  I  think  the  words  give  a  discretionary 
power  to  the  bailiffs  to  admit  to  the  freedom,  and  that  no 
absolute  right  is  given  to  the  qualified  inhabitants.  It  can  .  . 
Imrdly  be  supposed  that  the  corporation  meant  to  bind  them- 
selves imperatively  by  this  bye-law,  more  especially  as  these 
words  are  not  to  be  found  in  any  of  the  charters.  The  prac- 
tice has  always  been  to  construe  these  words  optionally. 
I  think,  therefore,  we  cannot  grant  thb  application. 

Batlby,  J. — ^The  words  ''  shall  and  may  be  lawful'^ 
may  be  obligatory  in  an  act  of  JPWliament,  but  tt  is  impoa* 
sible  to  say  that  they  are  obligatory  in  a  bye-law.  The  case 
of  Rex  V.  The  Mayor  of  Hastings^  was  an  application  for'a 
mandamus  to  hold  a  court  of  record  for  the  recovery  of 
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debts  pursuant  to  the  terms  of  the  charter  of  the  corpora-^ 
tion,  but  this  case  is  distioguisfaahle^Fbm  diat. 


The  rest  of  the  Court  toncuited. 


Rule  refused  (a). 


If  a  royal 
dMuter  con* 
taint  words  of 
pctmiaaion  to 
do  an  act 
UrUdi  it  dear- 
WfortiiepQb- 
fie  benefit^ 
tkcyare  ooU* 
■atofy ;  there- 
rore  wlmre  a 
eiuuter  of 
Joe.  ly  granted 
to  tiie  tteward 
and  taiton  of 


to  hold  a  coart 
for  the  por^ 
pooey(aniongtt 
otiier  objects) 
afliearin|and 
doterminiDc 
pitoas  of  debt, 
Ac  bat  Uie 
coart  liad 
been  disoaed 
ibr  thatpnr- 
danaf 


that 


wooldUe  to 
coaipel  the 
coart  to  be 
held  again, 
notwitliiitana* 
ing  the  non- 
ater  for  inch 
parpose. 


(a)  Vide  Drage  ▼.  Brandy  %  Wits.  S77.    Pmitt  ▼.  R^gen,  5  T.  R.  540^ 
Aofef  ▼.  ttMetoeUj  Idem.  558.     WoUcot  t.  G^Mhtg^  8  T.  R.  ltd.    In  the 
case  of  Rcr  ▼.  TlUiSteiMrd,  4r6«  ^fJktf  JlfoMr  ^HeorrMg'ii^^ 
Term,  9  Geo.  4,  an  application  was  made  to  this  Court  for  a  nuuidamos 
to  the  stewards  and  suitors  of  tiie  court  of  the  lordship  or  manor  of' 
HmtriMg  Atie  Bowetf  In  the  coonty  of  EtaeXf  to  receif e  the  plaint  of 
one  fVoodf  against  anotlier  perM>n  named  Butchery  and  to  Issue  procest 
thereon,  and  to  proceed  to  hear  and  determine  tibe  plaint  pursuant  to 
the  charter  S  Joe.  l.    In  that  case  the  charter  l^rantetf  io  the  siewtfrd 
and  suitors  of  the  court,  belonging  to  thd  amnor  (wfaicb  was  of  aacficnl 
demesne),  peivcr  amf  taUkoirUy  to  hear  wai  determin^^  by  plahits,  to  be 
lefied  and  prosecuted  in  the  court,  pleat,  tf^btt,  accounts,  covenants,' 
trespasses,  as  well  by  force  and  arms  connnitled,  as  otherwise,  detention 
of  chattels,  and  aU  other  contracts  whatsoever,  within  the  lordship,  &c. 
made,  done,  or  arishig,  althoui^  the  same  debts,  accounts,  &c.  amount- 
ed to  or  exceeded  forty  shttlings.    It  appeared  that  tUs  charter  had  been 
constantly  acted  upon,  the  court  having  been  regulariy  held  once  in  three 
weelcs ;  but  it  also  appeared  from  the  records,  that  there  had  been  no 
plaUit  for  a  debt  or  contract  heard  and  determined  since  the  year  1790. 
No  suit  in  replevin  had  been  instituted  since  1790,  and  the  last  instance 
of  a  suit  in  ejectment  was  in  1803 ;  but  for  other  business,  such  as  for 
levying  fines,  and    suffering  recoveries,  respecting  lands  within  the 
manor,  the  court  had  since  then  been  constantly  held.    In  Jmnuuy  last 
the  prosecutor,  ffood,  had  appeared  before  a  court,  duly  held  by  the 
steward  and  suitors,  and  demanded  to  levy  a  plaint  against  Buicker,  for 
the  recovery  of  a  debt  under  forty  shiUings,  arising  within  the  manor, 
of  which  both  were  tenants.   It  was  contended,  in  answer  to  tiie  motion 
for  a  mandamus,  that  as  there  had  been  no  plaint  of  this  kind  levied  in 
the  manor  conrt  for  a  period  of  fiAy  years,  the  steward  and  snitors  had 
now  no  authority  to  hold  such  a  court  for  the  recovery  of  debts,  and  that 
tiie  disttse  of  it  was  conclusive  upon  the  subject ;  but, 

The  Comiy  referriag  to  the  case  of  Rex  v.  The  Mmfer  md  Jwnde  ef 
HaetingSf  said,  that  a  court  of  this  kind,  being  established  for  the  public 
benefit,  the  words  of  permission  used  in  the  charter,  were  obligatory, 
and  the  right  of  determining  taits  of  the  description  mentioned,  coald 
not  be  lost  by  the  disuse  relied  upon ;  and  therefore  the  rale  was  made 
absolate. 

ChUty  was  for  tiie  Crown,  and  Gaeeke  for  tiie  defendants. 


r 
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Patebsoh  v.  Rbat.  S*"^* 


X  HE  plaintiff  had  obtained  &  judgment  against  the  de-  Ceitionri  wIU 

fendant  in  the  County  Palatine  of  Durham,  and  defendant  uoTe  the  r^ 

boi^  now  a  prisoner  for  debt  in  the  custody  of  tbe  mai^  ^ift^obta^' 

ah«l  (rf  thii  Conrt,  ^^T'-^f 

^^  •  fenduii  la  tfco 

conotypaliititie 

'  E'  Lmttt  applied  for  a  certiorari  to  remove  the  proceed-  tbe  pnrpoi'e  of 

ja|i,^{uiut  the  drfendant  in  thatouue,  from  the  loathe  r«!tio  ^render 

Ctmt  idlo  this  C«uit,  for  the  purpoae'  of  enabling  die  bul  bim  ia  ihii 

.  .  ,  Court,  tboagQ 

bdaw  to  render  the  defendant  in  their  cnvn  discharge.    Htt  lie  be  a  pri- 

Jiad  BO  express  anthoritj  for  Ae  moticnif  but  be  tindeiatood  '""^^  ^uiiodv 

tb«  Court  had  sooMtime  since  expressed  an  o|Nnion  lh«t  °{J^^  ""^ 

afterijudgment,  thpy  had  power  to  grwt  mch  an  application 

•ader  the  igGcD.  3.  c,  70,    It  was  clear  that  the  bail  might 

Jmib  rendered  the  defwdant  in  the  county  palatine,  had  be 

not  been  confined  within  the  prison  of  this  Court,  and  there 

seemed  no  good  reason  why  the  record  of  the  judgment 

Wow  might  no);  bo  removed  ^  enable  them  to  render  hio) 

here. 

Ptr  Curiam.— ^Tbia  applicatioD  Is  without  precedent,  and 
ve  have  no  authority  to  grant  it.  This  would  be  to  take 
away  (rota  tbe  plaintiff  below  his  remedy  against  the  bail,  if 
they  should  not  comply  with  the  terms  of  their  recogni- 
zaocee>  1^  plaintiff  may  choose  to  proceed  against  the 
gooda.of  the  d^ndant,  if  he  has  aAy  in  the  county  pilathw. 
Shovld  he  issue  a  writ  of  ca.  sa.  the  return  will  probably 
be,  non  eat  inventus,  and  then  the  plaintiff  wilt  have  hii 
ranedy  against  the  bail.  It  wonld  be  an  anomaly  in  tha 
Jaw  if  we  were  to  enable  the  defendant  or  the  bail  to  re- 
move the  record  in  opposition  to -the  wi^s  of  the  plaintiff. 
The  et^tfite  referred  to,  vas  passed  in  relief  of  pluntiSi^ 

VOL.  II.  H 
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VMIt-  but  not  of  defendants.  Unlesa  you  can  produce  an  affida- 
vit, that  the  plaintiff  consents  to  this  applicUioo,  we  cannot 
interfere. 

"MUiIe  refuied. 


Tlie  Kino  v.  The  Mayor,  8cc.  of  Weit  Loos. 

M:tndatnui  Jm.EREWETHEB  moved  fat «  rvii  to  abew  cause  why 
Tdmiran  In^  ■*  ^B&damua  ahokld  not  issoe  to  the  M^or,  Ste«an),  and 
torS  by'  ^««  BurgewM  of  the  borough  of  fFof  looe,  in  the  coanty 
preicnption  lo  <jf  CumooU,  «tid  to  the  Jwy  «t  the  next  Coart4eet,  'com- 
be « free  bor.  •■  ,  ,  .  ,  ■  . '  .  i  . 
i[eu,  unieu  U  tDBndii^  thekn  to  near  evidenoe,    mid  to  inquire  wnettinr 

^atX  hu'an  Tkomat  Rendk  u.  and  for  the  last  ye«r  tnd  upwards  Hm 
indiMie  Tlt^t  tiego  m,  inhabitant  of  the  nid  boroutth,  and  if  found  m 
U  be  B  free  " 

bqrgcH,  4qd,    to  be,  ttod   uot   to   be  otherwise  diaquahfied,   to  preseM, 

th«  office  of     Hwear,  «iul  adipit  him  to  be  a  fire*  bui^ess  (^  th«  sAd 

|i  m  corporate     ""'VU6"> 

tcriptloQa 

llie  motion  was  founded  upon  long  affidavits,  the  loate- 

rial  facts  in  which  appeared  to  be  ^e  following : — ^Tbe 
borough  of  Wett  Looe  is  an  ancient  borough  by  prescrip- 
tion, sending,  •«  well  before  the  charter  of  Ehzahe(\  ai 
Hfter,  two  members  to  parliament  t  the  right  to  elect  whotb 
■a  ia  the  mayor  and  burgesses.  By  a  charter  of  Richanl 
£arl  of  PoieHer  and  OtmwaU  to  Odo  de  TmeHen,  his  bo- 
rough of  Porlltftm  or  Wat  Zooe  was  made  a  free  borough, 
and,  amongst  other  things,  the  burgeases  of  the  same  vers 
to  be  free  and  quit  of  all  customs;  and  if  any  one  should 
reside  for  a  year  ahd  a  day  in  the  same  borough  without 
just  claim,  he  should^  according  to  the  law  of  other  free 
burgesses,  be  quit  from  neiftv  and  servitude.  By  charter 
(tf  16  Elizabeth  the  inbabUantt  were  iacdrporated  by  the 
qaine  of  "Hw^ayor  wd  Burgeweti"  and  it  appean  b; 


MIGH:iELHAB'  TKRAT;  THIRD  OlSiT.  IV.  170 

tiiat  charter  and  ihe  records  of  the  borough,  that  the  inha**  I8n. 
hitants  of  the  borough  were  the  burgesses  thereof;  but 
neither  die  charter  nor  any  surviving  bje  law  contaius  any 
provision  for  the  election  of  burgesses.  There  is  a  pro-  ^^*''  ''••«• 
acripdve  Court-Ieet  in  the  borough,  and  a  steward  thereof, 
wliich  the  charter  of  EHzabeih  recognizes  and  directs  to  be 
held  before  the  mayor  and  steward.  Records  of  the  Court  * 
in  the  reign  of  Henry  8.  are  extant,  from  which  it  appears 
that  the  Jury  presented  the  defaults  of  suitors ;  and  by  other 
records  of  the  Court  it  appears  that  lists,  in  which  the 
rasianti  were  inroUed,  wei«e  made,  called  over,  and.prei> 
MQted  at  the  Court,  and  amerciaments  made  for  defsults, 
Ib  J£13  one  was  sworn  as  an  iidiabitant,  and  duly,  put  int» 
ib^fiext  list  of  resiants,  and  afterwards  filled  offices  in  the 
lisiropgh  which  require  ihe  previous  qualification  of  being 
H  buiigesa.  The  list  of  resiants  was  continued  down  to 
)^6dlp  when  a  list  of  censoresi  and  at  other  times  of  free- 
ineni  was  substituted  in  its  stead*  In  1652  eleven  persons 
vrere  presented  by  the  Jury  at  the  Court-leet  for  not  being 
freemen ;  in  1653  three  for  dwelling  in  the  town  not  being 
arvm  freemen ;  and  afterwards  many  others  for  not  being 
sworn  freemen  or  toxpnsmen ;  and  in  1654  one  was  presented 
by  the  Jury,  and  sworn  a  freeman.  In  1660  the  list  of 
resiants  was  resumed,  and  that  of  freemen  omitted ;  and  in 
1662  the  same,  and  so  down  to  1678,  when,  at  a  Court, 
|ield  before  the  mayor  and  four  capital  burgesses,  three 
persons  were  sworn  free  burgesses,  from  which  time  a  liU 
ff  free  burgessa  was  tubstitutedfor  the  list  of  resiants,  and 
ike  mayor  and  capital  burgesses  assume4  ^o  themselves  tlie 
right  of  nominating,  admitting,  and  swearing  free  l>urgesses; 
amd  the  Courts  were  very  irregularly  held,  and  often  alto- 
gether omitted,  flown  to  1708,  when  the  Jury  presented 
^Mhatno  one.  ought  to  be  sworn  free  of  the  borough  uoless 
presented  by  the  Jury,"  and  they  then  accordingly  presented 
#nefMrlKi  wm  Siwom  and  long  acted  as  a  free  burgess.  In 
i71Q  Ihe  Juiy.pres^ated  <^»ll  their  imcicint  customs  to  b« 

M  9 


Rex 


180  .  r^SES  IN  THE   KING*8  BJBMCH^ 

1823«        good  and  laudable,  and  all  who  owe  suit  and  service^  and 
have  made  default  ;**  and  they  presented  five  persons  as  fit 
to  be  sworn  freemen,  and  a  like  number  in  1712;  but  in 
W«iT  LooB,    iIj^  middle  of  the  page  of  the  book  containing  the  lattey 

presentments,  a  piece  is  cut  out.  In  1714  the  mayor 
lusumed  to  himself  to  propose  to  his  brethren  persons  to 
be  sworn  freemen,  and  continued  so  to  do  till  1762,  when 
the  mayor  for  the  time  being  was  removed  by  quo  warranto* 
In  1763  thirty-nine,  inhabitants  were  admitted  free  bur* 
gesses,  and  one  free  burgess  was  removed  by  quo  warranto 
Jar  not  being  an  inhabitant;  and  in  1764  thirty- two  bur« 
gesses  resigned,  and  several  others  were  removed  by  quo 
warranto.  No  Courtrleet  was  held  for  many  years,  but  ia 
1765  a  Court-leet  was  held,  and  seventy-seven  persons  re* 
signed  as  burgesses.  At  a  Court  held  22d  October^  18£2» 
before  the  mayor  and  eight  capital  burgesses,  but  no  steward 
present,  several  resiant  householders,  paying  scot  and  lot, 
appeared  and  claimed  to  be  presented,  admitted,  and  sworn 
free  burgesses.  They  protested  against  the  absence  of  the 
steward ;  but  the  mayor  persisted  in  proceeding.  A  writtea. 
notice  of  their  claim  was  tendered  to  the  Jury,  but  ^by  the 
mayor*s  direction  rejected;  and  the  Jury  also,  by  the  mayor^s 
direction,  declined  to  present  the  claimants.  Thomas  Rendit 
was  one  of  the  persons  then  claiming  to  be  presented,  and 
rejected.  There  are  now  only  thirty-two  free  burgesses  of 
the  borough ;  twenty^two  of  them  live  out  of  the  borough  ; 
and  there  are  eighty  resiant  householders  in  the  borough^ 
paying  scot  and  lot,  entitled  to  be  made  free  burgesses,  and 
whom  the  mayor,  steward,  burgesses^  apd  juiy,  arbitrarily 
refuse  to  admit. 

Upon  these  facts  it  was  contended,  that  this  being  a  bo* 
rough  by  prescription,  whatever  the  ancient  mode  of  ere* 
ating  burgesses  was,  the  same  it  must  be  now.  From  these 
affidavits  it  appeared  that  free  burgesses  and  resiants  were 
the  same ;  and  that  the  resiants  were,  in  this  borough,  in 
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Mnformity  with  the  common  law,  presented,  enrolled,  called        1822. 
over,  and  sworn  by  the  Jury  at  the  Court-leet.    By  the  an-      ^^^^^/'^^ 
4^ient  practice  of  the  borough,  as  well  as  by  the  law,  it  was  „, 

the  duty  of  every  resiant  to  attend  at  the  CourtJeet,  and  ^■•^  Loom*' 
to  be  enrolled  and  sworn  there,  and  give  his  pledges,  other- 
wise he  was  subject  to  be  imprisoned,  and  was  in  effect  art 
outlaw  (a).     It  was  the  practice  of  the  Juiy  in  this  boroughi 
mnd  their  bounden  duty  by  the  law,  to  present  all  resiants 
to  be  enrolled  and  sworn,  and   to  give  pledges,  and  if  not 
done,  to  present  any  default  in  any  of  these  respects  (6). 
Thi^  duty  was  so  imperative  that  the  King  could  not  grant 
to  any  man  that  he  should  be  exempt  from  this   8uit(c)| 
and  consequently  no  subsequent  charter  of  the  crown  could 
have  affected  this  mode  of  presenting,  &c.  the  free  burgesses, 
f»o  as  to  exempt  any  resiant  from  his  obligation  to  be  pre* 
MAted,  or  the  Jury  from  presenting  him ;  and  therefore  the 
Jury  should  be  compelled  by  mandamus  to  do  their  duty  in 
diat  respect,  particularly  as  there  was  no  other  legal  mode 
prescribed  for  making  burgesses  in  this  borough,  the  pro« 
ceedings  of  the  mayor  and  capital  burgesses  being  clearly 
illegal,  not  being  supportable  by  the  charter  of  Elizabeth, 
if  put  upon  that  ground,  and  beiug  an  usurpation,  as  indi- 
cated by  its  irregularity.    (Bayley,3*  Surely  a  free  burgess 
is  a  corporate  officer.)     Not  ex  vi  termini ;  a  free  burgess 
is  a  free  inhabitant  of  a  borough ;  he   may  in  some  cases 
also  undoubtedly  be  a  corporator,  as  he  is  in  this  case  by 
the  charter  of  Elizab^h,  which   superadds  the  corporate 
character  to  that  of  a  free  burgess  presented  and  inrolled  at 
the  Court-leet ;  a  free  burgess  therefore  is  not  necessarily  a 
corporator,  for  there  are  many  boroughs  which  are  not  cor- 
porations.   {Bayky,  3.  Then  the  Court  cannot  interfere  by 
mandamus.    Abbott,  C.J.  A  free  burgess,  under  a  charter 
of  Elizabeth,  is  certwnly  a  corporator ;  but  he  is  a  corpo- 

(a)  2  Inst.  r«.    Com.  Dig.  tit.        {b)  Kitchen,  on  Court  LceU,  If. 
Leet.    Kitchen,  on  Conrt  Leets,     19.  lOS. 
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mtd^  without  ptescriptive  right ;  the  C<)urt*leet  May  he 
prescriptive,  but  it  dbes  tot  therefore  fcllew  that  there  is 
^^^         a  prescriptive  right  to  admissiou;  and  it  ^Ippeai^s  here  thAt 
Vsfv  LooB.    there  is  i^ot     Se  that  this  difficulty  ariaes.    If  a  free  bur* 

gess  under  this  charter  is  not  a  corporate  bflfeer,  we  cannot 
interfere  by  mandamus ;  if  he  if ,  still,  as  he  has  no  prescript 
tive  right  of  admission  to  the  office^  we  are  equaUy  pre- 
vented from  interposing.     I  am  not  aware  of  aiiy  aathority 
to  shew  that  the  Court  has-  ever  granted  m  mandamus  in 
either  of  these  eases.)    The  free  burgfisses  9f  this  borough 
are  not  under  the  charter  of  Elizabeth;  there  were  free  bur- 
gesses there  three  centuries  before  the  date  of  that  charter, 
which  is  sufficient  evidence  of  their  having  existed  time  cmt 
of  mind ;  and  the  common  law,  which  clearly  existed  before 
diat  period^  required  every  resiant  to  be  inroUed  and  to 
take  his  oath  of  allegiance  before  the  sheidfF,  if  he  was  a 
resiant  or  inhabitant  of  the  county  at  large ;  and  before  the 
reeve  of  the  borough,  if  he  was  a  resiant  or  inhabitant  of  a 
borough,     A  right  and  obligation  to  be  inrolled  was  there- 
fore cast  upon  every  inhabitant  of  the  borough  before  the 
time  of  legal  memory,  and  a  free  inhabitant  of  a  borough 
being  so   inrolled^  was  thereby  admitted  a  free  burgesa  'of 
tlie  boiiouglK     {Bay ley,  S,  No;  that  is  not  the    necessary 
consequence.     The  effect  of  it  is  merely  this,  that  they  be- 
come freemen  and  cease  to   be  considered  vHeiiis,    The  re- 
sidence for  a  year,  as  necessary  to  make  a  man  treej  appliea 
only  to  vileins.     There  were  many  other  modes  of  becoming 
free;  and  all  freemen^  whether  they  became  free  in  that  way 
or  otherwise,  were  bound  to  be  enrolled  wherever  they  were 
firee  inhabitauta;  if  iO'a  borough  they  were  free  burgesses.) 
No  other  mode  of  admission  is  prescribed  by  any  charter  or 
bye  law  of  this  boroughi  nor  attempted  to  be  put  in  prac- 
tice till  1678,  when  the  admission  is  clearly  ill^al,  being 
by  the  mayor  and  capital  burgesses  only.    The  Court  then 
will   interfere  by  mandamus   to  have  the  law  put  in  for(5e 
and  justice  done,  though  the  matter  do  not  relate  to  a  cor- 
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f»rate  ofllcce    The  instances  in  which  smts  ef  msndatedb  182ft, 

Inure  been  gruttad  for  corporate  offices  are  very  tew  com^  ^"^^"^jT^ 

pared  widi  the  other  occasion^  to  which  Aey  have  heeii  v. 

i^iplied.    He  cited  JRai^  v.  7%e  Boroitgk  of  Midkum  (m),  Wai^iKiot. 
mad  Re9  v.  Lord  JlfonlacMfc  (£)• 

P^r  CurMrm.*— The  cases  cited  wUI  not  support  the  pre* 
amt  application.  In  both  those  cases  there  was  a  freehold 
interest  in  hrnd,  and  there  Mras  considered  to  be  a  pr€scrip<^ 
tire  right  in  the  parties  to  vote  for  the  election  of  members 
ef  Farliamenty  and  it  was  upon  those  grounds  that  thtf 
Court  diere  granted  the  writ.  Those  grounds  are  wantinf( 
here ;  at  least  the  affidavits  do.  not  state  them ;  if  diey 
did,  this  case  might  appear  in  a  very  different  light  before 
as.  The  object  here  is  to  persuade  the  Court  to  order  a 
pavty  to  be  admitted  to  an  office  which  is  to  confer  som^ 
benefit  upon  him,  without  shewing  that  he  has  any  inchoate 
title  by  prescription  to  fill  that  office,  or  receive  that  bene* 
fit.  A  free  burgess  in  this  case  is  a  corporate  officer ;  but 
he  is  a  corporate  officer,  without  a  prescriptive  right,  and 
in  favour  of  such  a  party  mandamus  will  not  go.  If  the 
other  ground  is  taken,  the  impediment  is  equally  strong,  for 
if  .he  is  not  a  corporate  oiQicer^  we  cannot  interfere  in  the 
mode  suggested. 

Rule  refused, 

,  Merewether,  the  next  day,  moved  for  a  rule  nisi  for  an 
information  in  the  nature  of  a  quo  warratito  against  the 
mayor  of  the  same  borough,  upon  affidavits,  stating,  in  ad* 
dition  to  some  of  the  former  facts,  that  the  mayor  is  the 
returning  officer  of  the  borough,  and  that  the  charter  of 
EUXabeth  directs  that  there  shall  be  twelve  principal  bur« 
gesses  to  assist  die  mayor^  and  that  the  mayor  and  principal 
burgesses  shall  every  year  name  two  principal  burgesses 

(«)  1  Wils.  S8S.  (1^)  1  Sir  W.  Bis.  60. 
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before  the .  other  inhabitants  of  the  borough,  who  are  t# 
elect  one  of  those  two  to  be  mayor  for  the  year  ensuing. 
It  appeared  that  the  persons  to  whom  their  nomination  was 
given,  and  by  whom  the  subsequent  election  was  made, 
were  variously  named  in  the.  corporation  books,  being  some- 
times called  burgesses,  and  at  other  times,  common  burgesses, 
freemen,  commons,  commonalty,  and  since  1678,  free  bur-- 
gessesi  all  which  terms  appear  from  the  records  of  the  bo- 
rough to  describe  the  same  class  of  persons,  and  to  shew 
that  the  inhabitants  were  the  freemen,  commonalty,  or  con^ 
mon  burgesses  ;  and  that  at  the  last  election  of  mayor,  the 
inhabitants  tendered  their  votes,  but  were  rejected*  This, 
he  contended,  was  contrary  to  the  charter;  but 

3%e  Court  said,  that  the  word  ^*  inhabitants"  in  the  char- 
ter, clearly  meant  the  burgesses,  and  therefore  refused  the 
rule. 


SOitrdof^  WESt  V.  AnDREWI^. 

Not,  S3. 

JLf  EBT  on  the  statute  55  Geo.  3.  c.  I37-  s.  6.  for  penal- 
ties. The  declaration  contained  sixteen  counts*  The  first 
coubt  stated,  ihftt  defendant  on  the  Ist  of  June,  1820,  was 
overseer  of  the  poor  of  the  parish  of  Westhampnett,  in  the 
county  of  Sussex,  duly  appointed  in  that  behalf;  and  that 

while  he  was  suc^h  overseer,  he  furnished  and  supplied  in 

the  parish  with 

proviiioDs,  though  there  be  no  proof  of  hit  appointment.  If  a  parish  officer  it  liable 
to  the  penalties  imposed  by  S2  Geo.  3.  c.  j33.  t.  4S,  still  he  mav  be  proceeded  a|ain8t 
under  the  general  act  55  Geo,  3.  o.  137^  vritbont  regard  to  the  loimer  statute.  Where 
the  declaration  alleged  that  the  defendant  was  a  person  having  the  providing  for,  order- 
ing, management,  control,  and  direction  of  the  poor  of  the  parten  of  fF.,  and  that  he 
had  supplied  the  poor  of  the  parish  with  provisions  ;  and  it  appearing  that  tV.  wat  one 
of  five  united  panshes,  whose  poor  were  jointly  maintained  by  all  the  parishes  in  one 
common  worlLhonte :— Held9  that  the  offence  wat  weU  laid*  ScathU,  that  the  dedaia^ 
tion  need  not  have  alleged  that  the  provisions  were  supplied  **  for  the  use  of  the  unrk^ 
housct"  ^  order  to  bring  the  cfite  within  the  ttati^e. 


An  acting 
gaardian  of 
the  poor   is 
liable  to  the 
penalties  of 
the  statute 
55  Geo,  3. 
c.  137.  ».  6. 
for  tupplying 
the  poor  or 
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)iis  own  name  and  for  his  own  proBt^  certain  goods  and  pro-        1822. 
visions  for  the  support  and  maintenance  of  the  poor  of  the 
said  parish.    Tlie  second  count  described  him  as  collector 
of  the  rates  of  the  parish ;  the  third,  as  a  person  having     Annaawi* 
the  providing  for,  ordering,  management,  control,  and  di- 
jreclion  of  the  poor  of  the  parish  ;  the  fourth,  fifth,  and 
sixth  counts,  were  framed  upon  the  three  first,  with  slight 
variations ;   there  were  then  two  setts  of   counts  charging^ 
the  defendant  with  supplying  goods  for  the  workhouse  of 
the  parish ;  and  the  remaining  four  charged  him  as  a  person^ 
amongst  others,  in  whose  hands  the  providing  for,  &c.  the 
poor  of  five  united  parishes  was  placed,  fVesthampneti  be- 
ing one,  and  supplying  the  goods  in  question.     Plea,  not  ' 
guilty,  and  issue  thereon.    At  the  trial  before  Wood,  B. 
at  the  last  I^n^  Assizes  for  the  county  of  Sussex,  it  ap- 
peared that  the  defendant  acted  as  one  of  the  guardians  of 
the  poor  during  the  year  1820,  but  there  was  no  evidence  of 
his  appointment  to  the  office,  and  objection  being  taken  that 
his  appointment  should  have  been  produced,  it  was  over* 
ruled.    The  poor-house  was  under  the  control  of  the  guar- 
dian of  the  united  parishes,  but  was  managed  by  one  Grif^ 
Jiths,  who  was  appointed  by,  and  received  directions  from 
them,  and  who  supplied  the  provisions  at  a  certain  rate  per 
head.    In  the  year  1820,  he  purchased  some  ewe  sheep  of 
the  defendant  for  the  use  of  the  poor-house  and  of  himself, 
and  paid  him  for  them.    It  was  then  objected  for  the  de- 
fendant^ that  this  evidence  was  insufficient  to  support  the 
declaration,  but  the  learned  Judge  thought  the  evidence  was 
such  as  brought  the  defendant  within  the  statute,  and  the 
pbintiff  had  a  verdict,  by  his  own  election,  upon  the  third 
count  only» 

Marry  ait,  in  Easter  Term,  obtained  a  rule  to  shew  cause. 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted. 


*     OASES  IN  THB  KtMa^B  BUTCV, 

QunUy  and  Long  now  appeired  to  shew  canM,  but  wctt 
stopt  by  the  Court,  who  called  upon 

Martyati  and  CoUrihope  in  dapport  ot  the  tote.    Aa  the 
plaintiff  has  elected  to  enter  die  Terdict  upon  the  third 
count  only,  the  argument  in  thia  caae  may  be  eonfiiied  to 
that  count*    There  are  several  objections  tO'  it.    First,  the 
statute  upon  which  this  action  is  brought  is  not  Applicable 
to  the  case.    The  parish  in  qu^stioBi  is  one  of  several 
united  parishes  under  one  and  ^  same  nMnagemeat>  having 
one  joint  poor-house,  and  tberelbre  idl  offences  connected 
widi  the  poor,  are  properly  punishable  under  the  former 
statute  22  Geo.  5.  c.  88.  s.  42.  the  penalty  in  which  is  otAj 
20/.     But  second,  the  defendant  is  described  as  ^  a  person 
in  whose  hands  the  providing  for,  ordering,  management, 
control,  and  direction  of  the  poor  of  the  said  parish  is 
placed'^  which  is  a  misdescription  of  him  in  two  particu- 
IwB,  (ot,  as  gnardian  only,  he  has  no  share  ki  the  provision, 
management,  or  control  of  the  poor  at  all ;  they  are  in  ^ 
hands  of  the  overseers ;  the  guardians  have  only  to  superior 
tend  the  conduct  of  those  who  have  the  management  of  the 
poor  ;  they  have  nothing  to  do  with  the  poor  themselves  ; 
and  if  the  defendant  has  any  share  in  the  management  of 
the  poor,  still  it  is  not  of  the  poor  **  of  the  said  parish," 
few  the  poor  of  that  parbh  are  managed  jointly  vnth  those 
of  four  others.    Then,  third,  to  bring  the  case  within  this 
statute,  it  should  at  all  events  have  been  alleged,  that  die 
provisions  were  supplied  for  **  the  use  of  the  workhouse,** 
and  not  for  the  use  of  the  poor  of  the  parish;  the  object  of 
the   sixth  section  of  the  statute   beings  to  prohibit  the 
churchwarden,  8cc.  from  supplying  provisions  *^  for  the  use 
of  any  workhouse  or  workhouses."    On  these  grounds  the 
defendant  is  entitled  to  a  new  trial. 

Abbott,  C.  J.— -According  to  what  took  place  at  the 
trial  of  this  cause,  if  there  is  any  one  count  in  the  declara- 
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tfen  sustained  by  the  itvidencc^  the  pkiiitiff  is  entitled  to       18^. 
retaitt  his  verdict,  aifd  I  think  we  ought'  not  to  jield  to  anjp      ^tT^^^' 
ofcjceticm  in  point  of  fomi)  not  made  before  the  learaed  p. 

Judge.    One  abaction  ia>  that  the  defendant  is  not  properly     ^^'^**^"^ 
described    in  the  declaration.     In  some  counts  he  is  do* 
aeribed  as  a  person  having  the  providing  for,  managemenl;^ 
fcc.  of  die  poor  of  the  particular  parish  of  fVesihampnett  by 
Kune.     if  that  description  of  hint  is  sustained  by  the  evi^ 
dence»  the  objection  £uls«     I  take  it,  that  where  panshea 
are  united  under  i2£  Geo.  3.  c.  83.  guardians  are  to  be  ap* 
pointed  for  each  parish,  who  are  constituted  overseers  of  the 
poor  of  the  particular  parish  for  which  they  are  appomtedr 
and  have  many  exckisive  duties  to  perform  respeetiiig  their 
own  pari^,  but  also  for  several  purposes  become  guardians  of 
the  united  parishes ;  and  therefore,  that  as  regards  their  owo 
particular  parish,  their  office  is  several,  but,  as  respects  the 
united  parishes,  it  Is  joint.     That  being  so,  I  am  of  opinion 
that  thi»  defendant  must  be  considered  as  a  person  having 
the  management,  control,  and  direction  of  the  poor  of  that 
parish  for  which  be  is  appointed.    Though  the  declaration 
may  contain  one  or  more  words  descriptive  of  the  duties  of 
the  defendant,  which  are  not  sustained  by  the  evidence,  yet  I 
think  such  an  objection  ought  not  to  prevail,  it  being  su(i>- 
cient,  in  my  opinion,  that  the  all^ation  should  in  substance 
be  made  out.     Another  objection  taken  is,  that  all  the 
counts  of  the  declaration  charge  the  defendant  widt  having 
supplied  these  provisions  for  the  maintenance  of  the  poor 
c^  the  parish  of  fVesthamptteit  generally,  whereas,  according 
to  the  evidence,  they  were  supplied,  not  for  the  maintenance 
of  the  poor  of  this  parish,  but  for  the  supply  of  the  work'' 
house  in  which  the  poor  of  the  united  parishes  are  main- 
tained.   And  then  it  is  contended,  that  as  the  statute  con^ 
tains  two  particular  classes  of  cases  to  which  it  is  to  apply,, 
namely,  where  the  provisions  are  supplied  **  for  the  use  of 
any  workhouse  or  otherwise,**  and  as  these  sheep  were  sold  to 
be  used  tn  the  workhouse,  those  ceunta  of  the  deelaraliep 
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1822.  whidi  allege  them  to  have  been  sold  for  the  maintenance  of 
the  pdor  of  the  parish,  are  not  proved,  because  the  allega« 
tion  ought  to  have  been  that  diey  were  supplied  for  the,  use 
Ahdrsws*  ^f  ijjg  xDorhhouse.  This  objection  was  not  taken  at  nisi 
priusy  but  if  it  had  (been  taken,  I  am  by  no  means  satisfied 
that  it  ought  to  have  prevailed,  because  the  language  of  the 
sixth  section  is  ''  for  the  use  of  any  workhouse  or  work- 
houses, or  otherwise/for  the  support  and  maintenance  of  the 
poor/*  Now,  to  supply  provisions  for  the  use  of  the  work- 
house/  is  one  mode  of  supplying  for  the  support  and  main  i 
tenance  of  the  poor.  I  am  not  satisfied  that  this  objection 
ought  to  prevail,  but  not  havmg  been  made  at  the  trial,  I 
^nk  it  ought  not  to  prevail  noww  It  is  of  great  importance 
that  these  objections  in  pomt  of  form,  which  are  often  taken 
contrary  to  the  justice  of  the  case,  should  be  presented  dis*» 
tinctly  to  the  Judge  at  the  trial,  for  if  tenable,  then  great 
expence  to  the  parties  would  be  saved.  This  is  an  objec- 
tion of  form  and  not  of  substance,  and  I  think  we  ought  no( 
to  give  effect  to  it,  especially  where  it  is  a  matter  of  so 
much  doubt.     I  think  this  rule  ought  to  be  discharged. 

Batlbt,  J. — ^I  am  of  the  same  opmion.  The  55  Geo.  3 
C«  137*  was  intended,  as  it  seems  to  me,  to  establish  one 
general  provision  throughout  the  kingdom,  in  cases  of  thi» 
description,  and  that  it  viras  not  the  intention  of  the  legisla 
ture  that  there  should  be  one  rule  under  the  £2  Geo.  3. 
c  83.  as  to  those  parishes  which  were  united  under  that  act, 
and  another  rule  as  to  those  parishes  not  so  united.    There 
is  a  provision  in  the  latter  statute  under  which  this  case  might 
have  fallen,  provided  the  55  Geo,  3.  had  not  been  passed  ; 
but  that  would  have  been  a  provision  local  in  its  nature,  and 
only  applicable  to  particular  places ;  but  in  the  general  pro* 
vision  which  was  afterwards  made  by  the  55  Geo*  3.  there  is 
no  exception,  as  to  those  places  comprehended  in  Mr.  Gil^ 
berfs  Act.    I  do  not  think  it  was  the  intention  of  the  legis 
tiire  to  except  those  cases  which  were  previously  made  liable 
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to  penalties  under  die  ^'provinon  of  the  22  Geo.  3«  I  cut 
Bee  no  reason  for  such  aa  exception  ;  ncMr  can  1  comprehend 
why  a  provision  should  be  made  as  to  one  description  of 
poor-house,  different  from  that  applicable  to  another,  if  they 
are  both  of  the  same  nature.  There  being  no  exception  in 
die  55  Geo,  S.  and  the  provbion  being  general,  I  think  we  are 
bound  to  consider  this  case  as  coming  widiin  the  operation 
of  that  statute*  With  respect  to  those  persons  who  arat 
guardians  of  the  poor  under  the  22  6^0.  S.  and,  who  ha¥« 
the  order,  management,  control,  and  direction  of  the  poor 
of  the  parish  in  which  they  are  appointed ;  it  seems  to  me^ 
that  they  fall  most  stricdy  under  the  provinons  and  are  with^* 
in  the  range  of  diose  mischiefs,  which  the  55  Geo.  3.  waa 
intended  to  remedy*  They  have  the  power  of  appointing  the 
person  who  b  to  provide  for  die  poor,  and  make  contracts 
for  the  diet  and  clothing  of  the  paupers  in  the  workhouse* 
That  person  is  placed  under  the  strict  inspection  and  control 
of  the  overseer,  guardians,  and  governors  of  the  poor*  Why 
then  each  guardian  has  a  distinct  duty  to  perform.  He  is 
carefully- and  stricdy  to  see  that  the  diet  supplied  for  the 
poor  is  good  and  wholesome ;  but  all  that  strict  care  and 
inspection,  will  be  liable  to  be  superseded,  if  the  person 
who  is  to  make  the  inspection,  is  also  to  supply  the  artidea 
which  the  poor  are  to  eat.  I  think  therefore,  that  this  case 
comes  clearly  within  the  mischiefs  which  the  statute  intended 
to  remedy.  As  to  the  objection  that  the  declaration  in  this 
case,  ought  to  have  described  this  as  a  supply  **  for  the  work* 
house,"  and  not  for  the  poor  of  the  parish,  I  think  it  ia 
not  tenable.  If  the  poor  of  this  particular  parish  are  main^ 
tained  in  a  workhouse  which  is  common  to  the  united 
parishes,  still  this  would  be  a  supply  for  the  poor  of  the 
particular  parish.  But  ^iiether  the  poor  are  supplied  in 
the  workhouse  or  out  of  it,  seems  to  me  to  be  quite  imme* 
to-ial  for  the  purpose  of  this  case.  It  is  said  that  this  ia 
not  a  supply  for  the  poor  of  this  specific  parish,  because  i( 
ia*  united  with  other  parishes.    Thia  is  a  very  fallacipus  w^- 


190 


iQsat. 


West 

V. 


lAd  CASKS  IN  THB   ULMO's  BXNCH,     ' 

1822.  guineiit,  for  if  I  supply  provisions  for  A^  B»  Mid  C.  ^mi 

<^^/^^  they  dine  jointly  togetheri  I  supply  ^mek  and  every  of  them 

VtKST  individually.    It  seems  to  aie  therefore,  that  none  of  Cb# 

A*Hi>RBW8.  ojbijcctions  in  this  €«se^  ve  welt  fotnided. 


'  HoLBOYD,  J. — 1  am  also  of  A»  mmm  opinion.  I  think 
it  quite  dear  that  ibe  5^  Geo.  3*  being  a  general  law,  is 
sufficient  to  comprehend  th(B  oases  to  which  Mr.  Gilbert*^ 
A^  applies ;  and  J  am  of  opinion  ithat  this  case  is  clearly 
within  the  words  as  well  as  die  spirit  and  meanmg  of  the 
general  act.  As  to  the  objection  that  the  defendant  in  this 
oMe  had  not  ff  the  providing  lor,  ordering^  management^ 
iDontrol  and  direction  pf  the  poor"  of  this  parish^  I  think 
be  had  such  a  control  as  brings  him  witliin  the  operation  of 
tbe  act,  and  at  all  eveppts  wilbip  the  alteijBiiUve  part  of  the 
auth  section.  But  it  is  said,  that  inasmudi  Us  be  was  guao- 
dian  of  the  poor  of  the  auiied  parishes,  be  is  not  prpperly 
described  in  the  declaration  as  being  the  guardian  of  tliis 
parish,  because  his  duty  was  not  confined  to  this  particular 
parish  only.  It  is  contended,  therefone,  that  the  allegation 
in  the  declaration  that  be  was  guardian  of  the  poor  of  this 
particular  paridi  is  not  proved.  I  however  am  of  a  di£> 
ferent  opinion.  '  I  take  ibis  declaration  to  be  drawn  consi»- 
tently  witli  sound  rules  cS  pleading.  Jt  k  an  established 
tuleof  pleading,  that  it  is  not  necessary  to  make  the  allegft- 
tioo  to  the  full  extent  to  which  the  proof  will  go.  Suppose, 
in  the  case  of  a  prescription  for  a  right  of  common  for 
sheep,  and  the  proof  is  of  a  right  /mt  ail. sorts  of  commonr 
Mt  cattk:^  it  has  been  fsxpressly  held,  that  the  allegation  is 
made  out»  and  that  it  is  not  neceiaary  to  make  the  allegation 
oo-cateqsive  with  the  rights  This  applies  directly  to  the 
principle  of  this  case.  But  there  is  no  occasion  to  resort 
to :  any  rules  of  law  «|pon  the  subjecti  for  it  seems  to  be  per- 
lectly  clear,  that  if  it  was  the  duty  of  the  defendant  as 
guardian,  to  superintend  the  maintenance  of  the  poor  of  tlie 
ttoiteii^arishesy  tbo  all^prtioi^  thM  be  l^.lhia.conlrolaiid 
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iufficient  to  ivstaiD  this  action*    As  to  the  other  objectioo, 

that  it  is  pot  aUt%ed  that  the  supply  was  for  the  workhoute, 

but  for  tb^  poor  generally,  I  am  by  no  means  satisfied  that    Aaoaf  w%, 

it  would  have  been  a  good  objection  if  taken  at  the  trial;; 

but  not  haviivg  baen  falim  then,  1  think  we  ought  not  to 

l^ve  any  weight  to  it  now,  coueeiviog,  as  I  do,  tjhat  the  moat 

ouschievous  and  uqjust  consequeinces  would  reault  if  parties 

were  allowed  to  keep  back  objections  in  point  of  f<Hin,  and 

nfter  taking  the  chance  at  the  trial  upon  the  meiits,  then 

toing  tbeni  forward  after  th^  merits  $te  found  agamst  them. 

)  therefore  think  that  this  verdict  ofight  not  to  h^  dii*- 

tiirbed. 

3£8T«  J .—- Olgectious  in  point  of  form  are  not  at  any 
time  entitled  to  much  encouragement,  but  certainly  not 
^fter  trial,  and  for  this  obvious  reason,  that  if  they  are  taken 
at  the  trial,  they  may  be  inimediately  answered  by  iactSjt 
f>erhaps  within  the  power  of  the  other  party  to  give  in 
evidence.  The  first  objection  tdben  in  this  case  at  the  imi 
was,  that  the  defendant  was  a  guardian  of  the  poor  of  five 
parishes,  and  therefore  that  ^declaration  was  insufficient; 
but  the  answer  to  that  was,  that  he  acted  in  the  manage^ 
naent  of  the  f)oor  of  the  particular  parish  mentioned  in  the 
declaration^^;  and  I  think  that  was  a  sufficient  answer  in  point 
<»f  £aet  so  as  to  remove  the  objection.  The  next  objection 
taken  was,  that  it  was  necessary  to  prove  the  defendant's 
appointment  as  a  guardian.  That  I  think  was  not  necessary. 
It  was  sufiicient  to  prove  him  acting  in  the  character  of 
guardian ;  for  it  has  been  decided,  that  if  a  man  is  chained 
With  doing  a  particular  thing  whilst  he  is  cloathed  with  a 
particular  character,  if  he  acts  in  that  character  the  Court 
wiU  presume  that  he  is  legally  appointed.  That  was  laid 
down  by  Mr.  Justice  Buller  in  the  case  of  a  Custom-house 
officer.  If  a  man  acts  in  the  character  of  rector  or.  vicar  of 
a  parish,  is  it  necessary  to  prove  bis  .induction  and  institu* 
tiou  i    Until  the  contrary  is  shewn  it  is  sufficient  to  proves 


Wbst 

9. 


IM  cases  in  the  KIV€r'B  BSMtlH, 

1^22.  that  the  party  acts  in  the  character  to  justify  the  Court  in 
presuming  that  be  is  properly  appointed.  In  dus  case  I 
think  it  was  no  objection  that  this  defendant  was  employed 
in  the  management  of  the  poor  of  fife  united  parishes;  for 
if  be  was  employed  in  the  management  of  them  all,  be  was 
employed  for  every  <Nie9  and  therefore  the  declaration  pro^ 
perly  describes  him  as  the  guardian  of  the  particular  parish. 
There  are  many  parishes  in  London  which  are  united,  but 
atill  they  exist  as  separate  parishes  for. all  purposes  except 
that  which  relates  to  the  management  of  the  poor  undei' 
Jdt,  Gilbert's  Act  The  parish  of  Wt9thampnHt^  though  it 
is  united  with  other  parishes  under  that  statute,  still  may  bo 
described  as  a  separate  parish,  and  therefore  a  man  wb^ 
acts  for  the  five  united  parishes;  may  be  said  to  act  for  each 
of  the  five.  Then  it  is  said  that  this  defendant  ought  to 
have  been  proceeded  against  under  Mr.  Gilberfs  Act,  be* 
cause  these  parishes  are  united.  That  by  no  means  follows. 
It  appears  to  me  that  it  would  have  been  a  most  extraordi- 
nary  circumstance,  if,  when  the  l^islature  passed  the 
S6  Geo.  3,  and  thought  fit  to  make  a  general  regulation 
applicable  to  every  person  who  had  the  management  of  the 
poor  of  any  parish,  and  subjected  him  to  a  penalty  of  100/^ 
for  selling  provisions  to  the  poor,  they  should  have  exempted 
united  parishes  (where  there  is  a  much  greater  latitude  for 
abuses  of  this  kind)  firom  the  operation  of  die  statute.  It 
appears  to  me  to  be  impossible  to  shew  that  such  was  the 
intention  of  the  legislature.  This  statute  imposes  cumu^ 
lative  penalties,  but  whether,  the  defendant  be  still  liable 
under  Mr.  GUbert's  Act,  it  is  not  for  us  to  decide.  It  it 
sufficient  ^  for  us  to  say,  that  this  statute  is  manifesdy  applh» 
cable  to  every  description  of  parish,  whether  the  parish 
maintains  its  own  poor,  separately,  or  is  united  with  aoy 
other  parish,  I  am  of.  opinion  that  this  case  is  clearly/ 
within  the  statute  upon  which  the  action  is  founded.  ^ 

Hule  discharged  (fl).  •  ' 

(«)  Vide  3  Barn.  Sc  Aid.  l45«    5  Ibid.  SS8.    9  J.  B.  Moore,  IS/,' 
Ai»te,.yol.  i.|».  59r«  . 
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X  HE  questioo  in  this  case  Was^  whether  a  cm  aa.  agabiat.  a  jf.  /a.  and  % 
the  person, ' and  ^fi>fa.  agabst  the  goods.  qF . the. defendant^  ^'^ atthe same 
night  both  bsue  at  tlie  same  time.    It  appeared  that  the  Sj?*  JSS""**d 
sheriff's  officer,  having  both  writs  deliTered  to  him,  went  to  the  person  of 
the^defendant's  house  for  the  purpose  .of  taking  him  in,  es-f 
•oution  on  the  ca.  sa«,  and,  not  being  able  to.  find  himi  took 
hit 'goods  in  execution,  under  the  ^  ^«;  .and  on.  shewing  . 
oaase  against  asrule  for  setting  aside  the  execution  for  this 
aHeged  irregukrityi         . 

•     .  . 

The  Court  said,  there  was  nothing  irr^nlar  in  the  piro* 
ceadings,  both  writs  might  run. together,,  and  therefore     ;  ^.. 

' 'Discharged' the* hile,^ with  OSsts*  ' 


* -•-  ^  « 


w         «        •    y 


Cdmpbell  fdr  the  j[>Iaihtiff,  atid  ChUty  fdr  the  defendants 


CaILA  t;.  ELGOODi 


Nov.  26. 


o 


N  shewing  cause  against  a  nile  for  setting  aside  an  A  sum  of  mo^ 


att^hment  against  the  plainjtiffy  for  not  paying  money  pur;-  to  be  paid  by 
suant  to  an  award,  it  appeared,  that  after  the  arbitrator,  liad  ^war^  oV  ^^ 


an 


published  his  award,  the    plaintiff  was   proceeding  to  the  arbitrator  can- 

.  .  not  be  attach- 

chambers  of  the  attorney  of  the  bthef  party,  to  the  refer-  ed  in  A.'s 
ence,  for  the .  purpcise  of  paying,  over  die.  money,  bnt^  on  cess  out^ol^^e 
his  way  thither,  he  was  served  \rith  .an  attachment  out  of  ^J^lf'^*'.?®"''^ 

•'  '  of  the  city  of 

-v.  >A  ^       ^..  .*    London,  at  the 

suit  of  a  creditor  of  B. ;  therefore  where  a  rule  nisi  had  been  obtained  against  A,  in  tliis 
Court  for  contempt,  in  not  paying  money  pursuant  to  an  award,: — Held,  that  it  was 
no  ground  for  opposing  a  rule  for  attachment,  that  by  the  process  of  the  Sheriff's  Court 
Che  money  wns  attached  in  his  handi  to  answer  the  <ubt  or  B.'8  creditors* 
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the  Sheriff's  Court  of  the  city  of  London^  by  ¥^hich  flie 
sum  of  money  thus  awarded  was  attached  in  his  hands,  to 
answer  the  debt  of  a  third  person.  Notwithstanding  thir 
proceeding  the  plaintiff  was  attached  for  aot  performing  the 
award,  and  the  question  was,  whether  the  foreign  attache 
nentwaa  a  suffident  ground  for  settmg  aside  tbo  attltcli-» 
flient  of  GOBtempt  i 

CMtty  shewed  cause  agabst  the  rule,  and  conteodedf  that 
the  pkintiff  wag  still  liable  to  be  attached.  It  is  dear  thai 
wbere  moaey  is  actradged  by  a  soperior  Court  ta  be  due 
from  A^  to  B^  it  coiild  not  be  attached  by  a  foreign  couct. 
Such  mode  of  proceeding,  if  allowiedy  would  render  the 
judgaaent  of  a  superior  Court  absolutely  niigalory«  la 
there  any  thing  in  the  award  of  an  arbitrator  which  distin- 
gnifhes  it  from  the  ordinaiy  juc^;ment  of  this  Court  i  Cer- 
tainly not.  The  arbitiatq^  iasubstitnled  in  the  place  of  the 
Judge  and  Juiyt  and  his  award  is  of  as  much  force  as  the 
judgment  of  the  Court.  In  Coppell  v.  Smith  (a)  it  was  ex- 
pressly decided,  that  if  a  sum  of  mofoey  is  directed  to  be 
paid  by  j1.  to  B.  by  the  Master's  allocatur,  it  cannot  be 
attached  in  A*^  hands  by  process  out  of  the  Sheriff's  Court 
in  an  action  against  B.  That  case,  by  parity  of  reason,  ia 
precisely  m  point ;  for  the  'award  of  an  arbitrator,  who  ia 
also  an  officer  of  the  Court,  is  of  the  same  force,  at  least, 
as  the  allocatur  of  die  Master.  Besides  which,  in  this 
case,  there  is  an  affidavit  that  this  attachment  out  of  the 
Sheriff's  Court  was  obtained  fay  GoUnsiou  between  the  parr 
lies» 


2/b&,  contrA.^— -The  pleindff  in  this  case  hafl  bam  guii^ 
ef  no  contempt,  and  ^reibfe  he  is  not  liaUe  to  an  attachr 
ment  It  ia true  that  themonegr  awarded  was,  due»  an4  the 
plaintiff  was  prepared  to  pay  it.      For  that  purpose   b^ 


(«)4T.R»aa. 


wtDt  to  tbe  othinr  putj,  and  aknicMt  m  tlie  verj  act  of  ^d^- 
pajfiag  i^  bo  if  sarved  with  afordgn  attacbmentr  and  tbe 
pojnnent  is  mupended.  Under  these  circumstances  it  would 
be  extfeoMl J  bard  upon  tbe  plaintiff  to  say,  that  he  was 
liable  to  an  attachment  firoim  tUs  Court  for  a  contempt  for 
not  pajdng  the  mooey^  when  he  is  preTented  from  doing  so 
by  tbe  act  of  a  Coiurt  of  competent  jurisdiction.  There  is 
no  doubt  that  a  creditor  msy  attach  die  money  of  his  debtor 
in  tbe  bands  of  a  banker  or  other  stranger ;  and  what  is 
there  to  take  this  case  out  of  that  general  rule?  This  is 
money  of  a  debtor  in  tbe  bands  of  the  plaintiff,  who,  as 
respects  the  creditor,  is  to  him  a  stranger.  The  party  who 
claims  the  money  is  not  concluded  by  the  foreign  attach- 
ment ;  he  may  put  in  bail  and  defettd  it  in  the  Court  out 
of  which  it  issues,  and  then  that  Court  will  determine  whe- 
tfaor.  tbe  money  be  d«e  or  not;  but  die  phiortiff  in  tbis 
case' has  no  such  rsmedy.  If  the  plaifitiff  is  to  be  held  m 
osntcnpt  under  diese  drcumstanoes,  he  may  be  compel* 
Ibi  to  pay  the  money  twice ;  first,  under  the  foreq^  attach* 
laent;  aad,  second,  nnder  the  process  of  thb  Court  bj 
attachment  for  contempt.  The  Court  will  not  enter  into 
die  question  whether  the  foreign  attachment  issued  in  con- 
sequence of  any  supposed  collusion  between  the  parties, 
b«t  will  decide  the  pomt  upon  the  validity  of  the  proceed* 
ing  in  pcMnt  of  law. 

Per  Curiam^F^yfe  certainly  shall  not  go  into  the  ques* 
tiott  of  collusion,  nor  decide  upon  the  merits  of  the  case. 
Tbe  result  of  all  the  decisions  upon  the  point  now  raised  is, 
diat  a  judf^nent  of  this  Court  cannot  be  defeated  by  any 
intermediate  step  of  this  kind.  A  judgment  of  this  Court 
cannot  be  affected  by  the  process  of  die  Sheriff's  Court. 
fhm  an  arbitrator  is  an  officer  of  this  Court ;  he  is  sub- 
stitaledin  the  place  of  theJudge  and  Jury,  and  his  decision 
is  founded  upon  a  submission  to  arbitration,  winch  has 
been  made  a iiiie  of  Court,  and  therefore  it  is  in^effect  tbe 
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same  as  if  judgment  had  been  pronowiced  upon  the  case 
by  the  Court  itself.  If  the  plaintiff  pays  the  money  mider 
the  attachment  for  contempt^  that  will  be  an  answer  to  the 
proceedings  in  the  Sheriff's  Court.  We  think  the  case  of 
Coppell  V.  Smith  is  directly  in  pointy  and  therefore  the  rule 
for  setting  aside  the  attachment  for  contempt  must  be  dis* 
charged ;  but  let  the  attachment  lie  in  the  office  for  a  week. 


Rale  discharged^ 


TWfddyr 


Holmes  v.  HiggiKs^ 


Where    the 
agent  emploj'- 
ed  in  endea* 
iKNu-ing    to 
carry  tlirongh 
ParUament  a 
bill  for  making 
a  raUwayySued 
tbe  chairman 
of    ft   com- 
mittea  of  sub- 
■criben  to  the 
andertaking, 
lor  hiB  work 
and   lal>oar, 
andexpences 
incarred    as 
toch    agent, 
and  it  apnear- 
ed  that  the 
agent  himself 
was   a   sub- 
scriber to  the 
nudertaking : 
Held,  that  the 
action  wonld 
not  lie* 


Ti 


HIS  was  an  action  for  work  and  labour,  and  for  mo-' 
aey  laid  out  and  expended  by  tbe  plaintiff,  as  surveyor 
to  a  company  formed  for  making  a  railway  from  Womerdey 
to  the  river  Dun,,  in  the  county  of  York.  The  defendant 
pleaded  non  assumpsit  y  and  by  an  order  of  nisi  prius  the 
cause  was  referred  to  the  arbitratioa  of  a  gentlemaik 
at  the  bar.  The  ai bitrator  awarded  to  the  plaintiff  the 
sum  of  324/.  \5s.r  but  certified  that  it  was-  pr&ved  before 
him  '^  that  the  plaintiff  and  the  defendant  were  subscribers 
to  and  shareholders  in  the  undertakings  for  the  benefit  oS 
which  the  work  and  labour  was  performed,  and  the  ex- 
peaces  iticurred  by  the  plaintiff,  which  formed  his  demand 
in  thi»  action/'  It  appeared  that  the  defendant  had  acted 
as  chairman  of  several  committees  of  subscribers  and  shares 
holders,,  assembled  for  the  purpose  of.  carrying  the  intended 
railway  into  effect,  and  that  the  plaintiff  had  selected  him 
as  the  person  responsible  for  the  work  and  labour,  and  ex* 
-pences  incurred  in  endeavouring  to  carry  the  bill  through 
parliament.  The.  bill  had  been  opposed,  and  in  conse- 
quence of  non-compliance  with  some  of  the  standing  orders 
pf.tbe.  House  of  Commons,  the. measure  wa&  wiihdrawiW 
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On  sfaeving  cause  against  a  rule  for  setting  aside  the  a  wand  1822. 

of  the  arbitrator,  the  question  was,  whedier,  as  the  plaintiff  ^^^/^^^ 

and  the  defendant  were  both  subscribers  to  and  shareholders  Holmm 

in  the  undertakings  for  the  benefit  of  which  the  work  and  Higmhi. 
labour  was  perforoiied,  and  Axe  expences  in  question  bjr  the 
{Jaintiff  incurred^  this  action  could  be  maintained. 

After  hearing  Brougham  for  the  plaintiff,  and  F»  Pol- 
Jock  for  the  deCendanjI;! 

Abbott,  C.J.  said — lam  quite  satisfied  that  this  ac- 
tion is  not  maintainable.  If  a  number  of  persons  associate 
together  for  the  purpose  of  carrying  on  some  undertaking 
for  their  joint  benefit,  and  anyone  of  them  is  employed  as 
surveyor  or  agent  for  the  purpose  of  carrying  the  object  in 
view  into  effect,  the  question  is,  whether  that  person  does 
not  stand  in  the  situation  of  one,  who  himself  is  to  be 
considered  as  an  employer,  and  liable  to  contribute  to  the 
cxpence  of  his  own  employment?  I  think  he  is;  and  on 
that  ground  I  think  this  action  cannot  be  maintained.  This 
action  is  brou^t  against  a  person  who  was  chairman  of 
such  an  association,  and  it  is  said  that  he  is  the  proper 
person  to  select.  If  he  had  given  any  personal  nndertakii^ 
to  pay  the  expences  incurred  by  the  plaintiff,  that  might 
entail  a  liability  upon  him.  No  such  circumstance  appears 
in  this  case,  and  consequently  I  think  he  is  not  liable  in  this 
action.  It  would  be  well  for  those  employed  as  solicitors 
*or  agents,  on  occasions  of  this  kind,  to  say  to  the  chairman, 
*^  Sir,  if  I  am  to  be  engaged  in  this  work,  I  shall  look  to 
you  for  remuneration,  and  i  desire  you  to  give  me  some 
security  for  my  remuneration  before  I  proceed."  If  the 
chairman  of  a  meetings  such  as  this  has  been  described  to 
liave  been,  chose,  after  such  a  notice,  to  ac(  any  longer,  he 
would  act  at  his  peril ;  but  as  no  such  circumstance  appears 
in  this  case,  I  am  of  opinion  that  the  plaintiff,  who  is  a 
isubscriber  to  this  undertaking,  cannot  maiqtaiii  hia  actioii 
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Agtinst  a  co-subacriber,  in  the  absence  of  an  espnm  or  ii^- 
plied  underUkbg  to  pay  his  expenoea. 

Bay  LEY,  J. — I  am  ef  the  aame  opinioo.  Suppose  an 
action  were  brought  bj  the  plaintiff  against  all  the  sub- 
scribers, would  they  not  be  entitled  to  pkad  in  abatement 
that  the  plaintiff  was  himself  a  co-subscriber  to  the  same 
undertaking  i  I  diink  it  is  clear  that  the  plabtiff  being 
himself  a  subscriber  could  not  maintain  an  action  against 
his  co-subscribers. 


The  rest  of  the  Court  concurred. 


Rule  absolute^  for  setting  «side  the  mward. 


iVor.  S6. 


Le.s  V'  Shobb  and  Another. 


A.  is  let  into  xIlSSUMPSIT  for  goods  sold  and  delivered^  with  the 
^^^^SSmspw^  common  money  counts.  Plea^  non  assumpsit  and  issue 
prodoced  from  ih^reon.    This  was  the  second  trial  of  the  aame  cause  of 

a  ittM  mliiey 

•itnate  in  land  action.  The  first  trial  took  place  before  Richards,  C»  B. 
a  fanner  (at'  Bt  the  Summer  Assizes  far  Derbyshire,  l&t\,  when  a^er- 
i^u^yl^,    diet  was  found  for  the  defendant.    In  die  following Tenn 

and  pays  an 

annual  rent  for  the  spar  to  B/?  landlord,  and  ezereises  dominion  oyer  it  by  disposing 
of  it  as  his  property ;  C.  from  time  to  tinoi  «ole|8  upon  the  lapd,  and  carries  am^ 
portions  of  the  spar,  and  A.  brings  assumpsit  for  the  Talue  of  the  spar  so  tai^en  away  i 
After  verdict  li^  the  Jury,  inding  that  B.  the  tenant  of  the  taad^  has  an  hitevelt  hi  the 
spar,  and  has  not  surrendered  it  to  his  lan^dlord :— Held,  that  Uie  landlord. cannot  conyey 
such  a  tide  to  A.  as  will  enable  the  Tatter,  (snpposlng  his  possession  is  clearty  established 
to  waiye  the  tortious  talcing,  and  bring  assumpsit  for  the  ydue  of  the  span  in  the  ab* 
sence  of  an  express  contract  of  sale,  though  the  tenant  has  neyer  disturbed  his  pos- 
iesiion, 

TThere  a  defendant  on  two  snccessiye  trisl*  of  the  same  cause  of  action  had  obtained 
a  yerdict,  the  Court  set  aside  the  hot  yerdict,  and  ontered  a  aoasoit,  lu  order  that  the 
phHntiff,  who  dahned  title  to  property  which  savoured  of  the  realty,  aiigbl  not  bt  far  ^ 
ever  concluded  from  agitating  his  right. 


LM 
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tlie  plamtiff  obtaiiiQd  ii  rale  foi'  m  new  triftl,  oil  ibe  ^prcmlii 
thBt  the  verdict  wms  agaknt  efidence^  and  at  iht  last  La^ 
it^asms  for  the  aame  county,  befofie  Btti,  i.  ibe  deleodant 
again  had  a  verdttt.  In  EatUr  Term  the  plaintiff  obtamed 
a  nik  nisi  for  a  new  triai,  on  the  ground  of  misdinctton  oH 
the  part  of  the  learned  Jndga;  and  noW|  on  afaewing  canM» 
the  caae  was  this :-~ 

.  The  object  of  the  action  wai  to  recover  a  amnof  28/.  18f^ 
being  the  value  of  a  quantity  of  apar  (the  refuse  of  ore  tAen 
from  a  lead  mine)  carried  Iway  by  tibe  defendants  from  tiaw 
io  time,  between  the  years  1814  and  i8i7.  It  appearsd 
diat  the  land  from  which  the  spar  was  taken  wts  let  by  the 
Rev.  Mr.  Hurd  some  years  sinoe  to  a  luemer  named  Lmhe 
Bond,  as  tenant  from  year  to  year.  In  the  outset  of  the 
case  the  plaintiff  rested  his  title  to  maintain  dias  acdon 
upon  a  written  agreement/  between  him  and  the  owner  of 
the  land,  by  which  it  was  alleged,  that  the  latlerhad  granted 
to  him  for  a  certain  term,  and  for  certam  consideration 
therein  specified,  all  the  spar  deposited  on  the  quarter  coitl 
(the  portion  of  land  round  the  shaft  of  the  mine  allotted 
for  the  purpose  of  mining  operations)  after  the  mineral 
abouid  be  eirtracted;  but  this  agreement  not  being  pro- 
duced, recoaiee  was  had  to  evidence  of  enjoyment;  nd  it 
•was  accordingly  proved  that  die  phuntiff  had  from  time  to 
lime,  dnring  a  period  of  throe  or  four  yearsi  exendaed  a 
dominion  over  the  spar  so  deposited,  and  bad  paid  nmt  it 
4be  rate  of  m«  per  annmn  to  the  gsound  landlord.  There 
was  i»  evidence  of  any  sale  to  the  defendants ;  bat  it  was 
proved  that  diey  bad  enteled  upon  the  land  and  caused  awiff 
she  spar  which  was  the  subject  of  this  action,  without  die 
consent  of  the  phanliff,  who  new  brought  assampstit  for 
goods  sold  and  delivered.  It  was  objected  en  the  part  of 
the  defendant,  1 .  That  before  the  phdntiff  couU  recoviir, 
be  must,  at  all  events,  produce  d»  written  i^reeiAent  und^r 
which  he  dori^vd  titk  to  the  qw  in  qnestioii}  for,  in  4he 
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182d.  absence  of  that,' his  ground  of  action  completely  £iiiled^ 
fi«  That  primi  fade  the  spar  was  the  property  of  die  ter 
nant  of  the  land,  who  had  at  least  an  interest  in  it,  and 

Bhorv.  could  not  be  disposed  of  by  die  landlord  to  a  stranger,  nn* 
less  it  should  appear  that  by  the  terms  of  the  demise  to  the 
tenant  the  spar  was  expressly  r^perved,  t<^ether  with  aright 
of  entry  upon  the  land  to  carry  it  away ;  3.  That  there  was 
no  privity  of  contract  between  the  plaintiff  and  the  de- 
fendant to  entitle  him  to  maintain  assumpsit  for  goods  sold 
and  delivered ;  and,  4.  That  supposing  the  plaintiff  had 
•uch  a  posse^aion  of  the  spot  whereon  the  spar  was  depo^ 
eited,  as  would  entitle  him  to  maintain  trespass  against  a 
wrongdoer  for  taking  a  portion  of  the  spar  without  his  leave 
and  licence,  still  he  oould  not  waive  the  tort  and  bring 
assumj^sit,  unless  it  appeared  that  he  had  the  indisputable 
title  to,  as  well  as  the  possession  of,  the  property.  It  a|>- 
peared  in  the  course  of  the  trial;  that  the  practice  in  the 
mining  districts  of  Derbyshire  was  for  the  tenant  of  the 
surface  of  the  soil  to  take  such  portions  of  the  refuse  spar 
from  the  quarter  cord  of  ^e  mine,  as  he  thought  necessary 
for  the  purpose  of  making  walks  and  mending,  roads  on 
«  the  farm ;  and  in  this  instance  it  was  said  that  the  tenant 

had  taken  portions  of  spar  for  such  purposes.  An  attempt 
had  been  made  on  the  part  of  the  defendant  to  establish  a 
custom  for  the  working  miners  to  take,  fis  their  own  per- 
quisite, the  refuse  spar  after  the  mineral  had  be^n  extracted, 
but  in  the  result  the  custom  so  .set  up  was  negatived  by  the 
Jury.  The  learned  Judge  told  the  Jury,  that  in  order  to 
enutle  the  plaintiff  to  recover  in  this  action,  he  must  make 
out  a  clear  and  indisputable  title  to  the  spa^*  produced  from 
the  mine.  In  the  absence  of  the  written  agreement,  under 
which  the  plaintiff  derived  title  (and  there  being  no  proof 
of  any  contract  of  sale  by  the  plaintiff  to  the  defendant  of 
the  spar  in  question),  they  would  have  to  say,  first,  whetlier 
the  plaintiff  had-  any  title  whatever  to  enable  him  to  main- 
^n  d^s  acfiou  {  and,  second,  whether  there  was  any  thing 
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#a  tk^  ctms  from  ^whkh  a  Contract  of  s$}e  might  be  implied*        18tt. 
•As  .to  the  fiwt  question   it   mppeared  from  the  evidence*      ^"^v^/ 
diat  the  tenant  of  the  land  had  been  accustomed  to  take  '' 

auch  portions  of  the .  reftise :  spar  ast  he  thought  propHcr.  for      9^oas. 
ibis  own  use.     A  preliminary  question  for  .the  Jury  therefore 
^:wasy  .whether  the  tenant  had. in. tliis  instance  surrendered  tp 
ihis  landlord  all  his  own  interest  in  the  spiar ;  for.if  he  bad 
•not,  it  was  quite  clear  in  point  of  law^  that  without  the 
-consent  of  the  former^  the  latter  could  not  dispose  of  the 
-spar  to  a  stranger ;  and   consequently  this  plaintiff  could 
.have  no  title  which  would  enable  him  to  maintain  an  action 
'/or  goods  sold  and  delivered;    The  mere  possession,  and 
i9uch  c^cts  of  ownership  as  had.  been  proved  in  the  plaintiff, 
would  not  entitle  him  to  bring  this  form  of  action^  upless 
he  had  a  clear  title  to  the  property ;  for  though  possession 
would  authorize  a  man  in  bringing  trespass  or  trpver  against 
a  wrongdoer,  still  he  could  not  waive  the  tort  and  bring  an 
action  ex  contractu,  unless  he .  had  the  title.     If.  the  Jury 
jshould  be  of  opinion  that  the  plaintiff  had  no  title,  and  that 
, the  tenant  had  not  given   up  his  interest.in  the  spar,  ^ then 
.'the  question  whether  there  was  any  privity  of  conlract  be- 
tween, the  plaintiff  and  the  defendant  would   fall  to   the 
ground.     The  Jury,  after  long  consideration,  found  their 
verdict  for  the  defendant ;  expressly  stating  that  the  refuse 
apar  belonged  to  the  landlord  i  (thereby  negativing  the  cua- 
.tomfor  the  working  miners  to  take  it),  but  that  the  tenant 
had  not  given  up  his  right  to  use  the  spar  for  such  pur- 
poses, connected  with  his   farm,    as   he  thought  proper. 
After  the  learned  Judge  had  read  his  report,  he  said  he 
.  thought  at  the  trial,  as .  he  thought  now,  that  he  ou^ht  to 
have  nonsuited  the  plaintiff. 

Denman,  C.  S.  (with  whom  was  N.  G.  rClarke,  jun.) 

shewed  cause  against  the  rule,  and  contended  that  the  ques- 

•tioii  was  now  concluded  by  the  .finding  of  the  Jury  upon 

f)ie  fact  of  title  ^  or  no  title^    Aa  the  plaintiff  bad  allowed 


ISSi.       ^  ^>iM  to  go  to  tbe  Jury  m  die  mniier  nporled  by  the 
^^i^"/^^      Jeamed  Judge^  he  had  no  right  to  complam  if  die  Jwy 
^^        found  their  verdict  egainst  him.    The  utmoat  which  the 
Hbork.      Court  could  do  waa  to  grunt  a  new  trial  upon  payment  of 
«OBt8>  inasmuch  aa  the  defendant  was  now  in  poaseasion  of 
the  verdict  found  by  die  Jury  upon  tbe  whole  meritfl  of  tbe 
<3au8e.    Could  the  Court  say,  in  the  absence  of  die  written 
tigreeinent  under  which  the  plaintiff  claimed  te  have  title 
to  this  property,  thtft  there  was  any  privity  of  contract  be- 
tween him  and  the  defendant^  to  aa  to  endtle  him  to  mam- 
tain  assumpsit?  If  not,  tbb  verdict  could  not  be  disturbed. 
Upon  this  point  the  plaintiff 'a  case  endrriy  depended ;  for 
without  proof  of  a  clear  title  it  was  impossilde  this  form 
of  action  could  be  maintained. 


The  Court  stopt  him,  and  called  up6n 

N.  G.  Clarke,  sen.,  and  Reader,  to  anpport  the  rule. 
This  case  having  been  moved  on  die  ground  of  a  misdirec- 
tion, on  the  part  of  the  learned  Judge  who  ^ed  the  cause, 
the  plaintiff  is  eotided  to  a  new  trial  without  costs,  if  tbe 
Court  should  be  of  opinion  dial  tbe  verdict  is  wrong.  The 
misdirection  complained  of  is,  that  the  learned  Judge  toU 
the  Juryi  the  question  for  dieir  consideration  was,  whether 
the  tenant  of  the  land  had  given  np  his  right  to  the  apnr 
forming  the  refuse  of  the  mine  in  question.  Now  that 
question  had  nothing  whatever  to  do  with  thb  case.  The 
question  waa,  whether  the  phrintiff  bad  die  poaseasion  xsi  the 
apar  so  as  to  constitute  bim  the  visible  owner  and  proprietor 
<of  it ;  and  upon  that  question  there  was  no  doabt  Wbalever. 
The  Jury,  by  their  verdict,  negatived  the  ontom  set  np 
for  the  working  miners  to  take  the  refuse  spar,  and  expressly 
iouod  that  it  was  die  property  of  die  owner  of  the  aoil. 
If  so,  it  is  dear  that  the  owner  of  the  soil  had  a  right  So 
diipose  of  it  to  wbom  be  pleased.  To  whom  did  he  din^ 
pose  of  it}  Why,  to  die  plaintift    How  is  thM  evidaloai*f 
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Why  it  is  proved  tliAt  the  plaintiff  hm  the  posslssaioii  of  it 
#or  four  years;  pays  SOs.  a  year  rant  for  it;  deals  ¥fidi  it 
•s  his  pwo ;  aad  midges  a  profit  of  it  by  selling  it  from  tuae 
^  time  to  different  persons.  There  vrm  no  donbt  at  the 
trial  that  the  defendant  had  taken  the  apar  in  ^nestion,  avl 
that  he  ought  to  pay  somebody  for  it.  To /whom  was  hn 
^prinudrily  liable  for  the  vahie  ?  Why,  ib  the  plaintifl^  who 
had  the  possession  wad  apparent  ovoership.  Can  it  te 
doubted  that  in  this  case  the  phrintiff  had  snch  posaessien 
as  would  hav«  enabled  him  to  maintain  trespass  for  disturb* 
iag  his  possession  ?  if  not,  what  is  there  to  prevent  Ms 
waiving  the  tort  and  bringing  assumpsit  against  a  persem 
who  has  dispossessed  him  of  part  of  his  property  i  Sup- 
posing it  to  have  been  properly  left  to  Ihe  Jury,  whether 
die  tenant  of  the  land  had  or  had  not  surrendered  his  in- 
terest, still,  if  tho  tenant  aeqmeseed  in  the  plaintiff's 
possession,  and  never  disturbed  his  right,  the  presump- 
tion of  law  is,  diat  the  plaintiff  had  an  indisputable  title. 
•The  conduct  of  uU  the  parties  is  sufficient  to  shew  that  the 
.tenant  had  waived  all  right  to  this  spar.  It  is  clear  thit 
the  plaintiff  had  such  a  possession  and  apparent  ownership 
in  the  property  as  entitles  him  to  maintain  this  action.  At 
the  trial  it  was  insisled  on  the  part  of  the  plaintiff,  that  the 
tenant  had  no  right  whatever  to  this  spar«  and  could  not 
have  diaposed  of  itw  He  was  tenant  of  the  land,  and  wil^ 
only  entitled  to  the  cropa^  and  he  clearly  couM  not  tafcts 
-apar  which  was  part  of  the  soil  itself.  The  tenant  Was 
merefy  occupier  for  agricultural  purposes,  and  codd  not 
take  -  parcel  of  the  land.  Supposing,  however,  that  he 
might  have  prevented  his  landlord  from  coming  upon  th^ 
'hmd,  unless  the  latter  bad  reserved  a  right  of  entry  to  take 
4he  spar,  still  it  would  be  no  answer  in  the  mouth '  of  th'e 
tenant,  to  say  to  the  purchaser  of  the  spar  (as  the  plaintiff 
jn  Ais  instance  must  be  conridered  to  be)  that  the  landlord 
had  no  right  to  dispose  of  it  in  the  manner  stated.  IF  a 
landlord  lets  land  to  a  tenant  ^without  iteservitig  the  right  to 
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.  HISS.  come  on  the  land  to  cut  down  trees,  and  he  does  come  upon 
the  knd  without  licence,  and  euts  down  a  tree,  and  after- 
wards sells  it  to  a  purchaser,  it.  is  no  answer  to  the  pur- 
^^^'**      .chaser  to  say  that  the  landlord  had  no  right  to  sell.    The 

-tenant  might  bring  an  action  of  trespass  against  his  landlord, 

4but  he  would  have  no  right  to  impeach  die  title  of  the  pur- 
chaser of  die  tree  after  it  was  severed ;  but  assunung  the  case 
to  have  been  properly  left  to  die  Jury,  whether  the  tenant 

.had  or  had  Bot  parted  widi  his  interest  in  this  spar,  it  is 
submitted,  that  as  the  tenant  had  claiiped  no  right  himself, 

,.had  made  no  objection  to  his  landlord's  authority  to  dispose 
/of  the  spar,  and  had  for  so  long  a  time  acquiesced  in  the 

.  pUmatiff 's  possession,  all  question  relating  to  the  tenant  b  at 
an  end.    The  question  here  is,  whether  die  defendant  is  to 

.  pay  a  person  who  has  no  interest  in  the  spar,  or  a  man  who 
has  the  possession,  has  pud  rent  for  it,  apd  defdt  with  it  as 
Jbis  pwn  property  t 

Abbott,  C^J. — This  being  an  action  of  assumpsit  for 
floods  sold  and  delivered,  it  ne(:essarily  proceeds  upon  the 
notion  that  there  is  a  contract,  express  or  implied,  between 
Ihe  parties.  As  to  any  express  contract  between  the  parties, 
there  is  none ;  and  die  question  is,  whedier  any  can  be  in* 
ferred.  Now,  die  utmost  effect  that  can  be  given  to  the 
/evidence  produced,  as  to  the  manner  in  which  the  spar  was 
removed,  is  to  infer  a  contract  on  the  part  of  the  defendant 
to  pay  the  value  of  the  spar  to  the  person  who  should 
ultimately  be  found  entitled  to  receive  it.  That  is  the  most 
favourable  way  of  putting  the  *case  for  the  plaintiff.  So 
treating  it,  did  the  plaintiff  shew  a  clear  and  indisputable 
right  to  the  spar  ?  for  unless  he  did,  he  cannot  support  this 
action.  He  himself  was  not  the  owner  of  the  land,  nor  of 
the  mine.  Had  he  been  the  owner  of  either,  his  case  vrould 
have  stood  much  more  favourably  than  it  does  at  presentt; 
but  he  claims  title  under  the  person  who  is  the  owner,  and 
his  title  is  to  be  evjkleiiced  by  9  written  agreement  entered 
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into  with  that  person,  but  that  agreement  is  not  prodticed^        IMf. 
Can  we  then  say  tliat  he  has  made  out  a  deiar  and  indbpnt- 
able  title,  when  the  title  depends' upon  sctene  written  instru- 
ment which  has  not  been  given  in  evidienecf?    I  timik  we'      tao^v* 
cannot;  and  theriefore'I  am  of  opinion  that  the  plaintiff  baai 
failed  in  making  out  his  case;'  but,  inasmuch  as*  the  Verdict* 
for  the  defendant  would  conclude  the  plaintiff  for  ever,  H' 
aoffiered  to*  stand,  we  think  that  the  verdict  for  the  defendaH^r 
should  be  set  aside,  and  a  nonsuit  entered.    If  we  were  tc^* 
grant  a  new  trial,  it  could  only  be  upon  payment  of  costs- ' 
The  utmost  we  can  do  is  to  order  a  nonsuit  to  be  ehter^»  .  r 

HoLEOYD,  J.  (a) — I  am  of  the  same  opinion.     If  the 
plaintiff  can  on  a  future  occasion  produce  legal  evidence  of' 
his  title  to  this  spar,  he  vrill  have  an  opportunity  of  doing^ 
so,  by  bringing  a  fresh  action^whidi' he  would  not  have's 
right  to  do,  if  we  were  to  suffer  the  present  verdict  to  standu* 
because  he  would  then  be  shut  out  for  ever.    On  the  pre-^ 
sent  occasion,  I  do  not  think  the  plaintiff  made  out  his  case* 
upon  such  evidence  as  would  entitle  him  to  recover.  Some** 
thing  has  been  said  respecting  the  plaintiff's  possession  of' 
Uie  spar,  and  the  acts  of  enjoyment  proved  as  being  sUffi*- 
cient  to  entitle  him  to   bring  an  action  of  trespass  against 
any  person  who  took  it  away  without  his  leave  and  licence  ;- 
but  I  think  there  is  no  such  evidence  of  possession  in  this 
case,  as  can  bear  out  that  argument,    in  trespass  it  is  in 
general  sufficient  only  to  prove  possession,  to  sustain  the 
action  against  the  wrong-doer,  but  a  distinction  was  taken 
in  a  case  from  Carlisle,  where,  instead  of  bringing  an  ac- 
tion of  trespass,  the  party  brought  ^ectment ;  and  there  it 
was  held,  that  the  plaintiff  must  shew  not  only  possession' 
but  right.     In  this  case  there  was  no  evidence  of  contract. 
If  there  had  been  a  contract  entered  into  between  these ' 
parties,  there  probably  would  have  been  no  occasion  for  the: 
plaintiff  to  produce  the  written  evidence  of  his  title,  to  e&» 

U)  Bcyicy^J.  waS'SWeal. 
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ISM.  aUe  kmi  to  recover  die  vakw  of  Ae  apar^  fa«it  here  we  hate 
noduog  but  the  sioiple  h€t  of  the  deAiuhnit  takittg  the  8p«r 
away  widwiit  aagr  pmbj  biiwectt  him   aad  the  plaintiff. 

BmMkUm  Xhen  all  that  the  planitiff  sfaewt  as  evickaice  of  title  conaiata 
ia  certain  acts  of  tafoymeat^  bat  whctiiei  fab  eajojment  waa 
exdnatve^  so  aa  to  induda  all  the  afar  pauAwaJ  feom  the 
nine^  doea  not  appear.  Wbadwr  he  bod  a  fight  to  take  it 
all  away^  remains  itt  doidbt*  If  doea  appear  that  his  rights 
whateyei-  it  is^  ariaea  undev  swritteo  agreement^  not  pro*^ 
daoed  in  evidenoBk  Tberefore,  efsdenco  of  piutial  enjo^ 
ment,  nnlesa  the  phnntiff  liaa  the  right  of  possession  aa  well 
aa  the  title,  is  not  sufficient  to  enable  him  to  maintain  the 
present  action,  as  for  goods  sold  and  delivered.  AUowsig 
that  n  man  maj  waive  a  tort  and  bring'  assniapsity.  and  al- 
lamkm  it  to  be  unquestioiiaide,  that  taking*  away  tine  wpm  iia 
the  tortious  mlmner  stated  in  thiacaae,  conldbetseated  aa 
a  aale ;  still  the  qnestioii  is,  whether  tho  mere  possession; 
wiAout  aiiy  evidence  of  tide  -in  the  plaintiff,  givea  him  tb# 
right  of  bringing  this  form  of  action^  The  only  ground* 
upon  which  we  can  infer  »  contract  of  sale  in  this  case,  iv 
die  absence  of  an  express  contract,  is,  that  the  defendant,: 
in  taking  the  spar  in  the  manner  stated,  subjected  himself  ta 
the  liability  of  paying  the  person  who  was  legally  cntided 
to  make  a  demand  of  the  value.  What  evidence  then,  m 
diere»  of  the  plaintiff's  title  to  maintain  thb  action  i  He 
claims  title  by  virtue  of  a  written  agreement  with  the 
owner  of  the  land,  but  that  agreement  is  not  produced.* 
in  the  absence  of  that  document,  we  cannot  assume  that  he 
had  a  right  to  sell  the  spar,,  and  recov^  the  talne  of  it  in  as 
action  of  assumpsit.  As  the  plaintiff  is  at  present  umdiler 
to  support  the  present  action,  I  think  the  proper  course  to 
be  adopted  is,  to  set  aside  the  verdict  for  the  defendant,  and? 
enter  a  nonsuit;  and  d^n  the  plaintiff  may  bring  n  fiiesh 
netion^upon  better  materirisi  if  he  shoidd  be  so  advised. 


Best,  J. — I  am  jdeatly  of  opinion  that  I  ought  to  have 


immtfid  Dur  fMotiS  «t  tiio  trml»    I  tkkik  there  vw  not      lasi. 
si^eot  tvideocei  to  «u|K>orl  thw  tctioD.     Perhaps  iho 
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cases  which  have  d^ided  that  tort  najr  ba  c^osrartad  mUn  v. 

assumpsit,  have  been  carried  as  far  as  thej  can  be  carried, 
and  it  nuijf  l^  wofth  while  to  consider,  whether  the  authori- 
ties will  bear  out  that  principle  as  applied  to  this  particular 
case.    It  has  been  held,  that  if  a  party  waives  the  tort  and 
brings  assumpsit,  he  must  prove  a  clear  and  undoubted  title* 
It  did  not  appear  to  m/tf  that  th^  pUiptiflf  in  this  case  had  * 
proved  any  title.     The  evidence  of  possession  was  involved 
in  great. doubt  a^d   difficulty;   but  supposing  it  to  have 
been  perfectly  clear  and  satisfactory,  still  it  appeared  to  me, 
that  the  person  lender  whon^  the  plaintiff  claimed,  was  in  no 
condition  to.confor  upon  him  a  valid  tide  to  this  species  of 
pjroperty,  for  he  had  let  the  land  to  Bond,  and  if  a  man  lets 

m 

land  to  a  tenant,  unless  he  excepts  the  right  of  possession 
as  to  a  part,  nothing  passes  to  the  third  person  to  whom  he 
9iaymaJkQ  a  grant  of- the  part  supposed  to  be  excepted^  I 
cannot  see  how  this  spar  could  pass  to  the  plaintiff  under  aiqp 
agreement  with  the  landlord,  without  the  consent  of  the  te- 
nant. With  respect  to  trees,  it  is  expressly  determined,  that 
trees  pass  to  the  lessee  if  not  excepted,  and  if  the  lessor  grants 
to.  another  '^  omnes  boscos  et  arbores  auas^"  nothbg  passes, 
because  they  passed  to  die  lessee  (a).  That  doctrine,  I 
think,  is  distinctly  applicable  to  the  present  case,  because 
here,  for  any  thing  that  appears  to  the  contrary,  the  tenant 
was  entitled  to  the  exdunve  possession  of  the  land,  unless 
he  had  expressly  surrendered  his  rights  with  respect  to  this 
8|iar.  In  fVUte  v.  Sayer  (&),  it  is  said,  that  if  the  lessor 
excepts  trees,  but  grants  to  the  lessee  the  right  of  cutting 
the  Iqppingsi^  and  afterwards,  the  lessor  enters  upon  the  land 
without  tha  consent  of  the  lessee,  to  cut  the  trees,  he  wouU 
be  a  trespasser.  If  that  be  law,  it  is  directly  in  point  with 
the  pf  eaent  case.  Here,  undoubtedly,  the  right  to  the  spar  is 
still  in  the  landlord,  but  there  is  a  right  of  possession  in  the 
(*)  10  Via.  Abr.  B.  b.  14. 9S1.  W  Pakner,  Sit. 
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tfenaitty  ftnd  unless  the*  tenant*  bao'  surrendered  to  the  laiid* 
lord  the  right  of  lettii^  the  spiur  to  a  third  person^  the  hnd-^ 
lord  cannot  make  fl '  good  ^  conveyance*  •  >  > 

Judgment  of  nonsoittf 


Nov.  S&  Meb  V.  Hopkins.- 


^^llSx%^^^  The  plaiiititf  having  heen  nonsuited  at  the  last  Assizes 
proceedlngty  for  the  county  of  'Northamptlm,  brought  ai  writ  of  error, 
party  bringing  which  the  defendant  treated  as  a  nullity,  and  took  out  and 
stateTio^iftf  levied  execution  for  his  costs.  On  a  former  day,  a  rule  nisi 
i^dayit  that    ^ras  obtaided'  for  sistting  aside  the  execution  for  irregularity, 

h  being  executed  after  the  allowance  of  a  writ  of  en'or. 

Andrews  shewed  for  cause^  diat  the  writ  of  error  was 
brought  for  delay^  and  that  no  errors  had  been  assigned;  but; 
independently  of  this,  a  nonsuited  platntiflf*  could  not  bring 
a  writ  of  error. 

Abraham^  for  the  plaintiff,  answered,  that  the  affidavit  in 
support  of  the  rule,  stated  that  the*  plaintiff  had  been  ad- 
vised by  his  special  pleader,  and  believed;  there  w^s  error  in 
the  record,  but  as  the  affidavit  did  not  state  that  there  was 
any  real  error,  and  as  none  could  now  be  pohited  out. 

The  Court  said,  the  writ  of  error  was  ho  supersedeas^ 
unless  there  was  reason  to  believe  that  there  Was  real  error. 
If  the  party  bringing  the  writ  of  error  would  not  pledge 
his  conscience  to  the  fact  that  there  was  error,'  the  Court 
would  not  infer  it.  There  was  nothing  stated  to  induce  the 
Court  to  believe  that  there  was  any  real  error,  and  there* 
fore  there  could  be  no  stay  of  iproceedings. 

Rule  discharged,  with  Costs. 
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iPbe  Kino  v.  The  Inhabitants  of  Pbnkgoes  and        Tuadmf, 

T»  J.  _  No©.  26. 

Machynlleth. 


X  HIS  was  an  iitdictment  against  the  defendant  for  not  After  copvic- 
repairing  a  bridge  in  the  county  of  Montgomery  \  the' |^t*at  "the^* 
defendants  having  been  found  guilty,  and  received  judgment  rj^i^n^Jt 

at  the  Sessions,  grant  a  certio- 

rari to  remove 
the  proceed- 

Sir  William  Owen  now  moved  for  a  certiorari,  to  remove  p,J!Lo2  ©f* 
the  indictment  into  this  Court,  for  the  purpose  of  having  it  »? ™8  »"  ^ 
quashed  for  several  errors  on  the  record.     He  referred  to  qaashed  on 
R^na  v.  Dixon  (a).  Rex  v.  The  Inhabitiints  of  Oxford-  ^  on  the  re- 
Mre  (ft),  and  Rex  v.  Nichok  (<0.  '  ***^ 

Abbott,  C.  J. — 1  am  clearly  of  opinion,  that  this  is  not 
a  case  in  which  we  ought  to  grant  a  certiorari  for  the  {:»ur- 
pdse  mentioned.  There  have  been  cases,  I  believe,  in  which 
the  Court  has  granted  a  certiorari  to  remove*  convictions, 
and  the  judgments  found  thereon,  for  the  purpose  of  eiH 
forcing  them ;  but  those  were  cases  moved  at  the  instance 
of  the  prosecutor ;  and  there  may  be  many  cases  in  which 
that  would  be  a  very  proper  course  of  proceeding.  Here, 
however,  the  application  is  at  the  instance  of  the  defendant 
for  a  certiorari,  to  remove  the  proceedings  after  conviction 
and  after  judgment,  for  the  purpose  of  having  the  indict- 
ment quashed ;  which  is  in  effect  an  attempt  to  obtain  the 
advantage  of  a  writ  of  error  without  the  expence  of  it. 
There  may  be  cases  in  which  the  Conrt  has  granted  a  cer- 
tiorari before  judgment,  but  it  must  be  in  the  discretion  of 
the  Court,  whether,  after  judgment,  we  will  allow  a  certiorari, 

(«)  1  Salk.  150.  S.  C.  6  Mod.  61.  (6)  13  East,  411. 

S.  C.    SLordRaym.  971.    S.  C.  (c)  Id.  412.  n.  (a). 

5  Salk.  78. 
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i8d9.  in  order  that  the  indictment  may  be  brought  before  us,  to 
have  it  quashed.  We  think  this  is  not  a  case  in  which  such 
a  discretion  ought  to  be  exercised  in  favour  of  the  defend- 
Fxjiioosi.  ant*  Hie  r^ular  and  ordinarj  coiirae  is,  to  bring  a  writ  of 
error;  and  we  cannot  upon  motion  do  what  may  be  done  by 
a  Court  of  error.  The  cases  which  hav«  been  cited  do  not 
warrant  this  application.  Why  did  «o|  the  defendants  apply 
to  the  Court  before  the  prosecutof  was  suffered  to  incur  the 
expence  of  a  tria)  |  This  u^  f^  mation  to  sa^v^  the.  «i;penc^ 
of  a  writ  of  error  by  motion  x>nly,  which  cani^t  be  ailow^; 
for  if  we  were  improperly  to  quash  the  indictraent,  the  pro* 
aecutor  wpuld  have  90  r^^y.  The  d^^nda^l  must  bring 
a  writ  of  error,  tf  he  in  fo  ^yp(^» 

HpiOtoVD^  J.  (eO— S^»  he  fosiejubered  a  case  from 
Yorkshire,  where  there  was  .an  affjjUeatioii  lo  remove  the 
indictment  after  conviction,  but  he  was  not  certain  whether 
k  was  before  judgmevi^,  H^  bfiliev^c)  hpH^eyer^  that  jw^- 
ment  was  ^bftefwar^.  giv^  in  this  Court,  and  that  the  pnKt 
^edingfl  hmi  been  removed  for  the  piirpoie  of  enforcing  the 
^nvidioM.  WUere  thf  objiect  ia  to  annul  the  proceedinga, 
ibe  regular  courae  is,  to  hriag  a  writ  of  error ;  and  as  there 
m  nothjuig  m,  tlnis  case  to  tali^e  it  OAit  g|  tfie  ordinary  course^ 
%  cer^ioraci  oitgbt  not  to  go^ 

.    Bmt,  J.— rConcurredi 

Certiorari  denied. 
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HIS  was  a  rule  calling  on  the  plaintiff  to  shew  caase  Bailable  pro- 
why  the  bail  bond  given  by  the  defendant,  should  not  be  made  retarn- 
delivered  up  to  be  cancelled,  on  filing  common  bail,  under  palj^JJ.'^^ 
the  following  circumstances :—  Term,  bnt  if 

a  writ  be  sued 
out  ill  Trimtv^ 

The  p4aintiflr  had  sued  out  a  writ  against  the  defendant  io  reuiraable"  oiT 

Trinity,  returnable  on  the  last  return  in  that  Term,  and  two  of  3f^L7*°™ 

days  before  the  writ  expired,  he  caused  it  to  be  re-sealed  Term.   Where 

and  the  return  day  altered  to  the  first  return  in  this  Term,  in  Trinity,  was 

The  defendant  not  bemg  arrested  before  the  return  of  the  twlcTM^tetkd 

writ,  the  plaintiff^  got  tic  same  writ  re-sealed  a  third  time  *"**  ^^  return 

-  altered  to  the 

and  the  return  day  altered  to  the  last  return  in  this  Term ;  last  day  of 

and  the  defendant  having  been  arrested,  he  gave  a  bail  bond,  Xenn  ^litboot 
which  was  now  sought  to  be  cancelled,  on  the  ground  that  Hcl?*thAt"i£* 
these  alterations  in  the  return  day  of  the  writ  were  irregular  ^"t  not  hav- 
and  in  fraud  of  the  Stamp  Acts,  inasmuch  as  by  the  practice  until  the  dc- 
of  the  Court,  there  ought  to  have  been  a  fresh  writ  sued  out  ^^f^^^  "^^ 

each  time,  instead  of  these  alterations  in  the  origbal  writ.  regHla^  and 

need  not  have 

Sut  been  renewed. 

Per  Curiam. — ^There  is  nothing  irregular  in  this.  The 
rule  is,  that  if  no  use  be  made  of  the  writ,  it  may  be  re* 
sealed,  with  a  new  return,  provided  the  new  return  be  not 
later  than  might  have  been  originally  introduced  into  the 
verit.  It  is  clear,  that  originally  the  plaintiff  might  have 
made  the  writ  returnable  on  the  last  day  of  this  Term.  In 
bailable  process,  certainly,  a  return  day  cannot  be  intro- 
duced so  as  to  pass  over  a  Term  ;  but  if  a  writ  is  sued  out 
in  Trinity^  it  may  be  made  returnable  on  the  last  day  of 
Michaelmas  Term.  This  case  comes  clearly  within  that 
rule  ;  and  the  writ  not  having  been  in  fact  used,  it  would  be 
attended  with  great  inconvenience  and  expeace  to  the  suitors 
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of  the  Court,  if  we  were  to  hold,  that  because  the  writ  was 
inoperative  in  the  first  instance,  it  became  necessary  to  sue 
out  a  fresh  writ  with  a  new  stamp.  Here  the  writ  is  never 
used  until  the  defendant  is  in  fact  arrested,  and  that  is  the 
test  of  the  objection. 


Rule  discharged,  with  Costs.    . 

Hutchinson,  for  the  plaintiff,  and  Brodrick,  for  the  de- 
fendant. 


Nov.  27. 


Ex  parte  Kite  and  Another. 


The  statute  57    J.  HESE  persons  havmsr  been  convicted  by  two  Justices 

Geo,  3.  c.  87.  ^  ^        ,  ,  r    t^  r 

f .  5.  cnact5y      of  the  peace  for  the  town  and  port  of  Dover ^  of  smug- 
peMon'^offcf^  gl>ng»  were,  under  the  authority  of  57  Geo.  3.  c.  87.  sent  on 

mg  against  die  board  his    majesty's    ship   Gloucester,   for  the  purpose   of 

same,  or  any  ....  . 

other  Act  rela-  serving  in  his  majesty's  navy,  during  a  period  of  five  years. 

tnstonn  or  ex-  On  shewing  cause  against  a  rule  nisi,  obtained  on  a  former 

arrestcd^'be'is  ^^y*  ^^^  ^"^'^^  ^^  habeas  corpora,  to  bring  up  the   defend- 

tobe  conveyed  ants  to  be  discharged  from  their  commitment,  on  the  ground 
before  one  or  ,     . 

moreJastices    that  the  convicting  Justices  *  had  no  jurisdiction,  the  facts 
of  the  peace      i»     i       j  ^t 

«  residing  near  disclosed  were  these : — 

to  the  port  or 
piaee  into  which 
the  imuggUng 

ried,  or  near  to  ^^  ^  smuggling  boat,  whilst  they  were  locally  within  the  port 

the  pkiee  where 

any  eiteh  person 

thaU  be  so  taken  or  arrested.**  Where  two  persons  were  apprehended  in  a  smuggling  boat, 

under  this  Act,  whilst  afloat  in  the  port  of  F.,  which  had  an  exclusive  local  jurisdiction, 

and  after  being  taken  on  shore  and  detained  two  days  there,  were  carried  on  board 

again  and  conveyed  into  another  port,  where  they  were  convicted  by  Justices  of  another 

jurisdiction.    Semble,  tliat  such  conviction  was  illegal. 

If  by  the  same  statute  Justices  of  one  local  jurisdiction  have  authority  to  convict  for 
an  offence  committed  within  another,  such  authority  must  appear  upon  the  face  of  the 
conviction.  Tlierefore,  where  Justices  of  the  port  of  D,  convicted  for  an  offence  com- 
mitted in  the  port  of  F.  which  had  an  exchisive  jurisdiction,  without  shewing  on  the  face 
of  the  conviction  that  they  had  authority  to  do  so,  the  coo? iction  was  quashed. 


The  defendants  were  apprehended  on  the  Sd  of  October, 
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.of  Folkestone,  which  port  has  an  exclusive  jurisdiction  of       .1822. 
its  own.     They  were  taken,  together  with  the  uncustomed      ^^^^"^^ 
goods  found  in  their  possession,  on  shore  at  Folkestone,  and        jiitb. 
poofined  in  a  martello  tower  until  the  5th  of  October,  on 
which  day  they  wiere  put  on  board  the  boat  again  and  carried 
hy  water  into  the  port  of  Dover,  and  taken  before  two  Jus- 
tices of  that  town^  and'by  them  convicted  under  the  57  Geo.  3. 
c.  87.  and  sent  on  board  the  Gloucester.    The  conviction 
did  not  shew  upqa  the  face  of  it^  th^t  the  Dover  Justices 
had  any  jurisdiction  over  the  offence  imputed  ;  it  stated  .as  ^. 
hctf  that  the  boat  in  which  the  defendants  were  found,  was 
seized  in  the  port  of  Folke^one,  but  it  omitted  to  shew  that 
Folkestone  was  within  the  jurisdiction  of  Dover.  It  appeared 
from  the  affidavits^  that  the  town  pf  Folkestone  is,  for  all 
purposes  connected  with  the  customs^  within  the  limits  of 
^e  port  of  Dover,  and  that  the  defendants  were  necessarily 
conveyed  to  the  latter  town^  there  being  no  customs  ware- 
house^ nor  any  proper  officer  appointed  at  that  place,  to  re- 
ceive  the  uncustomed  goods  seized  and  brought  into  the 
port.     On  the  part  of  the  defendants  it  was  stated  upon 
affidavit,  that  although  there  was  no  customs  warehouse,  nor 
any  custom-house  officer  appointed  ^t  Folkestone,  to  receive 
uncustomed  goods  seized  in  that  port,  yet,  that  when  such 
seizures  were  made,  it  was  the  invariable  practice  to  take 
them  to  a  store-hpuse,  and  convey  the  smugglers  before  the 
Folkestone  Justices  for  conviction ;  and  that  in  this  particu- 
lar instance,  application  had  been  made  to  the  Justices  of 
that  town  to  hear  the  case ;  whereupon  a  day  was  fixed  by 
them  to  hear  the  complaint  of  the  seizing  officer,  but  for 
some  reason  the  defendants  were  conveyed  to  the  town  and 
port  of  Dover,  and  there  convicted.    Under  these  circum- 
stances the  question  was,  whether  the  Justices  of  Dover  had 
any  authority  to  convict  the  defendants. 

Jervis  shewed  cause.    The  Justices  at  Dover  had  juris- 
diction to  convict  in  this  case  \  and  the  question  turns  qpoQ 


S14  CASBS  IN   THS   KING'8  BEXCBT, 

1823.       ^e  statutes  4^  Geo.  3.  c.  121.  s.  7.  &  57  Geo,  3.  c.  87.  6.  5. 
^^^^^^^      By  section  7,  of  the  first  mentioned  statute,  it  is  enacted 
EiTJB?*      that  it  *'  shall  be  lawful  for  any  officer  or  officers  of  the 
army,  navy,  marinesi  customs,  or  excise,  and  he  and  they  is 
and  are  hereby  authorized,   impowered,  and  required,  to 
stop,  arrest,  and  detain  every  such  person,  and  to  convey 
him  before  one  or  more  of  his  majesty's  Justice^  of  the 
peace,  rending  near  to  the  port  or  place  into  which  such  ship, 
vessel,  or  boat,  shall  be  taken  or  carried,  or  near  to  the  place 
where  any  such  person  shall  be  so  taken  or  arrested,  8^c.'* 
The  section  5,  in  the  last  mentioned  statute,  is  expressed  in 
the  same  terms.    Tliese  sections  give  jurisdiction  to  two 
descriptions  of  Justices,  first,  the  Justices  residing  near  to 
the  port  or  place  into  which  the  boat  shall  be  taken ;  and 
second,  to  the  Justices  near  to  the  place  where  the  offender 
shall  be  taken  or  arrested.    The  question  then  is,  whether 
these  men  having  been  arrested  afloat,  in  a  place  locally 
v/ithin  the  limits  of  the  town  and  port  of  Folkestone,  which 
has  an  .exclusive  jurisdiction,  and  lodged  and  detained  there 
for  two  days,  {Folkestone  being,  for  all  purposes  connected 
with  the  revenue  of  customs,  part  of  the  port  of  Dover,  anc^ 
the  vessel  seized,  being  conveyed,  with  these  men  from  Folke* 
stone  to  Dover ^   the  magistrates   of   the  latter  town  had 
not  jurisdiction  to  convict  for  the  offence  in  question.    It  is 
not  necessary  that  the  conviction  should  shew  that  the  ma- 
gistrates of  Dover  had  jurisdiction  over  the  case.  Inasmuch 
as  the  act  of  Parliament  has  given  a  summaiy  form  of  con- 
viction  which  has  been  pursued  ;  and  though  it  appears  on 
the  face  of  this  conviction,  that  the  boat  was  seized,  and 
these  persons  were  apprehended  in  the  port  of  Folkestone, 
yet  it  does  not  shew  that  Folkestone  has  an  exclusive  juris- 
diction,  and  the  Court  will  not  intend  that  it  has,  in  order  to 
give  effect  to  the  objection.     The  fact  being  established  that 
Folkestone  is,  for  all  purposes  connected  with  the  revenue  of 
customs,  within  the  limits  of  the  port  of  Dover,  that  is  suffi- 
cient to  give  jurisdiction  to  the  Justices  of  the  latter  place^ 
and  therefore  this  conviction  is  perfectly  correct. 
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Litiledak,  oontri.    This    conviction  clearly  eUnnoi  be       int. 
mistainedi  Unless  il  appears  upon  the  face  of  it  that  the      ^"^v^^ 
Justices  0f  t)ot?et  h^d  jurisdiction  over  this  offence,    it       iLiTaT 
mast  eilheif  sheW  that  Ab  offence  was  committed  within 
thehr  immediate  jurlsdiefion^  or  at  all  events  that  their  jarii- 
diction  was  so  (iObnetted  with  die  place  in  which  the  offenoe 
was  m  fact  comnlitfedi  as  to  bring  the  case  within  their  aa- 
ihority.    NoW,  in  the  first  pkoe^  it  does  not  appear  thit 
this  offencie  was  cognislMe  by  the  Jttstfoes  of  tiie  town  and 
port  of  Jbo^er,  nor  in  fact  that  the  offence  %ras  in  any  way 
connected  with  that  place.    If othing  t^n  be  tollecfed  firoih 
the  conviction  itself^   from  which   it  can  be   understood 
that  tlie  offence  was  committed  vridtin  the  jurisdiction  df 
the  Justices  of  Dotef^  assuibing   that  they  bad  any  juria- 
diction  over  the  oflfence,  wbich,  it  is  submitted^  they  had 
not  under  the  clrcnmstances  of  this  cas^.    It  is  true  tfmt 
by  the  statute  47  Geo.  3.  s.  2.  e.  66.  s.  44,  if  persons  are 
apprehended  on  the  high  seas  for  any  offence  against  the 
revenue  laws,  the  Justices  of  die  peace  of  any  port  into 
whiefa  they  are  taken,  shall  have  the  same  power,  as  If 
fbe  offence  had  been  originally  committed  within  their  im^ 
mediate  jurisdiction.    But  it  appears  in  diis  case  that  the 
original  offence  was  cominitted  withm  the  limits  of  die 
jurisdiction  of  die  Folkestone   magistrates.     The  convic- 
tion merely  states  diat  the  Justifies  are  Justices  acting  for 
the  town  and  port  ot Dover;  but  it  does  not  state  that 
they  are  acting  for  the  town  and  port  of  Folkestone,    Surely 
diere  ought  to  be  some  connection  shewn  between  die  two 
places,  because  it  cannot  be  assumed  that  the  magistrates 
of  Dover  have  a  jurisdiction  in  the  town  of  Folkestone.  The 
statement  which  has  been  made  upon  affidavit,  that  Folke^ 
stone  is,  for  all  purposes  connected  with  the  customs,  widiin 
die  jnrisdiction  of  Doter,  is  answered  by*die  fact  that  in 
this  very  case  an  application  had  been  made  to  the  Fotke^ 
stone  magistrates  to  hear  the  complaint  against  these  per- 
sons, and  the  case  would  have  been  disposed  of  by  them, 
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.1822*        bad  not  the  seizing   officer  carried  the  alleged  offenderf 
^^^^^^^^^       before  the  Dover  Justice.     But,  supposing  die  fact  to  be,  as 
;^iVs.        represented,  still  it  must  be  shewn  that  the  Folkestone  ma- 
gistrates had  no  jurisdiction  in  a  matter  of  this  nature.    Hie 
magistrates  of  Folkestone  have  pnmi  facie  jurisdiction  over 
offences  committed  against  the  excise  and  custom  laws,  if  the 
offence  is  committed  within  their  jurisdiction.    They  have 
an  exclusive  commission  of  the  peace,  and  even  the  county 
Justices  could  not  interfere  with  their  jurisdiction,  still  less 
the  Justices  of  Dover;  and  the  case  of  Talbot  v.  Hubble  (a), 
wh^ch  arose  upon  12  Car,  %  c.  $3,  and  15  Car.  %  c.  2,  is 
an  authority  to  shew,  that  where  a  city  has  Justices  with  an 
exclusive  clause,  tUe  Justices  of  th^  county  cannot  act  in 
matters  of  excise.     It  seems  clear  that  under  the  47  Geo,  3^ 
c.  66,  the  Dov^r  magistrates  could  have  no  authority  in  the 
case,  unless  the  offence  was  committed  on  the  high  seas. 
Had  this  offence  been  committed  on  the  high  seas,  and  the  of- 
fenders been  taken  immediately,  and  in  the  first  instance,  into 
the  port  of  Dover,  then  the  Justices  of  that  port  would  have 
bad  jurisdiction;  but  here  they  are  apprehended  in  the  port 
of  Folkestone,  where  there  is  an  exclusive  jurisdiction  ;  they 
Itfe  detained  on  shore  for  t^o  days,  and  thence  carried  tp 
Jiover.     On  the  fa.ce  of  the  conviction  it  is  not  shewn  that 
the  offence  is  cozQmjtted  witl^n  the  jurisdiction  of  Dover ; 
the  whole  offence  is  committed  within  the  jurisdiction  of 
Folkestone,  and  the  magistrates  of  Dover  have  taken  upon 
themselves    to  make  a  conviction  for  which  they  had  no 
jurisdiction.    Fpr  these  reasons  the  writs  of  habeas  corpus 
pught  to  go, 

Abbott,  C.J. — Two  questions  have  been  raised  in  this 
case ;  first,  whether  the  J  ustices  of  Dover  had  in  fact  any 
jpiuthority  to  take  cognizance  of  this  offence ;  and,  second, 
assuming  them  in  fact  to  have  had  that  authority,  whe- 
ther the  conviction  is  bad  for  not  shewing   the  particul^f 

(41)  3  Stra.  1154. 
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fiict  upon  which  their  authority  was  founded.    It  is  provided        1822. 
by  47  Geo,  S,  a,  2,.  c.  66,  s.  44,  (which  recites  that  doubts  ^ 

had  arisen  whether  Justices  could  take  cognizance  of  any        Knt. 
offence  or  forfeiture  committed  on  the  Ugh  seas,  and  widiout 
the  limits  of  Ae  county,  city,  town,  or  place  in  which  they 
acted),  ''  that  from  and  after  the  passing  of  this  act,  in  all 
cases  in  which  any  Justice  or  Justices  are  empowered  to 
take  cognizance  of  any  oifence,  or  of  any  forfeiture  in  this 
act,   or  in  any  act  or  acts  of  Parliament  relating  to  the 
revenue  of   customs  or  excise,  it  shall  be  lawful  for  any 
Justice  or  Justices  of  the  peace  for  the  county,  city,  town, 
or  place  within  which  the  port  or  place  into  which  any  ship, 
vessel,  boat,  or  goods,  or  any  person  or  persons   shall  be 
taken,  brought,  or  carried,  under  any  act  or  acts  of  Parlia- 
ment relating  to  the  revenue  of  customs  or  excise,  shall  be 
situated,  to  take  cognizance  of  such  offence  or  offences  as 
if  the  same  had  been  committed  on  land  within  the  jurisdic- 
tion of  such  Justices."    It  appears  from  the  facts  of  this 
case,  that  the  persons  who  are  applying  for  these  writs,  were 
•taken,  on  board  a  vessel  having  contraband  goods  in  the 
harbour  of  Folkestone,  and,  in  the  first  instance,  the  vessel 
was  secured  in  that  haii>our.     The  parties  were  then  taken 
on   shore,   within  the  limits  of  the  local  jurisdiction   of 
Folkestone.    After  remainmg  in  custody  there  for  two  days, 
^ey  were  again  put  on  board  the  vessel  and  carried  into 
the  port  of  Dover.    The  case  is  then  submitted  to  the  Jus- 
tices of  Dover,  and  they  convict  the  parties.    That  state  of 
facts  raises  this  question,  namely,  whether  offenders  of  this 
description,  being  apprehended  in  a  port  on  the  water,  and 
ihey  and  the  vessel  are  voluntarily  carried  (not  by  any  stress 
of  weather)  within  the  limits  of  a  particular  jurisdiction, 
and  are  lodged   there,  may  be  put    on  board   again,  and 
taken  into  any  other  port  for  the  purpose  of  conviction  f 
It  will  be  very  obvious,  that  if  that  can  be  done,  it  may 
lead  to  very  considerable  abuse ;  for,  if  iustead  of  taking 
^ese  persons  and  the  vessel  into  the  port  of  Dover,  in  th^ 
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m9.  fi<^  instance,  as  by  law  they  might  have  been  taken,  tliey 
^"^v^^  are  taken  in  the  first  place  into  an  other  port,  and  after- 
Sxforig  ^ards  removed  thither,  it  is  very  difficult  to  say  that  they 
might  not  be  taken  to  any  port  at  the  extremity  of  the 
coasts  of  this  kingdom,  to  the  west  or  to  the  north.  It  is 
difficult  to  say  that  that  might  not  be  done.  Therefore,  if 
it  were  necessaiy  to  pronounce  any  opinion  upon  that  ques^ 
tion»  I  should  say,  as  at  present  advised,  that  the  inclination 
of  my  opinion  would  be  against  such  a  construction  of  the 
statute.  But  I  do  not  think  myself  called  upon  to  give  any 
decisive  opinion  upon  that  question,  which  should  be  bind« 
ii^  upon  myself  or  upon  any  other  person,  who  may  be 
called  upon  hereafter  to  give  judgment  upon  it;  and  if  ever 
I  should  be  called  upon  hereafter  to  re-consider  the  ques^ 
tion,  my  mind  will  be  unbiassed  upon  it.  I  am  however 
clearly  of  opinion,  notwithstanding  the  form  of  ^^victlon 
given  by  the  57  Geo.  3,  that  it  is  necessary  it  shoii!^  appear 
upon  the  face  of  the  conviction,  that  the  convicting  magis-* 
trates  had  authority  and  jurisdiction  over  the  subject-matter 
of  their  decision.  The  form  given  by  the  statute  begins 
first  with  the  county,  &c.  as  the  case  may  be : — ^'  Be  it 
remembered/'  &c.  Then  directions  are  given  to  state  the 
offence.  The  question  then  is,  whetlier,  when  the  offence 
comes  to  be  stated,  the  place  wherein  it  waa  committed-^ 
the  county,  riding,  city,  or  libertjr,  8ic.  must  not  be  stated, 
and  if  that  is  not  done,  whether  the  particular  fact  which 
gives  the  Justices  authorit|r  beyond  die  county*  ridingy  or 
place,  8ic.  to  which  their  jurisdiction  extends,  must  not  be 
stated.  It  is  one  of  the  first  principles  of  the  criminal 
Jaw,  as  it  regards  proceedings  before  Justices  of  the  Peace, 
and  also  in  all  other  cases,  speaking  generally,  that  it  should 
appear  upon  the  face  of  the  ac|^udicatiou  that  the  magis- 
trates had  authority  and  jurisdiction  over  the  subject-matter 
of  their  consideration.  That  is  the  very  first  principle  in 
criminal  law.  If  we  were  to  hold  under  this  particular 
form  of  conviction,  that  it  was  unnecessary  to  do.  that  in 


prder  to  give  effect  to  this  act  of  Parliament,  we  should  be  182S. 
repealing,  if  I  may  so  express  myself,  that  general  and  at  ^T*^^^^ 
^ost  universal  principle  to  which  I  have  alluded.  Looking  &it«. 
to  the  form  of  this  conviction,  it  appears  to  have  been  prch 
pared  without  adverting  to  the  particular  circumstances  of 
the  case.  Undoubtedly  cases  ipay  arise  in  which  Justices  of 
the  Peace  have  authority  beyond  the  place  to  which  the 
precise  terms  of  their  commission  extends.  If  we  assume 
(and  we  do  assume  it)  that  the  legislature  intended  that  i^ 
(Cx>uviction,  in  the  form  given  by  the  statute,  might  be 
good  tQ  authorize  Justices  of  the  Peace  ih  one  county  to 
convict  for  an  offence  committed  in  another,  we  should,  at 
least,  require  the  Justices  to  shew  upon  the  Aice  of  thek 
Conviction  that  they  had  sach  a  jurisdiction.  For  instance, 
suppose  Justices  of  the  Peace  for  the  county  of  Kent  were 
ID  convict  for  an  offence  under  this  act,  committed  At 
Hasting^  or  Brighton^  in  Sussex,  we  should  hold  such  a 
conidction  to  be  bad,  unless  it  was  made  certain  that  they 
had  jurisdiction  over  an  offence  so  committed.  Under  Bome 
circumstances  the  magistrates  of  one  town  or  borougb, 
and  even  of  a  county,  have  jurisdiction  over  offences  com- 
mitted within  the  local  limits  of  another  town,  borough,  or 
county ;  but  if  it  is  meant  to  rely  upon  the  precise  fact  which 
gives  die  jurisdiction,  that  fact  must  be  mentioned,  in  order 
ihat  it  may  appear  upon  the  face  of  the  conviction  under 
this  act,  as  it  must  by  law  appear  upon  the  face- of  all  con* 
victions,  speaking  generally,  that  the  Justice  has  jurisdiction 
over  the  8ul:(ject-matter.  Without  therefore  giving  any  judg- 
ment upon  the  other  question  which  has  been  raised,  I  am 
of  opinion,  that  assuming  the  authori^  to  convict  in  this 
particular  case,  the  conviction  is  bad  for  not  setting  forth 
that  special  fact,  namely,  that  the  Justices  of  the  Peace 
for  the  town  and  port  of  Dover  had  jurisdiction  to  convict 
for  an  offence  committed  in  the  port  of  Folkestone. 

J^AYLEY,  J.  and  HoLROYD,  J.  Were  of  the  same  opinion* 
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.1822.  Best,  J. — It  appears  to  me  that  the  objection  arising  on 

^^^^"^■^       the  face  of  this  conviction,  upon  \vhich  my  Lord  Chief  Jus- 

KiTB,  tice  has  declined  giving  any  decided  opinion,  arises  from  the 
difficulty  in  which  the  magistrates  found  themselves.  Pre- 
viously to  the  passing  of  the  statutes,  which  have  been  men- 
tioned, magistrates  had  no  authority  to  convict  for  offences 
•on  the  high  seas.  We  must  look  therefore  to  ihe  statutes 
themselves  to  see  what  authority  they  give  to  the  Justices. 
These  acts  of  Parliament  must  be  construed  strictly  in  con- 
mdering  a  case  which  places  these  persons  in  a  situation  of 
BO  much  peril.  In  such  a  case  every  principle  of  law  should 
be  strictly  pursued  and  observed.  Now  it  appears  to  me, 
that  when  an  offence  under  this  act  is  committed  on  the 
bigh  seas,  out  of  the  limits  of  the  ordinary  jurisdiction  of 
the  Justices,  and  the  party  is  conveyed  before  a  Justice 
residing  near  to  the  port  or  place  into  which  the  vessel  shall 
be  carried,  that  must  mean  the  port  or  place  into  which  the 
vessel  is  Jirst  brought.  I  do  not  mean  first  brought  by 
stress  of  weather,  and  when  the  vessel  gets  out  again  to 
^ea  witliout  landing,  but  the  port  or  place  where  the 
offender  is  first  landed  and  may  be  brought  to  justice.  If 
that  part  of  the  5th  section  of  57  Geo.  3.  c.  87,  does  not 
mean  ''  first  brought"  in  the  sense  I  have  mentioned,  I  do 
not  know  why  the  officer  of  the  customs  might  not  take  the 
party  to  two,  three,  or  even  five  different  ports,  in  order  to 
find  some  magistrate  more  favourable  to  his  views  than  any 
other.  Such  a  discretion  ought  not  to  be  recognized.  It 
appears  to  me  to  be  an  extremely  dangerous  discretion, 
more  particularly  in  a  case  so  highly  penal  as  this,  where  a 
man  is  to  be  deprived  of  his  liberty,  perhaps  for  a  period  of 
£ve  years,  without  the  intervention  of  a  Jury 

Rule  absolute. 
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lioDOSON  «7.  FOBSTER  and  Others.  WedMetitif^ 

N99,  tr* 


AJT  the  last  assizes  for  the  county  of  Cumberland,  for  Alter  verdict  r 
which  notice  of  trial  had  been  given,  the  defendant  had  a  defendmnt,  tbe 
verdict  entered  for  him,  the  plabtiff  not  appearing.    No  a?d2oreS»? 

evidence  was  given  on  either  side,  and  on  motion  to  set  ^^  f  b^'b- 

.  luit  to  be  eo« 

aside  the  verdict,  and  enter  a  nonsuit,  the  question  was,  tered.  in  order 
whether  the  Court  had  authority,  imder  such  circiunstances,  tiff  mmy  not  * 
to  enter  a  nonsuit  ?  and,  after  hearing  ^  '^iS^^* 

another 
Littledale  for  the    plaintiff,    and   Gatelee  for  the  de- 
fendant. 

Per  Curiam. — ^This  is  an  application  to  the  discretion  of 
the  Court,  and  if  the  Court  sees  a  sufficient  reason  for 
granting  it,  we  never  refuse.  This  appears  to  us  to  be  a 
case  of  that  description.  jN^o  later  than  yesterday  (a)  the 
Court  directed  a  verdict,  found  for  the  defendant,  to  be  set 
ande,  and  a  nonsuit  entered.  We  shall  in  this  case  direct  a 
nonsuit  to  be  entered,  upon  payment  of  the  costs  of  the 
action. 

Rule  absolute  (fi). 

(a)  Lee  v.  Shore  and  another y  ante,  page  198. 

(b)  See  Gardner  ▼.  DavU,  1  WiU.  SCO.    2  Sauad.  336  (a).    U  Geo.  9. 
c.  17.  and  Tidd.  690.  and  693. 
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Wtiiuiday^  '"  ^^  Matter  of  CAmast  and  Aitchison. 

Iftn.  27. 


By  agreement  J5V  artides  of  dgfe4!inont,  dated  Silst  iif^ry,  1829,  Gitberi 
red^'matten  ^^^^  ^^  Jamev  Jitthison^  Mtbmitted  to  arbitration,  all 

id  difference  differences  which  bad  arisen  between  them^  concerainr  thef 
between  them 

to  flkree  arbi-  vriae  of  m  stock  and  goods,  which  each  of  tbetn  had  re- 
cernlng  theviu  cMired  into  his  custody  firom  a  certain  farm  at  Great  Ryle^ 
^k^  and*^  ^^  ^  conety  of  Northmiberland,  and  riso  concerning  the 

goods,  and  also  gum  or  sums  of  money,  which,  according  to  a  previous  agrees 

csoccnuDff  tne  .     . 

ram  or  inms    ment,  they  respectively  should  contribute  towards  the  pay- 

AoiUd  coDtri-  ''^^  ^  a  9um  of  fi500f.  and  die  costs  mcurred  in  bringing 

bnte  towards   j^qJ  defending  certain  actions  mentioned  in  the  submission. 

the  payment  ^ 

of  fdooz.  and    In  pursuanoe  of  this  submission,  the  arbitrators  awarded^ 

cnrred  in  *  ^  That  tR  dispttfea  and  dtferencea  now  or  heretofore  subsist- 
defcnd"ng*^^r.  **?  between  them,  or  by  the  said  Gilbert  Cargey  and  James 
tain  actions  in  Attchhon,  rehtrve  to  the  matters  and  things  referred  to  us  in 

which  they  .*»••*••  -i-i         ^ 

were  respec-  and  bj  the  said  hereinbefore  m  part  recited  articles  of  agree^ 
edf  ^TheUrbi^  rticnt,  shall  henceforth  cease  and  determine  ;  and  we  do  fur- 
trators  award.  ^^  award,  &c.  that  the  said  J.  A.  do  and  shall  well  and  trulr 

ed,  ist.  That  '  ,  ,  ^ 

all  matters  in  pty,  or  cause  to  be  paid,  mto  the  said  G.  C,  on  the  l6th 
should  cease  of  July  next  ensuing  the  date  hereof,  at  the  office  of  E.E., 
Sf  lliaT^?*'  attorney  at  few,  &c.  between  the  hours  of  ten  of  the  clock 
should  pay  to    jn  the  forenoon,  and  two  of  the  clock  in  the  afternoon,  the 

C.  444t  J«.  Sd. 

his  proportion  fttU  and  just  sum  of  444/.  25.  9d.  of  lawful  money  of  Bng- 
tSOOLsd^That  '"*  value  and  currency;  and  we  do  hereby  further  award, 
fi '**'^"hth^*^  &c.  that  the  said  G.  C,  shall  pay,  or  cause  to  be  paid,  five 

parts,  and  that  eighth  parts  or  shares,  and  the  said  J.  A.  shall  pay  three 
A'  should  pay 
three-eighth 

parts  of  the  costs  of  the  actions  mentioned  in  the  submission.  4th.  THat  all  such  sums 
as  C.  and  A,  had  already  expended  in  respect  of  the  said  actions,  should  be  considered 
as  part  payment  of  their  respective  shares,  according  to  the  proportions  before  men- 
tioned. 5th.  That  the  costs  of  tlie  reference  should  be  paid  by  C.  and  A.  in  equal  moie- 
ties ;  and,  6th.  That  upon  payment  of  the  4442.  2«.  6d,  the  costs  of  the  actions,  and  the 
costs  of  the  reference,  in  tlie  manner  awarded,  C.  and  A,  should  execute  mutual  releasee. 
On  motion  to  set  aside  this  award,  on  the  ground  that  it  was  not  final,  and  was  void  for 
uncertainty,  the  Court  refused  to  set  it  aside,  the  objections  belnf^  pleadable  to  any  action 
brought  npon  it,  bnt  would  not  grant  an  attachment  for  non-performance. 
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eighth  parta  or  sharea  of  all  such  costs*  charges,  and  ex-^       IBSl. 


In  re 


peQcef »  as  have  been  incurred  either  ki  proaecuting  the  ac- 
tion brought  by  the  aaid  6«  C  against  the  said  T.  P.,  or  CAaan. 
of  defending  the  said  seTeial  actions  wherein  the  said  assig- 
nees of  J.  JP,,  a  bankrupt,  were  plaintiffs,  and  the  said  G.  C; 
J.  J,,  G.  A,,  and  D*  A*,  were  defendants,  or  anj  or  either 
of  them ;  and  we  do  herehj  further  award,  8cc.  that  all  such 
sum  and  sums  of  money,  as  the  said  G«  C.  and  J.  A*  hare 
already  paid,  laid  out,  and  expended,  for  and  towards,  or 
on  account  of  the  said  suits,  or  eitlier  or  any  of  them,  or 
any  way  connected  therewith,  shall  be  considered  and 
deemed  as  part  payment  of  their  respective  shares,  accordr 
ing  to  the  proportions  before  mentioned*  And  we  do  also 
further  award,  8ic.  that  all  expences  attending  this  arbitra- 
tion, and  of  these  presents;  shall  be  paid  and  satisfied  by 
the  said  G.  C.  and  J.  A»  in  equal  shares  and  proportions. 
And,  lastly,  we  do  hereby  further  award,  &c.  that  the  said 
G.  C.  and  J.  A.  shall,  upon  payoient  of  the  said  som  of 
444/.  2s.  td.,  and  the  costs,  charges,  and  expences  of  die 
said  several  suits,  and  the  ^charges  and  expences  of  this 
arbitration,  execute  unto  each  other  mutual  and  general 
releases,  &c.  relating  to  the  premises,  8cc.  from  the  begin- 
ning of  the  world  to  the  day  of  the  date  of  the  said  herein- 
before in  part  recited  articles  of  agreement,  &c.  In  wit- 
ness whereof,  &c. 

On  a  former  day,  in  this  Term,  a  rule  nisi  was  obtained 
on  behalf  of  Mr.  Aitchison  for  setting  aside  this  award,  on 
the  ground  that  it  was  not  final,  and  that  it  was  uncertain 
and  void  upon  the  face  of  it. 

Robinson  and  Wightman  now  shewed  cause  against  the 
rule.  The  award  in  this  case  is  final,  if  it  is  sufficiently 
certain.  Taking  the  whole  together,  no  part  of  the  matters 
referred  are  left  undetermined.  Tlie  award  of  the  payment 
of  a  gross  sum  by  Aitchison  to  Cargey,  and  the  statement 
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^898;  of  the  proportions,  in  \yhich  each  shall  bear  the  costs  and 
^^^^"^  ezpences,  is  sufficiently  certain,  though  the  precise  amount 
CAboev#  of  the  latter  is  not  mentioned.  It  is  clear  that  the  gross 
sum  is  awarded  to  Cargejfj  in  satisftctioB  to  him  of  his 
share  of  the  value  of  the  stock  and  goods,  and  also  AitcM' 
sdn^s  contribution  towards  payment  of  the  2500/.  As  to 
the  costs  and  expences,  it  is  sufficient  for  the  arbitrators  to 
award  the  proportions  to  be  paid  by  each,  as  it  b  only  upon 
taxation  that  the  precise  amount  of  the  costs  can  be  ascer* 
tained.  The  rule,  id  certum  est  quod  certum  reddi  potest, 
clearly  applies  to  the  case.  Wohlenberg  v.  Lageman  (a), 
Bargrave  v.  Atkim  {Jb\  and  Thomlimon  v.  Armkin  {c),  «r8 
authorities  in  favour  of  this  construction. 

Campbell,  contri,  was  stopt  by  the  Court. 

Ter  Cunnm.-— Even  supposing  the  award  in  this  case  is 
not  sufficiently  certain,  there  is  too  much  doubt  upon  it  to 
justify  us  in  setting  it  aside  upon  motion,  more  especially, 
as  the  objection  is  upon  the  face  of  the  award,  it  may  be 
pleaded  to  an  action  brought  upon  it ;  but  at  the  same  time 
we  should  hesitate  before  we  should  grant  an  attachment 
for  non-performance. 

Rule  discharged. 

I 

(a)  6  Taunt.  «54.  (6)  3  Lev.  413.  (c)  Com.  Rep.  328. 
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Tayloe  v.  Waittakbe  and  Wife.  Weijuti^^ 

jLJJLtJSBANP  aod  wife  were  ajrrested  for  a  debt,  con-  Hasband  and 
Iracted  by  the  wife  dum  3o)<a ;  the  wife  was  let  out  of  cua-  ^sted  for  a^* 
tody  upon  givmg  bail,  and  on  w^tion  that  the  bail  bond  for  ^^^\^^^^£|^ 
the  wife  should  be  delivered  up  to  be  cancelied,  and  that  the  latter  dam 
plaintiff  should  pay  the  co#ts  of  the  application ;  the  ques^  for  canceiUoK 
tion  wa3,  whether  the  nde  9boul4  be  wade  absolute  wilb,  or  ^yeol^  the' 
Without  costs,  and  .^*^*»  .%J** 

'  irregularity 

was  made  ab- 

Bayley,  J.  (a)  said,  the  wife  was  entitled  to  her  dis*  wUkvui  tnu. 
diarge ;  but  as  many  persons  might  doubt  whether  the  wife 
was  not  also  liable  to  be  arrested  with  her  husband  for  a  debt 
contracted  by  her  when  sole,  it  was  not  a  case  for  costs.  If 
huaJhaod  and  wife  are  arrested,  the  latter  is  entitled  to  bo 
discharged,  tlie  ibunJiand  putting  in  bail  for  both. 

Rule  absolute,  without  Costs. 

PattesoH  for  the  plaintiflf^.  and  WightmoH  for  the  de- 
fendants. 

(«)  The  only  Judge  in  Court. 


The  King  v.  The  Sheriff  of  Middlesex,  in  Wedmnda^^ 

Lister  v.  Goldstein. 


X  HE  last  day  for  justifying  bail  in  fliis  case  was  Saturn  Where  time 
4ay,  the  l6th   of  November.     Notice  of  justification  was  the  plaintiff  to 
given  for  Friday,  the  15th,  when  the   bail  appeared,  but  *^^^^  "^^^^^^ 

reallv  pos- 
aeved  of  the  property,  in  renpect  of  which  they  professed  their  ability  to  jnstiiy,  and  on 
the  day  appointed  for  coming  up  again,  the  bail,  being  rejected,  immediately  rendered 
the  defendant  -.—Held,  that  the  Sheriff  was  liable  to  an  attachmeat,  the  notice  of  render 
not  having  been  served  until  after  the  attachment  had  issued. 

VOL.  II.  r 


The  King 

V, 
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the  Judge  who  presidecl'in  the  Bail  Court  being  dissatisfied 
with  the  account  they  gave  of  their  property,  directed  that 
the  case  should  stand  over  until  die  following  Monday,  in 

M^DDLBSBx  ^^^^^  ^^  S^^^  ^^^  plaintiff's  attorney  an  opportunity  of 
seeing  their  property  and  ascertaining  its  sufficiency.  No 
rule  was  drawn  up  for  this  delay,  and  on  the  Monday,  when 
the  bail  appeared  again,  they  were  rejected.  Immediately 
after  the  rejection,  the  defendant  was  rendered ,  and  notice 
of  render  was  served  at  three  o'clock  in  the  afternoon ;  but 
in  the  interval  on  the  same  day,  an  attachment  issued  agtiinst 
the  Sheriff  for  not  bringing  in  the  body.  The  question 
now  was,  whether  the  attachment  was  irregular,  and  if  so, 
whether  it  ought  not  to  be  set  aside,  without  costs,  on  the 
application  of  the  bail  to  the  Sheriff* 

Gumey  and  F,  Pollock  contended,  that  the  attachntent 
was  irregular,  and  therefore  ought  to  be  set  aside  without 
costs.  Time  had  not  been  given  to  the  defendant,  bdt  to 
the  plaintiff's  attorney,  to  inquire  into  the  state  of  the  pro- 
perty, in  respect  of  which  the  bail  came  up  to  justify,  and 
therefore  the  bail  ought  to  have  been  placed  in  the  same 
situation  in  which  they  would  have  been  on  Friday,  the  15th, 
being  one  day  before  the  time  for  justifying  had  expired. 
Had  the  bail  been  then  rejected,  they  would  have  had  an 
opportunity  of  rendering  the  defendant  immediately  in  their 
own  discharge;  but  the  justification  being  postponed  until 
the  Monday,  without  a  rule  for  that  purpose,  it  would  be 
hard  to  attach  the  Sheriff  under  such  circumstances,  because 
the  same  bail  could  not  justify  on  the  Monday. 

Campbell,  contrd,  was  stopped  by  the  Court. 

Per  Curiam, — We  think  the  attachment  is  regular,  and 
can  only  be  set  aside  upon  payment  of  costs.  If  the  bail 
had  rendered  the  defendant  on  the  Monday  morning  before 
tbty  came  up  to  justify,  and  had  served  notice  of  render  im- 
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^nediately  after  they  had  been  rejected,  then   the   Sheriff  1822. 

would  have  been  safe;  but  the  plaintiff   was  entitled  to  ^-^v^^ 

move  for  an  attachment  inmiediately  after  the  bail  were  r. 

rejected,  for  want  of  this  precaution.  M^toDi-Stt 

Rule  absolute,  upon  payment  of  costs  (a). 

(a)  Vide  1  Cbit.  Rep.  S56. 


BrabKbt  r.  Hasselden.  9%icn^^ 

N99.  28. 


JKYAN  had    obtained    a  rule    nisi    to   amend  the   de^  AAer  jadg- 
daration  in  an  action  of  ejectment,  by  enlarging  the   term  ment  hmd  beea 
from  ten  to  Seventy  years,  in  order  that  the  plaintiff  might  y^r^^i/gj**^ 
sue  out  a  scire  facias  to  revive  the  ludo^ment,  and  take  out  jJ^ich  yey  the 
a  wnt  of  possession.    From  the  affidavits  it  appeared  that  Chanoery 
at  the  Lew^  Assizes  for  Staffordshire^  in  176S,  the  ejectment  ji[^tion*to***' 
cause  in  question,  was  tried,  and  judgment  signed  by  the  "l^y  ««cca- 
lessor  of  the  plaintiff  in  Trinity  Term  of  that  year.     Im-  tbiog  appear" 
mediately  afterwards  a  writ  of  error  was  brought,  and  a  been  done  in 
bill  in  equity  filed  by  the  defendant,  upon  which  an  injunc-  J^ee^tSls 
tion  was   granted,  restraining  the  plaintiff  from  executing  Court  rcfiwed 
his  writ  of  possession,  and  since  then  the  parties  had  slum-  term  inthede- 
bered    upon    their    rights,  no    less  than    two  generations  thTpurpoac  of 
having     passed    away.      Under  these  circumstances,   the  «n*Wing  a  de- 
question   was,  whether  the  Court  would  amend  the  decla-  the  original 

ration  by  enlarging  the  term,  after  so  long  a  lapse  of  time,  out  a  scire"^^ 

facias,  in  order 
to  rcYiTe  the 

Tindal,  Alexander  and  Patteson  shewed  cause,  and  con-  takf^ot^'a"^ 

tended,  on  the  authority  of  Doe  v.  Tuckett  (a),  that  this  "^^  ^^  Po»- 

.  session  against 

rule  must  be  discharged^  and  produced  an  affidavit  on  be-  tlie  iietr  at  law 

of  tlie  original 

defendant. 
(«)  3  Bam.  6c  Aid.  773. 

P  2 


1B22.       half  of  the  (kfendatit,  ^o  wa^  the  h^  of  Hbt  defendant 

^•^^^^^^      in  the  original  action^  stating  his  belief  that  the  disputes 
Bradkby 

V.  between  the  original  patties  had  beeh  long  since  settled  by 

HAifELDBH.   arbitration. 

Oasekt  and  RytiH^  c6ntrA»  dreW  a  '^tincUon  between  this 
case  and  that  of  Doe  v.  Tuckett,  for  there  the  Court  said, 
that  where  a  long  period  had  elapsed  after  judgment  signed, 
and  no  delays  had  been  interposed  by  the  defendant  in  the 
mean  time^  they  would  not  {Mrmit  the  term  in  a  declaration 
in  ejectment  to  be  enlarged.  Now^here  delay  had  been  inter- 
posed by  the  defendant  in  the  original  action,  for  he  had 
thrown  impedim^itat  iti  the  ^vHy^  "by  fiKng  a  bill  of  injunction 
in  Chancery.  This  application,  if  granted,  would  be  mercy 
to  the  fiarties,  to  save  the  enormons  expence  of  going  into 
equity  for  the  purpose  of  dissolviag  the  injunction.  He 
cited  Fickers  v.  Huydtm  («\  as  an  authcMrity  to  ^hew,  that 
after  judgment  in  ejectment  from  Ireland  had  been  affirmed^ 
this  Court  amended  the  declaration  by  enlarging  the  term^ 
though  the  record  was  remitted  to  Ireland. 

Per  Curiam* — In  that  case  the  if\}uncCi€iB  had  bees  dis« 
solved  before  the  term  was  enlafged.  If  parties  choose  to 
neglect  their  rights  for  so  long  a  time,  this  Court  camiot>  per 
aaUum,  place  them  in  the  same  situation  in  whidi  they  would 
have  been  fifty  or  sixty  years  smce.  Nothing  appears  to 
have  been  done  in  this  case  since  the  year  1763,  and  if  the 
parties  are  entitled  to  any  relief^  they  must  go  into  equity  to 
obtain  a  dissolution  of  the  ii^unction.  The  plaintiff  must 
pay  the  expence  of  this  exjperiment ;  and  therafore  we  shall 
discharge  tlie  rule^  with  costs. 

Rule  discha^ed^  with  Costs. 

« 

(«}  Cowp.  841. 


it 


183d. 


Dob,  dem.  Datis  t;.  Williams^  Esq.  Thwradoff, 

It  .  JE.  T^r/N7Y)N  had  obtained  a  rule  calling  upon  the  By  the  pmc- 
lessor  of  the  plaintiff  to  shew  cause  why  the  writ  of  habere  conrt^  the* 
ladias  possessionem,  ^uld  not  be  set  aside  for  irregularity,  ^!^"!!i^  i"^- 
and  the  possession  restored.    It  was  an  ejectment  to  recoieer  not  eotitied  to 
the  possession  of  a  mansion-house,  &C^  in  Cardigamhiey  against  the 
and  the  defendant  having  suffered  judgment  by  default  at  ^^i^i^^^e 
the  last  Assizes   for  Herefordshire,  in  not  confessing  lease,  P*^  fP 
entry,  and  ouster,  the  lessor  of  the  plaintiff  sued  out  a  writ  the  day  in 
of  possession  M  the  first  day  of  this  Term,  and  sent  it  down  ^here  after 
into  the  country,  and  on  the  l«th  instant  the  plaintiff's  J^J^J*  ^^ 
attorney  went  to  (he  premises  with  the  writ,  when  posses-  fendapt  the 
'9ion  was  given  up  to  the  latter  by  the  agents  of  the  defend-  out  a  writ  of 
ant's  attorney,  in  order  to  avoid  the  publicity  of  nn  executkm  SJJ^rtJ^^?" 

-by  the  Sheriff's  officer.    The  irregularity  complained  of  was,  ^embir^  with- 
/..  ,  .^  '    \  r        t  1*  outproducing 

orst,  m  suing  out  th.e  wnt  of  possession  before  the  return  of  the  postea, 

the  postea  in  banc;    and,   second,  in   not  producing  the  u'on^e^inb 
postea  when   the  judgment  was   signed;    and  0ic  c^se  of  ^thont  any 

l)oe  Vf  Copeland  (a),  was  cited.  the  part  of  the 

defendant, 
nntU  after- 

•    Campbell  shewed  cause,  and  contended,  that  there  was  Jourt  refold 
no  irregularity  in  the  plaintiff's  proceedings,  because,  by  the  to  set  aside 
practice  of  the  Court,  the  plaintiff  might  sign  judgment,  appearing  that 
and  take  out  the  writ  of  possession  immediately  after  the  |,^  tuftSiined 
trial ;  but  at  all  events  in  diis  case  the  writ  was  not  in  hct  no  prejudi^, 

'  and  said,   that 

•xecuted  until  the  19th  Nat^embefp  on  which  day  there  was  if  he  had,  that 

mo  doubt  the  plaintiff  was  entided  to  possession,  unless  in  reference  to 

the  interval  the  defendant  h^d  taken  any  step  by  which  the  ^^  Master* 

proceedings  could  b^  ftayed.      Besides  which,  supposing 

there  to  have  been  any  irregularity,  it  was  waived  by  the 

defendant,  whose  agents  voluixtari^  gave  up   possession  to 

t^e  plaintiff's  attorney  >vhen  the  writ  was  prgdiiced.    ^e 

(u)  t  T.  R.  7T9, 


290  (DASi^s  Iff  THE  Icing's  bjbnch, 

1822.        distinguished  this  case  from  Doe  v.  Copeland,  for  there  there 
was  po  consent  rule^  whereas  here  there  was  such  rule. 


Dob 


'^  ^"'t  jp^  £,  Taunton,  contrd.  By  the  practice  of  this  Court, 
which  differs  from  that  in  C.  P.  judgment  in  ejectment  can- 
not be  signed  until  the  postea  comes  in  on  the  day  in  banc, 
for  which  i)o€  v.Copeland  is  an  express  authority;  and 
therefore  the  lessor  of  the  plaintiff  could  not  in  this,  case 
have  sued  out  his  writ  of  possession  until  the  11th  of  No- 
vember, under  any  circumstances,  for  admitting  the  postea 
to  come  in  on  the  first  day  of  Term,  namely,  the  6th  of 
November,  still  the  defendant  has  four  clear  days  to  move 
the  Court,  if  he  thinks  proper,  to  stay  execution  for  any 
objection  which  may  have  arisen  upon  the  proceedings* 
Then,  in  the  second  place,  by  the  practice  of  this  CourU 
the  postea.  ought  to  be  produced  at  the  time  of  signing 
judgment,  together  with  the  certificate  of  the  associate 
endorsed  on  the  back  of  it ;  but  here  the  postea  was.  re- 
tained by  the  associate  until  several  days  after  the  execution 
had  issued.  Sir  Ht^h  Middleton*$  case  (a),  and  Stanford 
y.  Chainberlaine{b),  {t  cannot  be  said  that  the  defendant 
has  waived  the  irregularity;  because  he.  allows  the  plain- 
tiff to  enter  into  possession  under  the  pressure  of  the  writ, 
in  order  to  avoid  publicity,  but  in  ignorance  of  the  irregu-> 
Iwity  itself, 

Abbott,  C.J. — I  thmk  we  ought  not  to  grant  the  prer 
sent  application,  which  is  to  set  aside  a  writ  of  possession 
executed  on  a  day  on  which  by  law  such  a  writ  might  be 
executed,  more  especially  as  it  does  not  appear  that  the 
d^endant  has  sustained,  any  prejudice  by  the  proceeding. 
I  do  not  think  it  necessary  to  say  positively  whether  the 
writ  might  or  might  not  have  issued  on  the  first,  day  of 
Term,  or  ^he^er  th^  p^rty  W93   )k>uik1  to  wait  until,  the 

(a)  1  Keb.  f  46,  pi.  7.  P.  R.  433,  and  Turner  v.  Bariu^ 

(b)  6  Mod.  t>Oa,  pi.  99.    $ee  Lilly        by,  I  Salk.  259, 
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day  en  which  the  rule  for  judgment  expired,  as  io  cases        1829. 
where  rules  for  judgment  are  necessary.    There  might  be       >^\^^ 
veiy  good  reason  for  saying  that  the  writ  ought  not  to  issue  u. 

in  vacation  in  such  cases,  because  the  party  might  move  to  iI'Uajh. 
set  aside  the  nonsuit  upon  an  allegation  that  he  had  not  had 
due  notice  of  trial.  But  without  deciding  whether  the 
plaintiff  was  strictly  regular  in  suing  out  the  writ  on  the  first 
day  of  Term,  yet  as  it  was  executed  with  the  consent  of  the 
defendant,  who  made  no  complaint  until  after  the  execution, 
1  do  not  think  we  ought  to  interfere  by  setting  aside  the 
wrk  of  possession.  All  that  we  can  do,  is  to  order  that  il 
shall  be  referred  to  the  Master,  to  see  wl^ether  the  de- 
fendant has  sustained  any  special  damage  by  the  prematum 
issuing  of  the  writ. 

Bayley,  J.  was  of  the  same  opinion. 

HoLROYD,  J. — It  appears  to  me  that  the  judgment  in 
this  case  has  been  regularly  signed.  I  think  this  case  is 
essentially  different  from  those  cases  where  the  rule  for 
judgment  must  be  drawn  up  after  the  return  of  the  postea. 
The  consent  rule  is  the  same  almost  as  the  rule  for  judg- 
ment. The  consent  rule  is  in  form,  that  if  the  party  does 
not  confess  lease,  entry,  and  ouster,  let  judgment  be  en- 
tered. According  to  the  practice  of  the  Common  Pleas, 
judgment  may  be  signed,  and  execution  taken  out  immedi- 
ately after  the  trial.  The  practice  here  certainly  is  different, 
namely,  that  until  the  postea  is  returned,  the  officer  has  not 
the  authority  of  the  Judge,  who  presided  at  the  trial,  to 
grant  the  writ,  and  therefore  perhaps  judgment  cannot  be 
signed,  and  execution  sued  out  upon  the  rule  for  judgment, 
until  the  postea  hap  come  in.  But  still,  according  to  our 
practice,  when  a  rule  for  judgment  is  given  upon  the  return 
of  the  postea,  it  is  done  upon  the  assumption  that  the 
postea  is  produced,  and  execution  issues  without  the  Court 
in  fact  insisting  upon  its  production.    There  being  no  fresh 


ess 


Dot 
•Willi  AMf. 
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fde  for  judgment  in  cases  of  joc^ent  again^  the  casual 
ef  ector,  it  appears  to  me  that  at  the  time  of  the  return  of 
the  postea,  the  party  is  entitled  to  sign  judgment,  and 
therefore  there  is  nothing  to  distinguish  this  case  from  the 
ctee  Where  the  rule  for  judgment  maj  be  given  on  the  return 
ef  the  postea. 

Bfist*,  J.< — I  think  the  execution  is  regular.  The  rule 
far  judgment  is  given  upon  the  return  of  the  postea,  though 
k  \h  not  actually  in  Court ;  and  it  is  not  in  Court  until  an 
ll)>plication  is  made  for  a  new  trial,  though  it  is  assumed 
to  be  in  Court,  and  the  rule  professto  to  be  drawn  up  upon 
nMidlfigit. 

Rule  discharged^  with  Costs  (a). 

(a)  Vide  Tkrogmorkfnf  d.  Faitfax  v.  Btnileyf  t  T.  R.  780. 


Not,  28. 

Service  of  the 
declaration  in 
ejectment 
upon  the  ser- 
vant on  a  ^- 
turdmy,  with  an 
acknowledge* 
ment  by  &e 
tenant  on  a 
SuMday,  insaf- 
ficient  for 
judgment 
against  the 
casaal  ejector. 


G00DTirLk,-d.  MOftTIAtER  T.  NoTlTLIE, 

JL  HE  service  of  the  declaradon  in  ejectment  in  this  case 
was  upon  the  servant  of  the  tenant  in  possession,  on  a  Sa* 
tutday,  widi  an  affidavit  of  acknowledgment  by  die  tenalit> 
on  Sunday,  tiiat  he  had  received  the  dedamtion. 

Mdftning  moved  for  judgment  agtainst  the  casual  gector 
upon  this  affidavit ;  but 

l%e  Court  said,  the  ^etvite  liras  insuffictent^  ^nd  there* 
fore 

Refosed  the  rule. 
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FeATR£B6TOKB  V^  HtJNT  tlld  Othen.  TfturMbqr, 


^^SSUMPSIT  for  goodft  sold  atid  delivered  to  the  de-  f.  sold  goods 
feodants,  Hunt,  Stabb,  and  PreSUm.    The  first  named  de-  ^^^f^*"^^* 
fendant  pleaded  the  general  issue,  non  assumpsit,  on  wUch  ^^f»  *"k.|J^ 

^     •      1  CCIVCd  A  Dill  0* 

issue  was  joined,  and  the  other  defendants  suffered  judg*  exchange  for 
ment  to  go  by  default.    At  the  trial  before  jtbtott,  C.Ji  payable  to  hit 
«t  the  London  Second  Sittings,  in  this  Term,  the  plaintiff  ^^^^^^^\ 
had  a  verdict.  *ndP.  aponff. 

which  was  not 
accepted.    H* 

The  case  was  this :— The  plaintiff  was  a  merchant,  re-  ^i^^  pkn!*' 
aiding  at  fVivehcombe,  in  Dev&nshire.    In  ^nd  previously  "^"'{Si'hl*'* 
to  1819  the  defendants  were  members  of  a  mercantile  house  came  doe, 
at  Torquayy  in  die  same  county,  under  the  firm  of  Hunt,  ^  th^  ^i^go. 
Stabb,  Preston,  and  Co.,  having  a  mercntile  establishment  JlJ^^^J*^ 
at  Newfoundland*    The  defendant  fftm^  readed  in  London,  seu  to  pay  all 
and  was  there  connected  with  another  separate  mercantile  debts.   5.  aad 
house.    This  action  was  brought  to  recover  the  sum  of  ^'*ntoa*ftSh 

831/.  ^  9d.,  for  goods  sold  by  the  plamtiff  to  the  de*  partnerj^hip 

.  -^  \  .  withtwoother 

fendants,  and  shipped  to  Newfoundland  to  their  order.    In  persons,  and 
payment  of  these  goods  Stabb  and  Preston  drew  a  bill  upon  i^ade  at  New- 
Hunt  and  Co.,  in  favour  of  the  pfeiotiff,  dated  4th  Feft*  -^here^he  old 
ruary,  1819»  payable  three  months  after  date,  but  which  firm  had  an 
bill  was  not  accepted.     After  the  bill  was  drawn  and  deli-  and  were  there 
vered  to  the  plaintiff,  the  defendants  dissolved  flieir  partner-  J^M^dJI^ble^ 
9hip,  at  whidi  time  they  had  sufficient  proverty  at  NeW'  property, 

.  r    r      J  which  was  sold 

foundiand  to  pay  all  partnership  debts.    The  defendants  to  the  new 
Stabb  and  Prestmi  &en  formed  another  partnership  con*  ^^'er^f  the 
nexion  at  Newfoundland,  with  two  other  persons,  named  !>»">  p^^^*'^ 

cure  pay- 
ment of  it 
mit  of  the  assets  of  the  old  tirm  at  Nnrfomnfltfinf,  and  P.  In  the  adjustment  of  partner- 
ship accounts  witli  H.  expressly  debited  the  latter  with  the  amount  iif  die  bill,  as  having 
been  paid  out  of  the  funds  of  the  old  firro,  but  the  bill  which  was  never  cancelled  was 
returned  again  to  F.  who  eaed  If.  S*  and  P.  npon  it.  S.  and  P.  who  Wiid  in  the  mean- 
time become  bankrupts,  suffered  judgment  by  default :— Held,  that  F.  had  not  so  dealt 
with  his  debt  as  to  dwchdive  tf/s  .liability. 
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1822.        Sherman  and  Prowse.    The  new  partnership  purchased  of 
the  old  firm  the  property  which  belonged  to  the  latter,  and. 


FsATHsa-     after  a  valuation  taken^  the  amount  was  placed  to  their 
«•  credit.     In  settling  the  affairs  of  the  old  firm,  the  new  part- 

nership received  and  paid  various  sums   due   to  and  from 
Messrs.  Hunty  Stabby  Brecon,  and  Co.    Hie  plaintiff^  find- 
ing that  the  bill  drawn  upon  Hunt  and  Co.  was  not  accepted 
by  them,  sent  it  out  to  Preston  at  Newfoundland,  for  the 
purpose  of  having  it  paid  out  of  the  assets  of  the  old  firm 
received  by  the  new  one.     Afterwards,  in  settling  the  ac^ 
counts  between  the  old  and  the  new  firm,  the  latter  debited 
Hunt,  the  retired   partner,^  with  various  payments,  which 
they  had  made  in  satisfaction  of  demands  upon  the  old  firm« 
and,  amongst  others,  with  the  amount  of  the  plaintiff's  de« 
maud,  and  in  th^  account  shewn  by  the   new  firm  to  an 
agent  of  Hunt,  who  went  out  to  Newfoundland,  he  was  in 
express  terms  cfaai^ged  with  the  amount  of  the   bill  drawn 
in  the  plaintiff's   favour,   as  having  been  paid  by  them. 
Early  in  1821  Preston,  the  defendant,  returned  to  England 
from  Newfoundland,  and  in  an  interview  with  the  plaintiff 
informed  him  that  he  had  mislaid  the  bill ;  but  offered  to 
give  him  another  bill  for  the  amount,  drawn  by  Stabb,  Pres* 
ton,  and  Prowse,  {Sherman  haviAg  then  left  the  firm)  upoq 
John  Sparke  Prowse^  of  London,  which  he  agreed  to  take, 
but  expressly  reserving  his  remedy  against  the  original  firm 
upon  the  first  bill,  in  case  of  non-payment  of  the  new  one* 
The  plabtiff  accordingly  took  the  bill  so  drawn.     Shortly 
after  this,  Stabb,  Preston,  and  Prowse,  became  bankrupts, 
and  the  original  bill  came  into  the  plaintiff's  possession, 
and  now  formed  the  subject  of  one  of  the  counts   of  the 
declaration.     It  appeared   that  tlie  plaintiff  had  had  deal* 
ings  with  the  new  firm  until  they  became  bankrupts,  and  at 
their  last  examination  proved  a  debt  of  ISOL  5s.  Ad.  under 
their  commission.     The  question  at  the  trial  was,  whether 
the  plaintiff  had,  under  these  circumstances,  so  dealt  with 
his  debt  as  to  discharge  the  defendant  Hunt  and  bis  part* 
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nera?  The  learaed  Judge  told  the  Jury,  that  whatever 
adjustment  of  accounts  might  have  taken  place  between  the 
defendants  themselves,  that  would  not  deprive  the  plaintiff 
of  his  right  to  sue  them  all.  If^  indeed,  the  person  who 
acted  for  Hunt  at  Newfoundland  had  demanded  the  bill  in 
question  of  Preston,  or  had  insisted  upon  the  cancellation 
of  it^  on  the  ground  that  Hunt  had  been  debited  with  the 
amount  in  the  partnership  accounts,  that  certainly  would 
have  been  in  law  a  discharge;  but  as  the  bill  had  not 
been  in  fact  given  up,  he  was  of  opinion  that  Hunt  was 
still  liable  as  one  of  the  partners  in  the  old  firm.  Under 
Aia  direction  the  plaintiff  had  a  verdict* 

Wilde  now  moved,  on  behalf  of  the  defendant  Hunt,  for 
a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  granted.  He  insisted  that  the  plaintiff  had 
60  dealt  with  his  debt,  as  to  discharge  the  liability  of  this 
defendant.  The  fact  of  the  plaintiff  giving  Preston  au- 
thority to  obtain  payment  of  the  bill,  constituted  the  latter 
such  an  agent  of  the  former,  as  to  tie  him  up  from  suing 
Hunt.  In  this  transaction,  the  plaintiff  gave  Preston  full 
power  and  authority  to  act  for  him  as  his  agent,  by  in- 
dorsbg  the  bill  over  to  him.  By  virtue  of  this  authority 
Preston,  the  partner  of  Hunt,  debited  the  latter  with  the 
amount  of  the  bill  in  the  adjustment  of  their  accounts,  and 
i)y  this  proceeding  the  bill  was  in  effect  paid  by  Hunt,  be- 
cause the  money  which  would  otherwise  come  to  him  as  his 
portion  of  the  partnership  funds,  was  appropriated  to  the 
discharge  of  his  liability  upon  the  bill.  Under  such  cir- 
cumstances, the  case  fell  within  the  general  principle,  that 
where  one  authorises  another,  and  gives  him  the  power,  as 
in  this  case,  to  settle  and  adjust  his  debt,  and  the  debt  is 
settled  and  adjusted  accordingly,  he  cannot  afterwards  come 
upon  the  person  with  whom  the  adjustipent  has  takeii 
t>lace, 


386 

182SL 


Fbatbbk- 

8TOIIB 

O. 
HONT. 


^^29^  Abbott«  C  J.*^I  am  of  opuiimi  that  diere  it  do  groimd 

Ni^v'^/      for  disturbing  this  verdict.    It  appesred  at  tb€  tnal»  thai 
'  «I2r'     *®  plaintiff  bad  put  this  bill  into  the  hands  of  PnUon, 


ITONB 


«.  one  of  the  drawers,  and  one  of  the  new  firm,  in  order  that  he 

might  recover  the  amount  of  it  for  him  at  Newfoundland. 
When  Preston  came  home,  the  plaintiff  applied  to  him  and 
4eQired  to  know  whether  he  had  got  the  money ;  Prnton 
said  he  had  not ;  upon  which  the  plaintiff  said  '<  then  give 
me  the  bill/'  Preston  could  not  then  find  it,  but  gave  the 
plaintiff  another  bill  to  the  same  amount,  the  plaintiff  say- 
ing, '*  1  ooly  take  this  until  you  can  find  the  old  bill,  for 
I  will  not  give  up  my  rights  upon  that  bill*"  When  Preston 
went  to  Newfoundland,  the  new  firm  took  possession  of 
tbe  bill  to  hold  it  as  against  Hunt,  for  such  payments  as 
they  might  make  on  account  of  tbe  old  firm,  of  which  he 
was  a  member,  Tbe  defendant  JIatU  did  not,  as  is  sup« 
poaedi  send  out  an  agent  to  Newfoundland,  for  the  specific 
purpose  of  arranging  the  concerns  of  the  old  firm.  That 
indeed  was  suggested,  but  when  the  supposed  agent  was 
cross-examined,  he  said,  distinctly,  that  he  was  not  sent  out 
specifically  as  agent  for  Hunt*  What  he  said  was  this — 
"  I  was  at  Newfoundland,  and  I  was  desired  by  Huni  and 
Co.  to  see  to  the  assets  of  the  old  firm ;  for  which  purpose 
I  applied  to  Stabb,  Preston  and  Co.,  and  Preston  told  me 
he  had  applied  the  proceeds  of  the  property  belonging  to  the 
old  firm,  to  the  discharge  of  certain  debts  of  the  old  firm^ 
due  in  England,  and  he  produced  his  account  to  me,  i^ 
which  account  was  included  tb^  bill  in  question,  as  being 
paid  by  him,  Preston,  and  hfB  pew  partnqrsp"  I  told  tb^ 
^ury,  that  whatever  took  plaice  between  the  members  qS  tb^ 
pld  firm,  who  were  all  liable  to  the  plaintiff^  would  npt  4^ 
prive  him  of  his  jrigfat  to  sue  them  all.  1  s^ted^  bowev^^ 
tliat  if  the  supposed  agent  of  Hunt  had  said,  *'  give  me  up 
^e  bill,  and  1  shall  deliver  tbe  bill  to  Hunt,'*  fnuji  Preston 
had  so  done,  then,  in  my  opinion,  Hunt  would  have,  in  law, 
been  discharged ;  but  the  security  not  having  been  given 
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up,  I  thought  be  tvus  sfill  liable.  I  think,  that  if  one  part- 
ner chooses  to  rely  upon  the  mere  ivord  of  another,  that« 
partnership  debt  is  satisfied,  without  having  the  security 
upon  which  he  is  liable,  delivered  up,  he  must  take  the  con- 
sequences of  his  own  want  of  caution. 

Bayley,  J.-^As  th^  bill  was  not  cancelled  or  delivered 
up  to  Hunt,  in  proof  that  the  debt  had  in  fact  been  satisfied, 
the  statement  of  his  partner  that  it  had  been  paid,  is  not 
sufficient  to  discharge  his  liability.  He  must  take  the  con- 
sequence of  his  <^ifm  want  of  caution  in  not  insisting,  through 
his  agent,  upon  having  the  bill  delivered  up.  As  this  had 
ttot  been  done,  I  think  he  is  still  liable  in  this  action. 

BfifeT,  J.  (m) — Was  of  the  same  opinion. 

(a)  Hoir^sfd,  J.  was  abfeot* 


9» 


FBATHSa- 

STSIIE 

Hunt. 


M'Beath  v.  Chatterley. 

jL  he  defendant,  a  widow,  was  arrested  on  a  bill  of  ex- 
change, accepted  by  the  name  of  fV.  S.  Chatterlejf,  and  held 
to  bafl.  On  motion  to  set  aside  the  whole  proceedings,  an 
affidavit  was  produced,  that  the  defendant's  christian  names 
were  Marie  Louise  Antoinette  Florence,  by  which  names 
she  had  been  baptized,  and  that  W.  S.  were  the  initials  of 
her  deceased  husband's  christian  names.  In  answer  to  this 
an  affidavit  was  put  ia  on  the  other  side,  which  stated,  that 
the  defendant  had,  since  her  husband's  decease,  been  always 
called  and  known  by  the  name  of  Mrs.  W.  S.  Chatterley, 
and  had  always  used  that  description  of  herself. 

ff 

Reader  shewed  cause,  and  Abraham  was  heard  in  sup- 
port df  the  rule ;  and  Reynolds  v.  Hankin  (a),  and  Parker 
V.  Bent  (&),  were  cited* 

(«)  4  B.  &  A.  536.  {b)  Ante,  73. 


■AarMNiyf 

jv«f .  sa. 


IVIiera  a 
tridow  was  arw 
rested  npoa  a 
biU  of  ex- 
diaiigey   sc« 
cepted  by  bet 
in  the  ranie  tX 
W.  8.  CkeHer- 
liffy  hy  which 
name  she  hat 
always  gone 
since  her  has* 
band's   death; 
fV.  S.  being 
the  initials  of 
her  husband's 
christian 
names:  the 
Court  set  aside 
the  bail  bond 
only,  on  enter- 
ing a  commoB 
appearance. 


H^Bbath 
Chatterley. 
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The  Court  said,  they  would  not  set  aside  the  whole  pro- 
ceedings, but  would  order  the  bail  bond  to  be  delivered  up 
to  be  cancelled,  on  entering  a  common  appearance. 

Rule  absolute   in  these  terms,  but 
without  Costs. 


j^Tov.  28.  Ex  parte  Matson,  Gent. 


Alt  attorney  \jHITTY  moved  to  re-admit  an  attorney  M*ho  had  ceased 
%vho  diBCon-  ... 

tinoesto  prac-  to  practise  smce  1817>  upon  the  usual  affidavit  required  in 

last  certificate  ^^^^  case,  and  prayed  that  he  might  be  re-admitted  on  his 
n  bfT''^-  ^^"S  ^^^  *  certificate  to  practise,  and  on  payment  of  the 
Bitted  without  duty  for  the  present  year,  without  any  arrears  of  duty  or  any 
ny  arrears  of  fine.  He  cited  Ex  parte  Clarke  (a),  as  an  authority  for 
Se['  ^The  ^  *^®  application,  which  case,  he  said,  had  been  since  acted 
word  ^*  neg-     upon  in  many  instances  under  similar  circumstances. 

iBOt  in  97  G»  3. 
c*  90.  tf.  ^. 

paMe  neglect,*^  Shepherd,  on  behalf  of  the  Stamp  Office,  opposed  the  ap« 
Siv  to^'ner-  P'^^*^^"*  ^^'^  contended,  that  the  case  cited  had  been  erro- 

aon  who  has    neously  decided.     He  insisted,  that  according  to  the  true 

omitted  to  ,  —.  . 

take  out  his     Construction  of  37  Geo.  d.  c.  90.  s.  51,  the  arrears  of  duty 

dnring  the  in-  ^^S^^  ^^  ^^  P^i^  itom  the  time  of  taking  out  the  last  certi- 

tervalofhis     ficate.    The  31st  section  of  the  statute  enacted,  that  every 

ceasing  to  . 

practise.  admitted  attorney  who  should  neglect  to  obtain  his  certifi* 

cate  for  the  space  of  one  whole  year,  should  from  thence- 
forth be  incapable  of  practising,  and  his  admission  should 
be  from  thenceforth  null  and  void  ;  **  Provided  always,  that 
nothing  hereinbefore  contained,  shall  be  construed  to  pre- 
vent any  of  the  said  Courts  from  re-admitting  any  such  per- 
son on  payment  of  the  duty  accrued  mice  the  expiration  of 

(a)  S  B.  &  A.  S14.  See  Ex  parte  Richards^  1  Chit  Rep.  101.  and  Ex 
parte  Niehotas,  6  Taunt.  408.  In  1  Chit.  Kep.  103,  there  is  a  good  foim 
of  affidavit  on  re-admission,  under  circumstances  similar  to  the  present 
case. 
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tie  last  certificate,  and  such  further  sura  of  money  by  way        1822. 
of  penalty,  as  the  said  Court  shall  think  fit  to  order  and       ^*^V"^^ 
direct."     From  the  fair  construction  of  these  words  it  is      MA-noif. 
clear,  that  in  all  cases  where  an  attorney  has  neglected  to 
take  out  his  certificate,  the  arrear  of  duty  must  be  paid 
since  the  expiration  of  the  last  certificate,  and  it  is  only  in 
case  of  some  improper  conduct  in  the  interval,  that  the 
Court  has  power  to  superadd  a  penalty  if  it  sees  proper. 

Abbott,  C.J. — I  think  the  case  of  Ex  parte  Clarke 
was  properly  decided.  The  words  of  section  31,  '*  shall 
neglect  to  obtain  his  certificate,'^  must  be  taken  in  connexion 
with  the  proviso  for  re-admission  on  payment  of  the  arrears 
of  duty  since  the  last  certificate.  The  distinction  is  this ; 
when  the  party  has  been  practising  in  the  interval,  he  must 
pay  the  arrears  of  duty ;  but  not  so  when  he  has  not  prac- 
tised. The  word  neglect,  imports  culpability.  Can  we  say 
that  an  attorney  neglects  to  take  out  his  certificate  who  does 
not  practice  ?  Does  not  the  term  neglect ^  import  a  forbear- 
ance  to  do  that,  which  by  law  a  man  ought  to  have  done? 
The  party,  in  cases  of  this  description,  stands  nearly  in  the  \ 

same  situation  as  a  person,  who,  in  the  first  instance,  makes 
an  application  to  be  admitted.     I  think  the  word  neglect,  * 

imports  an  omission  to  do  that  which  by  law  the  party  ought 
to  have  done ;  and  that  the  case  in  which  the  arrears  of  duty 
are  to  be  paid,  and  a  fine  to  be  imposed,  is  only  where  the 
party  having  been  admitted  continues  to  practise,  and  71^- 
lects  to  take  out  his  certificate  between  the  interval  of  his 
jBrst  certificate,  and  the  time  when  he  applies  to  be  re-ad- 
mitted. If  the  party  has  not  practised  in  the  interval,  he  i$ 
not  required  to  pay  the  duty. 

Bayley,  J. — I  am  of  the  same  opinion.  The  proviso 
for  re-admission  on  payment  of  the  arrears  of  duty,  applies 
only  to  such  persons  as  have  neglected,  and  not  to  those  who 
have  omitted  to  take  out  their  certificates.    In  construing 
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1822. 


Bx  parte 
Vatson. 


•I*  • 
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this  proviso,  the  Court  thought,  in  the  case  of  Ei  parte 
Cbrke,  that  the  neglect  to  take  out  the  certificate  most  be 
n:  culpable  neghct.  Unless  die  party  has  been  practising  in 
Ae  interval^  he  is  not  subjected  to  the  payment  of  tfie  arrears 
of  duty. 


Best,  J.  (a) — ^The  case  of  Ex  parte  C/arfte  has  been 
constsmdy  acted  upon  ever  since,  and  it  is  now  too  late  to 
disturb  that  decision. 

Admission  allowed,  on  the  terms  prayed. 
(«)  Uohnifi^  J«  vat  ahieiit 


Mo.  f  8. 


A  defendant 
•rreited  for  a 
debt  contriGt- 
ed,  partly  be- 
fore and  partly 
after  bank- 
raptcy  and 
certificate, 
tbere  being  a 
•nbsequeot 
promise   for 
the  former 
part,  was  dis« 
chai^  out  of 
cnstody  on 
filing  common 
baU. 


Peers  r.  Gadderbr. 

\/N  motion  to  discharge  the  defendant  out  of  custody  on 
filing  common  bail,  the  question  wa3,  whether  a  person 
could  be  arrested  for  a  debt,  a  portion  of  which  had  been 
contracted  before  a  commission  of  bankruptcy  had  issued 
against  him,  and  the  remainder  after  be  had  obtained  his 
certificate,  he  having  made  a  subsequent  promise  to  pay  that 
portion  of  it  which  was  contracted  prior  to  the  bankrujxtcy  ? 

After  hearing  Piatt,  for  the  pliuntifi^^  and  Campbell,  for 
the  defendant,  and  the  cases  of  Wilson  v.  Kemp  (a),  Norton 
V.  Moggridge  (6),  Bailey  v.  Dillon  (c),  and  5  Geo.  2.  c.  30. 
s.  ?•  being  referred  to. 

The  Court  were  clearly  of  opinion,  that  the  case  of 
Wilson  V.  Kemp  must  govern  the  decision  of  this  case,  and 
that  the  defendant  therefore  was  entitled  to  be  discharged 


(a)  3  M.  &  $.  595. 
'{I)  6  Taont.  565. 


(p)  2  Burr.  736. 


PBBRl 

Gaddbrvr. 
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oot  of  custody  on  filing  common  bail.    Suppose  the  de*       1829L 

fendant  were  kept  in  custody,  he  might  plead  his  certificate, 

ana  even  if  a  special  replication  was  put  upon  the  record^ 

still  it  would  be  a  question  of  fact,  whether  the  defendant 

had  made  himself  liable  by  virtue  of  a  new  promise ;  but 

the  Court  would  not  in  the  interim  hold  him  to  bail  until 

that  question  was  decided. 

Rule  absolute,  with  Costs,  defendant 
undertaking  to  bring  no  action. 


The  Kino  v.  Geobgb  Webb  Hall.  Timndtift 

Nov.  29* 


M,  HIS  was  an  information  in  the  nature  of  a  quo  warranto  The  Cwuru  of 
against  the  defendant,  calling  upon  him  to  shew  by  what  ts  Geo.  s 
authority  he  exercised  the  office  of  registrar  and  clerk  of  cUret'tbit  no 
the  Court  of  Requests  of  the  city  of  Bristol.    At  the  trial  g^"^"  ^^ 
before  Graham,  B.,  at  the  Bristol  Summer  Assizes,  1819)  acting  as  a 
a  verdict  was  found  for  the  Crown,  subject  to  the  opinion  in  the  ezeco- 
of  the  Court,  upon  a  special  case.  ^"T  Acto7or^^ 

constitatinf 
Hie  office  of    registrar  and  clerk  of  the  Court  of  Re-  anleu  snch ' 
quests,  in  the  city  ot  Bristol^  having  become  vacant  by  die  ^^kowSLld^ 
death  of  a  eentleman  nvLme'd  Bensoush,  an  election  took  «"  within  the 

^  &  -^  '  coantjr,  See. 

place   on  the  2d  May,  1818,  to  supply  the  vacancy.     On  for  which  he 
that  occasion  thirteen  persons  attended  and  gave  their  votes,  word  <<  bonse* 
eight  for  the  defendant,  and  five  for  Mr.  Palmer,  another  ^It^^'^^^ 
candidate.    The  eight  who  voted  for  the  defendant  were  ^^^^  ^  P«r- 
Levi  Ames,    Michael  Castle,    George  HiUiouse,  WilUam  dent  house- 

Fripp,  William  Fripp  the  younger^  Levi  Ames  the  youn|;er,  therefore*"* 

where  a  per* 
SOB  had  been  elected  to  the  office  of  registrar  aad  de^  of  the  Court  of  Requests  of  the 
cHy  of  BritM^  by  a  majority  of  householders,  paying  rent,  rates,  and  taxes,  and  resi^ 
dent  by  their  partners  io  trad^  or  their  aer? ants  only  :---Hf  Id,  that  the  elqi^n  was 
valid. 

VOL.   II,  O 


SM2  CASKS  IN  VHE  KtN&'ft  BENCfl, 

IMS*       JBeieranl  JBrtce,  Mid  j^mei  George.    The  question  for  thi^ 

J?^*^^      opinioB  of  the  Court  Mr«8,  whether  these  persons  were 

9.         haoieholderi  within  th^  meaning  of  the  Courts  of  Requests 
.  ilAU.       ^^^  ^  Q^  ^  ^  ^g  ^  ^  ^^  ^y^^  ,^  .^  enacted,  '*  that 

after  the  24tfa  of  Jvne,  17B6»  no  person  shall  be  capable  of 
acting  ^M  a  commissioner  in  the  execution  of  any  of  the 
acts  for  constituting  such  courts,  unless  such  person.«hall 
be  a  householder  within  the  county,  district,  city,  liberty, 
or  place,  for  which  he  shall  act,  an4  shall  be  possessed  of 
a  real  estate  of  the  annual  value  of  20/.,  or  of  personal 
estate  of  the  value  of  500//'  It  was  admitted,  that  if 
any  five  of  the  persons,  who  voted  for  the  defendant,  should 
be  adjudged  householders  within  the  meaning  of  this  sta- 
tute, the  judgment  of  the  Court  should  be  pronounced  in 
f*  his  favour^    The  case  eet  forth,  with  great  particularity,  the 

qualifications  in  respect  of  which  each  of  these  persons 
claimed  the  right  of  voting  as  a  housdiolder.  It  appeared, 
•n  substance,  that  each  was  a  partner  in  a  firm  carrying 
on  trade  in  Bristol  i  that  each  was  the  holder  of  a  dwelling- 
house  there,  ^nd  paying  rates  and  taxes  in  respect  thereof ; 
that  each,  either  by  a  partner  or  a  servant,  occupied  and 
ylept  in  the  house;  that  each  was  in  the  daily  habit  of  re- 
sorting to  the  dwelling-hpuse,  or  some  other  building  con- 
nected with  it,  for  the  purposes  of  business ;  that  each  was 
|k  person  of  substance  and  respectability  4  that  none  of  them 
personally  slept  on  the  premises,  in  respect  of  which  they 
respectively  claimed  the  right  of  voting ;  and  that  each  had 
a  dweUing-house  out  of  the  city  of  Bristol,  in  which  they 
jcespectjvely  slept  and  resided. 

ft 

'  On  a  foroier  di^  the  case  was  argued  by  Selun/n  for  th^ 
Crown,  and  Adam  for  th^  defendaiit. 

I^or  the  Crown  it  was  contended,  that  the  word  '*  house- 
holder," as  used  in  the  statute  £6  Geo.  3.  c.  38.  s.  8,  meant 
''the  master  of  a  family,^  who  ^iras  domiciled  by  personal 
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residence   &nd  occupancy  in  the  house  held  by  him,  and 

contequcntly  that  none  of  these  persons  were  qualified  to 

Vote  for  the  defendant.     The  authorities  cited  were  John- 

ton's  Dictionary,  where  **  householder"  is  called  **  master 

of  a  family ;"  TomlirCi  Law  Dictionary,  where  it  is  said 

**  Householder  (ptf^er  yami7fa«)  is  the  occupier  of  a  house/ 

a  housekeeper,  or  master  of  a  family  ;*'  2  Inst.  70£«»  B,^^ 

V.  Barwick  (a).  The  Overseers  of  Weohly  (A),  Mayor  of  CoU 

Chester  v.  Goodwin  (c).  If  alter  ▼.  Hanger  {d),  The  Mayor  of 

Loudon  V.  I'he  Mayor  of  Lynn  (e),  Stephens  v.  Derry  {f\ 

Rex  V.  Nichohonig),  Rex  v.  Jones  {h)y  and  Hemming  v. 

Plenty  (t).     Reference  was  also  had  to  the  22  Geo.  2.  c.  47. 

23  Geo.  2.  c.  27.  3  Geo.  2.  c.25.  s.  19-  and  23  Geo.  2.  c.  30. 

and  to  1  Harg.  L.  T.  128.  and  7  Bro.  P.  C.  Tomlin's  edit. 

131.  134. 


For  the  defendant  the  following  arguments  were  urged  i-^ 
The  construction  endeavoured  to  be  put  upon  the  word 
**  householder^  is  by  uo  means  warranted  either  by  the  au- 
thorities citedy  or  by  common  usage  and  parlance.  It  may, 
pcrliaps,  on  some  occasions,  bear  the  sense  attributed  to  it; 
biit^  generally  speaking,  it  imports  only  the  keeping  a  house 
for  the  purposes  of  trade^  without  any  necessary  implication 
of  personal  residence.  It  is  attempted  to  suppoit  the  de- 
linition  contended  for,  by  giving  to  the  word  "  householder*' 
the  extensive  use  and  meaning  of  the  word  '^  household ;"  but 
this  is  by  no  means  a  reasonable  conclusion :  the  two  wordt 
import  very  different  meanings,  and  describe  v6ry  distinct 
situations ;  the  first  defines  an  individual  person ;  the  last 
i|  a  noun  of  number,  and  there  is  no  sort  of  analogy  exist- 
ing between  them.  The  object  and  intention  of  the  legis- 
lature in  imposing  this  qualification  was  no  more  than  that 
the  electors  should  be  persons  connected  with  the  interests 


(«)  7T.  R.  33. 

(6)  t  Sir.  1261. 
it)  Carter,  1 1  J. 
Ui)  J  lUtbtr.  14. 
{€)  1  Uos.  Ai,  l»ul.  187. 


(/)  16  East,  147. 
(jg)  12  Ibid.  330. 
(A)  8  Ibid.  4^0. 
(i)  IJ.  B.  Moore,  5t^ 


Q  2 
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U322.  of  the  city,  familiar  with  its  customs  and  affairs,  associatin|^ 
and  transacting  business  with  its  citizens,  and  well  known 
in  it  as  men  of  respectable  characters  and  responsible  situa- 

Hax4»*  tions.  All  these  qualifications  are  eminently  conspicuous 
in  the  persons  who  have  voted  for  the  defendant  in  this 
case,  and  they  are  sufficient  to  legalize  their  votes  and  to 
satisfy  the  requisites  of  the  statute.  If  these  electors  are 
not  qualified  on  account  of  their  non-residence,  no  qualified 
electors  can  be  found ;  for,  in  modem  times,  it  has  become 
an  almost  universal  habit  for  the  most  respectable  and 
wealthy  traders,  in  all  great  and  commercial  towns,  to  live 
out  of  those  towns,  though  they  daily  resort  to  (hem  for  the 
purposes  of  business,  and  in  no  one  place  does  that  habit 
prevail  more  generally  than  in  Bristol.  It  is  expressly 
declared  by  Lord  Coke,  in  his  commentary  on  the  statute  of 
Bridges,  that  a  person  in  possession  of  a  house,  occupied 
n^erely  by  his  servants,  is  liable  to  pay  the  rates  assessed 
upon  it  (a) ;  and  surely  if  such  an  occupation  makes  a  man 
a  householder,  so  far  as  his  liabilities  are  concerned,  it 
ought  to  have  a  similar  effect  as  respects  his  privileges.  In 
the  statute  26  Geo.  3.  c.  100.  s.  2,  which  regulates  the  right 
of  voting  at  elections  of  members  of  parliament,  there  is 
this  expression  to  be  found,  ^^  inhabitants  householders 
resiants,"  as  one  joint  description ;  the  inference  from  which 
is  conclusive,  that  there  may  be  *'  inhabitants  householders" 
who  are  not  '^  resiants/'  and  that  neither  of  the  two  former 
words  includes  residency.  So,  in  the  statute  11  Geo.  1. 
c.  18.  s.  10.  it  is  provided,  that  partners  carrying  on  trade 
in  one  house,  as  householders,  for  the  rates  of  which  they 
ar^  jointly  liable,  shall  vote  at  elections  for  the  mayor  and 
9ldermen  of  London,  while  the  next  section  enables  two 
persons  inhabiting  in  the  same  house  to  vote,  clearly  shew« 
ing  that  a  householder  was  not,  in  the  view  of  the  legisla- 
ture, a  person  "  inhabiting  in,*'  or  resident  in,  a  house.  So, 
in  the  case  of  Rex  v.  Barwick(jb),  hord  Kenyon  expressly 

(«)  S  I|i&U  70$,  (6)  7  T.  K.  33. 
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lays  down  a  distinction  between  "  occupancy^  and  **inlia-  1822. 
bitancy/*  It  is  an  admitted  feet  in  the  case  tfcat  all  these  ^"^v^/ 
parties  were  liable  tO/ and  actually  paid,  parochial  rates  ThcKmo 
upon  the  houses  of  which  it  is  contended  they  are  not  the  Hali. 
holders.  Upon  what  principle  have  they  paid  those  rates  i 
Would  it  have  been  a  good  answer  to  a  demand  of  those 
rates,  to  say^  *'  1  am  not  the  houseAo/rf^r,  I  am  only  a 
housekeeper;  I  only  occupy  by  means  of  a  servant,  or  a 
partner,  and  therefore  I  am  not  liable  ?*'  The  absurdity 
attendant  upon  the  argument  refutes  it.  It  is  a  household- 
ing  sufficient  to  impose  the  burthen,  and  there  is  no  reason; 
and  no  law,  that  can  prevent  its  also  conferring  the  privi« 
lege.  The  cases  brought  forward  on  the  part  of  the  Crown 
afe  all  distinguishable  mainly  from  the  present,  as  might  be 
easily  shewn ;  but  there  are  other  cases  directly  in  point, 
and  affirmative  of  the  defendant's  case.  It  is  said  by  Lord 
Ellenborough,  in  Bertie  v.  Beaumont  (a),  that  the  occupa*^ 
tion  of  a  servant  is  the  occupation  of  the  master;  and  he 
refers  to  a  previous  case  of  Rex  v.  Stock  (6),  where  it  waei 
decided,  that  a  burglary  being  committed  in  premises  be- 
longing to  three  partners,  and  occupied  by  their  joint  ser^* 
vant,  it  was  well  laid  as  committed  in  the  dwelling-house  of 
the  partners.  As  respects  the  equity  of  this  case,  and  the 
intention  of  the  legislature,  there  can  be  no  doubt  that  both 
are  fully  satisfied  in  the  persons  of  the  electors,  who  are 
now  objected  to ;  and  upon  a  fair  construction  of  the  word 
**  householders,"  and  an  impartial  ^ew  of  all  the  legal 
decisions  upon  similar  questions,  there  can  be  as  little  doubt 
that  in  point  of  law  the  defendant  has  been  well  elected, 
and  is  entitled  to  the  judgment  of  the  Court  in  his  favour. 

The  Court  took  time  to  consider  the  case,  and  judgment 
was  now  delivered  by  • 

Abbott,  C.J. — ^This  case  came  before  us  on  an  b- 
(•)  16  East,  S3.  (6)  t  Taunt.  SS9. 


I 
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]8S2«        formation,  in  the  nature  of  quo  warranto,  against  the  de^ 

><^v^       fondant,  calling  upon  bim  to  shew  by  what  authority  he 

"**  ^'"^     held  and  exercised  the  office  of  registrar  and  clerk  of  the 

UAUm  Court  of  Requests  of  the  city  of  Bristol.  In  answer  ta 
the  information  the  defendant  set  forth  his  election,  and 
issue  was  joined  upon  the  question  whether  he  had  a  nnr- 
^Gtity  of  votes,  that  is,  of  good  votes.  It  appears  by  the 
case^  that  so  far  as  a  numerical  nuyority  went  that  issue 
was  found  for  the  defendant ;  but  a  question  arose,  whether 
those  votes  were  substantially  and  legally  good,  which  ques-* 
tion  now  remains  for  our  decision,  and  depends  entirely 
upon  the  construction  of  the  word  *'  householders*'  as  used 
in  the  sUtute  e6  Geo.  3*  e.  38.  By  the  statute  1  IV.  ^  M. 
the  mayor,  aldermen,  and  common  council  of  the  city  of 
Brisiolf  were  appointed  commis^oners  of  the  Court  of  Re« 
quests  of  that  city.  In  that  statute  the  official  corporate 
character  was  the  only  qualification  reqtured«  Many  acts  of 
parliament  for  the  establishment  of  other  similar  courts  had 
passed  previous  to  the  ^  Geo.  3.  The  latter  is  a  general 
law,  and  must  be  understood,  with  reference  to  the  Ccmrt 
of  Requests  at  Bristol,  io  have  superadded  tlie  qualification 
of  ^*  householders,"^  whatever  may  be  its  bearing  upon  the 
qualifications  before  required.  Now,  the  true  meaning  of 
particular  words  in  acts  of  parliaments  is  to  be  founds  not 
no  much  in  a  strict  e^mological  propriety  of  language,  nor 
in  popular  usage,  as  in  the  subject-matter  of  the  occasion 
in  which  they  are  used,  as  connected  with  the  object  which 
is  sought  to  be  attained.  The  meaning  of  the  word  '^  in* 
habitants"  in  the  statute  of  Bridges,  S2  if.  B.  c.  5,  which 
was  cited  in  the  course  of  the  argument,  affords  an  illus- 
tration of  the  proposition  very  applicable  to  the  present 
ease.  That  statute  speaks  of  the  inhabitants  of  any  county, 
city,  or  other  place.  Taking,  that  word  either  in  its  strict 
or  its  popular  sense,  it  is  there  applied  to  those  persons 
only  "  who  have  a  dwelling  therein,"  and  all  persons  who 
have  a  dwelling  therein  are  there  spoken  of  as  ^'  inhabitants 
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ftei-eof /'    But  the  objeet  of  thftt  statute  b^ng  to  raise  af       iftti. 
fund  for  the  repairs  of  the  bridges   ia  the  count j,  by  the      ^«^v^^  ^ 
taxation  ofpeieons   in  reasonable  proportions  to  their  pro4    "^^J^*"^ 
perty  therein,  or  (in  case  of  refusal)  to  enforce  the  payment       Birw 
of  such  tax  by  distress  on  the  lands,  goods,  or  chattels  of 
ihe  persons  rated,  the  word  **  inhabitant"  lias  there  been 
held  to  include  all  the  oettqners  of  land  in  the  county,  aW 
though  not  actually  dwilHmg  in  the  county.    The  olgect  vi 
the  slatttte  £6  Geo.  3.  c.  38^  ho^«ever,  is  very  different* 
That  aeenu  to  have  been  to  unite  respectability  of  chanuH 
ler,  and  competency  in  oirQumstances^  in  the  place  where 
the  office  is  to  be  exercised,  with  notoriety  in,  and  habits 
of  access  and  resort  to  it.    This  object  is  attained  by  ex« 
eluding  lodgers  and  inmates,  and  persons  who  have  no  per^^ 
manent  connexion  with  «nd  resort  to  the  place.    The  word 
in  this  statute  is  <<  houseAoltier,"  not  *'  housefteaper."    The 
word  '*  householder,*'  in  whatever  sense  taken,  would  cer* 
tainly  exclude  the  classes  I  have  mentioned,  and  probably 
some  others,  as  not  being  in  the  strict  sense  of  the  word 
^  houseJk«epeM.''    It  is  sufficient  for  the  purpose  of  this 
cause,  if  five  of  those  who  have  voted  for  the  defendant^ 
and  whose  right  to  vote  is  disputed,  shall  be  found  to  be 
hous^olders  within  the  true  meaning  of  the  statute ;  and 
we  are  of  opinion  that  five,  namely.  Levy  Ames,  Mkhael 
Castles,    George  Hilhouse,    William  Frippf    and  Edward 
Bnoe,  are  such  householder.     Each  of  these  persons  is  a 
partner  in  a  firm  carrying  on  trade  in  Bristol,  or  a  holder  of 
a  dwelling-house  there ;  each  of  them,  either  by  a  partner 
or  a  servant,  occupies  and  sleeps  in  the  house,  and  each  is 
in  the  daily  habit  of  resorting  to  that  dwelling-house,  or  some 
other  building  connected  with  it,  for  the  purposes  of  busi- 
ness.    In  the  first  case,  that  of  Levy  Ames,  the  dwelling- 
house  belonging  to  him  is  annexed  to  the  premises  where 
the  business  of  his   firm  is  carried  on,  and  is  occupied  by, 
or  in  the  care  of  a  clerk  of  that  firm.     In  the  two  suc- 
ceeding cases,  the    parties   carry  on   business  in  a  ware- 
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1Q22.       house   actjoiniog  a  dweUing^house,  hdd  by  the  fimi)  and 
^■^v^^      occupied  by  a  servaDti  and  in  all  these  cases  the  rents, 
9.  '"^    rates,   and  taxes  are  paid  by  the  firm.    In  the  case  of 
Mr*  Fripp  and  Mr«  Briut  diey  are  partners  in  a  banking* 
house,  which  they  occupy  in  the  way  of  their  trade,  and 
behind  which  there  is  a  dwelling^'house  belonging  to  die  firm, 
and  for  which  the  firm  pays  the  rates  and  taxes.     So  that  in 
every  one  of  these  five  cases  there  is  a  dwellmg-house  be- 
longing to,  or  rented  by  the  partnership,  and  annexed  to 
premises  in  which  the  partnership  business  is  conducted,  and 
occupied  either  by  servants,  or  partners  of  the  firm,  as  a 
dwellii^-house.    Under  these  circumstances  we  are  of  opi* 
nion  that  each  of  these  parties  is  to  be  deemed  a  householder 
within  the  meaning  of  diis  statute,  and  it  is  therefore  un- 
necessary to  say  any  thing  respecting  the  other  three  persons 
who  voted  for  the  defendant.    It  must  be  obvious  to  every 
man  who  has  the  slightest  knowledge  of  the  habits  of  the  more 
respectable  classes  of  the  trading  world  in  all  the  great  towns 
in  England,  that  an  exclusion  of  persons  in  the  situation  of 
these  gentlemen  would  operate  as  an  exclusion,  both  ia  this^ 
and  many  other  cases,  of  a  very  lai^e  portion  of  those  very 
persons,  who  are  in  all  respects  best  qualified  for  the  dis- 
charge of  those  duties,  which  form  the  subject  of  the  pre- 
sent inquiry.    For  these  reasons,  we  are  of  opinion  that  we 
ve  bound  to  give  our 

Judgment  for  the  defendant. 
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1832; 


The  King  v.  The  Inhabitants  of  Hbndon.  ,^       -^^ 


V^N  the  9th  April  a  poor-rate  was  made  upon  the  in-  A  poor-nte  * 
habitants  of  Hendon,  was  allowed  on  the  11th,  and  pub-  made  on  tbe 
lished  on  the  14th  of  the  same  month.     On  the  15th  the  o^th^uSj 

Middlesex  Sessions  commenced,  but  certain  individuals,  who  P«Wiriiecl  «■ 

.     ^  14tli,  aad 
had  intended  to  appeal  against  the  rate,  did  not  enter  their  the  Seatione 

appeal  until  the  next  succeeding  Sessions^  when  the  Justices  onUie  ^Sof 

refused  to  receive  it,  on  the  ground  that  it  ought  to  have  ^J|J*^"^,!!U 

been  entered   at   die  Sessions  immediately  next  after  the  agaiiut  tike 

making  of  the  rate ;  and  on  motion  for  a  mandamus  to  the  be  eoteied 

Justices  to  enter  continuances  and  hear  the  appeal,  ^ons  next  bi^ 

oneefler  Om 
pnUicatieii  of. 
The  Court  was  of  opinion^  on  the  authority  of  Rex  v.  tberate.. 

n^e  Justices  of  Sussex  (a),  that  the  mandamus  ought  to  go. 
The  next  Sessions  meant  the  next  practicable  Sessions  at 
which  an  effectual  appeal  could  be  lodged  after  the  allow- 
ance and  publication  of  the  rate.  The  publication  in  diiv 
case  was  so  close  to  the  next  Sessions,  that  it  was  impossible 
for  the  defendants,  with  any  reasonable  expedition,  to  avaHr 
themselves  of  the  right  of  appeal. 

Rule  absolute. 


Bolland,  for  the  Crown ;  Andrews,  for  the  defendants. 

(a)  15  East,  206. 
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Vtarii«yi  SaKD  O.  FoRltXST. 

Jf(»o.f8. 


Om  o#  tke      X  HIS  nvas  a  rule^  caUiog  oo  the  plaintiff  to  shew  caus^ 


HI?rS;S4  ^^  «»  «Q«Mfretur  should  «>(  be  entered  on  the  baU  piece. 

^^  ^^  ^  The  affidavit  in  support  of  the  motioo.  stated,  that  the  de« 
r^gtoo  IB  tlie 

jykft  Cmtrtf  fimdaot  had  been  arrested  on  a  writ  out  of  the  Pulace  Court, 


M  can  and  had  removed  the  cause  by  habeas  corpus,  on  which  he 
Aa  .  bad  put  in  bail  in  this  Court ;  that  he  was  one  of  the  yeomen 
tfrisCoart,  and  of  his  Majesty's  guard  of  his  body ;  that  as  such  he  was  liable 
periScted  ball  ^^  *^^  times  to  be  called  on  to  attend  the  King's  person  wher* 
b^  ^^eld~  ^^'  ^^^  guard  should  be  appointed ;  that  he  had  been  in 
that  tiM  ball  attendance  several  hundred  times  since  his  appointment  'u\ 
cTwicratcfl  1816;  that  he  had  an  annual  stipend,  and  by  his  certificate 
tiM*d!?Midaalt  ^  appointment^  was,  among  other  things,  declared  to  be 

DrivUeged        privileged  jfrom  arrest.    The  affidavits  in  answer  to  this, 
ffoni  arrest*  . 

Stilted  that  a  similar  motion  had  been  n^ade  in  the  Court 

below,  and  had  failed^  that  interlocutory  judgment  had  been 

^ignod  ip  the  inferior  Cou^t  before  the  cause  was  removed  { 

that  since  the  removal  a  writ  of  inquiry  had  been  executed 

in  this  Court ;  that  the  defendant  carried  on  a  trade,  and 

contracted  the  debt  in  question  in  the  way  of  his  trade. 

Erie  now  shewed  cause  against  the  rule.  On  several 
grounds  this  application  is  not  sustainable.  First,  the  pri- 
vilege from  arrest  b  given  to  the  King's  servants^  with  a 
view  only  to  prevent  inconvenience  arising  to  his  Majesty 
from  the  want  of  their  personal  attendance.  That  incon- 
venience cannot  arise  where  the  defendant  is  out  on  bail, 
and  therefore  this  privilege  is  no  ground  for  exonerating  the 
bail.  Second,  supposing  bail  in  common  cases  could  main- 
tain this  application,  still  such  relief  cannot  be  given  to 
bail  upon  habeas.corpus  sued  out  by  the  defendant.  Where 
the  defendant  in  the  inferior  Court  b  not  on  special  bail,  he 


cannot  remove  the  cause  by  habeaa  <5orpua^  without  putting 
in  and  perfecting  bail  ill  the  anperior  Court  If  the  bail 
fail  to  justifyi  a  procedendo  issues  of  course.  The  defend^ 
ant  has,  by  his  own  ehoiee»  sued  out  the  habea9  corpus,  and 
has  used  the  bail  for  his  own  purpose  in  preventing  tht 
cause  from  being  remanded,  and  therefore  he  ought  not  to 
have  them  exonerated.  When  the  time  has  arrived  £o^  the 
plaintiff  to  resort  to  them,  they  ought  to  be  trentod  eitficr 
as  valid  from  tlie  beginning^ornuU  from  the  beginning;  anc^ 
Tbirdy  the  privilege  claimed  by  the  defendant  ought  not  tm 
be  allowed  on  motion ;  for  on  the  authority  of  Lunikf  \^ 
Battine  {a\  and  Tapley  v.  Batiine  (fi),  he  ought  to  be  left 
to  his  writ  of  privilege. 

Marryatt,  contrd«  The  services  reqmred  of  the  defend-' 
ant  are  clearly  such  as  to  render  it  necessary  he  should  be 
privileged  from  arrest.  If  this  be  so>  it  follows  as  a  conse** 
quence,  that  if  the  principal  wouM  be  entitled  to  his  dia- 
chaigCy  if  rendered,  the  Court  would  relieve  the  bail  without 
rendering.  No  objection  can  arise  from  the  fact  of  this 
being  bail  upon  habeas  corpus,  because  without  that  writ, 
the  defendant  would  be  unable  to  bring  the  cause  before  this 
Court ;  which  became  necessary,  the  Court  below  having 
refused  a  similar  application  to  the  present. 

Abbott,  C.  J. — My  opinion  in  this  case  is  founded 
upon  the  particular  circumstanced  which  have  been  disclosed 
on  both  sides,  and  I  think  the  bail  ought  not  to  be  exonerated. 
The  arrest  was  not  by  process  out  of  tliis  Court,  but  of 
another,  and  we  must  suppose  that  the  Judge  of  that  Court 
might,  by  law,  order  the  party  to  be  holden  to  bail.  The 
defendant  then  chooses,  of  his  own  act,  voluntarily  to  remove 
the  case  from. that  Court  into  this,  with  the  knowledge,  that 
if  he  does  so,  one  of  the  terms  upon  which  he  is  allowed  to 
remove  it  is,  that  he  shall  give  bail  in  this  Court  to  answer 
(«)  S  Bani.  Se  Aid.  SM.  \h)  Ante,  vol.  L  79. 
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fior  the  debt.  As  that  is  an  act  of  his  own^  and  which  he  is 
oat  oUiged  to  do^  I  think  we  ought  .not  to  relieve  him  on 
motion.  In  the  first  instance,  he  treats  the  bail  as  valid,  and 
he  is  not  to  be  allowed  to^low  hot  and  cold^  and  now  say 
that  they  are  null. 


Batlibt,  J.-^  am  of  the  same  opinion.  The  objection 
to  the  airest  now  comes  too  late.  It  has  been  decided  as  a 
general  principle,  that  if  a  party  puts  in  and  perfects  bail, 
he  cannot  complain  of  the  arrest.  That  was  laid  down  in 
Norton  v.  Danvers  (a). 


HoLBOTD,  J. — Concurred. 


Best,  J.— rl  am  of  opinion,  that  if  the  defendant  was 
liable  to  be  arrested  in  the  Palace  Court,  there  is  no  reason 
why  he  should  be  in  a  better  situation  by  the  removal  of 
the  cause  into  this  Court.  If  persons  of  this  description 
are  to  be  protected  from  arrest,  I  think  it  would  be  much 
better  if  they  were  to  apply  in  the  first  instance  to  the  Lord 
Chamberlain. 

Rule  discharged,  with  Costs. 


(a)  7  T.  R.  S75. 


\ 


Nov,  28. 


SAUNnins  V.  Owen. 


dared  de  bene  -^  ^^  plaintiff  having  declared  de  bene  esse,  and  demanded 

cise,  and  de-  p\^   ^\^q  defendant  pleaded  in  abatement  within  the  four 

fendant  plead-  *      '                  ^           ^ 

ed  in  abate-  days  allowed  him,  but  at  that  time  had  not  put  in  special 

had  bat  in  and  hail :  he  did  afterwards  put  in  and  perfect  special  bail,  and 

JuObShMd  notwithstanding  this^   the   plaintiff  treated  his  plea  as  a 

the  plaintiff,  nullity,  and  signed  interlocutory  judgment. 

plea  a*  a  nulli- 
ty, ligned  interlocutoi^  jodgmen^  whiph  was  held  regular; 
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Reader  moved  to  set  tside  the  interlocutory  judgmeilty 
and  contended,  that  the  demand  of  a  plea  waived  the  bail, 
and  that  the  time  when  the  bail  was  put  in  and  perfected, 
must  have  reference  to  the  day  when  it  ought  to  have  been 
put  in,  by  the  rules  and  practice  of  the  Court« 


IBUL 


Saonb 
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fValford  contnl,  urged,  that  the  defendant  could  not  be 
considered  as  in  Court,  until  bail  had  been  put  in  and  per- 
fected, and  therefore  he  could  not  take  advantage  of  any 
premature  step  of  the  plaintiff^  until  be  was  himself  io 
Court. 

The  Court  was  of  this  opinion ;  and  held,  that  the  inter* 
locutory  judgment  was  regularly  signed. 

Rule  discharged,  with  Costs* 


Nov.  f  S« 


Wyllie  v.  Jones. 


X  HIS  was  a  motion  to  set  aside  the  allowance  of  bail,  on  where  it  ap« 
a  suggestion  by  affidavit,  that  one  of  the  bail  was  to  receive  E^i  had  ioirtl- 
a  guinea  from  the  defendant  or  his  attorney,  for  his  trouble,  ^^y  ^^^ 
loss  of  time,  and  refreshment,  la  coming  up  to  justify,  as  been  given  to 
appeared  from  a  conversation  betwcien  the  parties  after  the  fo^iib  troaWc 

bail  had  ju8ti6ed,  .  »■«»  ^  of 

*'  time  in  coming 

vp  to  justifjr. 
The  Court  said  it  was  a  dangerous  thing  to  allow  persons  not  tet^aside 
becoming  bail,  to  receive  money  under  pretence  of  being  ^®  ^USed** 
remunerated  for  their  trouble  and  loss  of  time,  because,  npoo  the  d«* 
whether  they  passed  or  were  rejected,  the  trouble  was  the  terms  of  pro- 
same.     Such  a  practice  held  out  a  great  temptation  to  per-  javU *of" 

merits,  biilig* 
'm%  the  sum  swora  to  into  Court,  aad  taking  short  notice  of  triaU 


# 


*l 
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9tiii8  to  commit  peijury ;  md  therefbre,  tn  aceount  of  tb^ 
fkOt  effect  which  tucfa  an  example  pnight  produce,  the  nile 
Qovld  be  cfischarged  only  upon.tktf  terms  of  producing  an 
affidavit  of  merits,  bringing. the  aiiin  for  which  the  bail  jos- 
tiiied  into  Court  within  a  week,  and  taking  notice  of  trial 
for  the  first  Sittings  in  next  Term,  the  costs  of  this  applica- 
tion to  be  costtf  in  thU  cause; 


li-- 


IValfordf  for  the  plaintiff;  jidolphus,  for  the  defendant. 


Rule  discharged,  on  the  terms  mentioned. 
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1823. 


Wayde  v.  Lady  Cars.  Thurtday, 

^  Jan,  25. 

VyASE  for  the  negligence  of  the  defendant's  servant,  in  In  cf^ie,  for 
driving  her  carrriage  against  a  gig  of  the  plaintiff,  whereby  iq^^  f|,e  i^^^* 
he  was  thrown  out  and  iqjured  in  his  person.     Plea,  Not  ^S  "***^*  P^ 
Guilty,  and  Issue  thereon.     At  the  trial  before  ^6W^,  C.  J.  "ot  the  crite- 
at  the  Middlesex  acyourned   Sittings  after  last  Term,  the  sence.  There- 
Jury  found  their  verdict  for  the  defendant.  fend^t^Ti^ 

riage  was  on 
the  wroDi;  nidt 

Gurney  now  moved  for  a  rule  to  shew  cause  why  the  of  the  road, 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  and  temptiog  to 
he  relied  upon  the  fact  proved  in  evidence,  that  at  the  time  J^'  ?"  ^^^.   - 
of  the  accident  the  defendant's  carriage  was  on  the  wrong  the  off  side, 
side  of  the  road,  and  that  the  coachman  had  attempted  to  tained  da- 
pass  a  hackney  coach  which   interposed   between   his  mis-  JJsu^it  was  for 
tress's  carriage  and  the  plaintiff  *s   gig,  on  the  near  instead  j*^.'J"'^-^J** 
of  the  off  side,  contrary  to  the  universal  law  and    usage  of  question  of 
the  road,  whereby  the  alleged  injury  was   sustained  by  the  without  re^gard 
plaintiflF.  S.^.dT""^ 

VOL.  II.  It 
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1823.  The  Court  however  said,  that  vhateiler  might  be  the  law 

of  the  road,  it  was  not  to  be  considered  as  inflexible  and 


V.  imperatively;  governing  a  case  of  this  descriplSon.    In  the 

lAdj  Cars,  crowded  streets  of  a  metropolis,  where  this  accident  hap** 
pened,  situations  and  circnnstaaces  might  frequently  arise 
where  a  deviation  from  what  is  called  the  law  of  the  road 
would  not  only  be  justifiable  but  absolutely  necessary,  l^ie 
question  in  this  case  was  a  question  of  negligence.  Of  thi» 
the  Jury  were  the  best  jvdges,  and,  independently  of  the 
law  of  the  road,  it  was  their  province  to  determme  whether 
the  accident  arosd  ffom  the  negligence  of  the  defendant's- 
servant.  They  had  acquitted  him  of  negligence,  and  having 
aH  the  circumstances  of  the  case  before  them,  had  found 
their  verdict  for  the  defendant;  and  therefore  there  was  no^ 
ground  for  this  application. 

Rule  refused. 


TlnrtdWyi  1^7  Braksgomb  V.  Brtdgbs  and  Another. 

Jim.  fS. 

Caseitfaiootf  l^ASE  for  an  excessive  distress   for  rent.     Plea,  Not 

fmrn  6f  action  Gdlty.    At  the  trial  before  Abbott,  C.  J.  at  the  Middlesex 
■or  an  €xces« 

(rive  dhtrcfs      adjourned  Sittings  after  last  Term,  it  appearing  in  evidence;, 
fkodgfa  tile       ^^^  before  the  distress  was  levied  the  plaintiff  made  a  ten^ 

S2S*tt«  rat  ^^F  ^^  .*®  '^"^  ***  arrear,  it  was  objected  on  the  part  of  the 

to  hit  landlord  defentdant  that  the  plaintiff  had  misconceived  her  form  of 
before  the  die-        .  ,     ,         .  .  ,         .  .^ 

tiefiU  levied;  action,  and  that  she  ought  to  have  brought  trespass,  mas- 
much  as  the  tender  was  in  the  nature  of  a  notice,  and  the 
defendant,  in  taking  the  goods  after  the  tender,  was  a  tres- 
passer. The  learned  Judge,  however,  over-ruled  the  ob- 
jection, and  the  plaintiff  had  a  verdict,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Copley,  S.  G.,  now  moved  accordingly,  and  contended 
.  th«rthe  pboitiff  ought  to  have  declared  in  trespassi  asA 


fw 
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not  in  case.     Supposing  the  defendant,  having  legally  en-       182& 
tered,  had  taken  an   excessive   distress,  he  might  be  liable      ^^v^< 
in  case  .for  the  tonsequentidl  damage ;  buty  after  the  tender  f, 

of  the  rent,  his  entry  v?as  illegal,  and  therefore  he  could  be 
Iteated  only  as  a  trespasser. 

The  Court  however  said,  that  the  action  was  well  enough 
liiid,  and  that  the  fact  of  the  tender  of  rent  was  no  defence 
for  tfa^  defendant.  The  plaintiff  was  at  liberty  to  waive 
the  trespass  if  sbe  thought  proper,  and  bring  case  for  the 
excessive  distress.  Whether  the  defendant  entered  legally 
or  illegally  made  no  difference  in  the  case ;  it  was  sufficient 
to  sustain  the  action  that  he  had  taken  more  goods  than 
were  necessary  to  satisfy  his  claim.  The  plaintiff  had  her 
option  to  bring  either  case  or  trespass. 

HoLBOYD,  J.,  mentioned,  diat  in  Pitts  v.  Gaince(a), 
where  the  master  of  a  ship  brought  case  for  unlawfully 
taking  his  ship,  the  Court  held,  that  though  he  might  have 
brought  trespass  for  the  forcible  dispossession,  yet  he  might 
waive  the  trespass  and  sue  the  defendant  to  recover  dft* 
mages  for  the  loss  of  the  benefit  which  would  have  arisen 
to  him  from  the  voyage. 

Rule  refused  (£)• 

(a)  1  SaUt.  10. 

(6)  Vide  5S  Hen.  3.  c.  4.  51  Hen.  S.  c.  4.  S  Stra.  651.  3  Lev*  4iU' 
1  Borr,  5Bf .    1  H.  Bla.  IS.    9  East,  S98.  and  Palmer,  47. 
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1833. 


Tkm^y,  The  KiNG  €.  Thomas  Poynder  thc  cldcr. 


A  person  oc-  INDICTMENT  against  the  defendant  for  refiwing  toi 
hoote  in  one  take  upon  him  and  execute  the  office  of  overseer  of  the 
means  oV^a       po<MP  of  the  parish  of  St.'Ann,  Blackfriar$,  \n  London,  to 

derk  only,  and  ^hich  he  had  been  lawfully  nominated  by  two  Justices  of 
paying  rent,  ,  ■'  "^ 

rates,  and  the  peace.  Plea,  Not  Guilty,  and  Issue  thereon.  At  the 
deeping  in       trial,  before  Abbott,  C.  J.  at  the  London  adjourned  Sittings, 

U  a*^2i£^W  ^^^  ^^^  '^®™>  ^^  appeared  in  evidence  that  the  defendant 
hMLtekoUier^       occupied  a  dwelling-house,  yard,  buildings,  and  premises  \xh 

serve  tlie  office  Earl  Street ^  in  the  parbh  of  St.  Ann^  Blackfriars,  to  which 
tiie^poorirtl^  ^^  ^^^  ^^  partner  in  trade,  as  lime  merchants,  were  rated 
fintmentioned  jq  the  relief  of  the  poor,  and  were  liable  to  all  other  taxes 

levied  on  housekeepers.  The  only  person  who  slept  upon 
the  premises  was  the  managing  clerk  or  agent  conducting 
the  business  of  the  firm,  and  he  resided  in  the  dwelling* 
house  attached  to  the  premises.  The  defendant  and  his 
partner  resided  entirely  in  the  country,  distant  from  the 
parish  in  question,  and  resorted  to  the  establishment  in 
Earl^Street  for  the  purposes  of  business  only.  It  was 
proved,  that  the  defendant  had  exercised  the  privilege  of  a 
householder  by  voting  at  the  election  of  the  rector,  who, 
by  custom,  is  chosen  by  the  inhabitant  householders  of  the 
parish  in  question.  Under  these  circumstances  the  question 
was,  whether  the  defendant  was  a  substantial  householder 
within  the  meaning  of  the  statute  43  Eliz,  c.  2,  and  the 
several  other  statutes  relating  to  the  appointment  of  over* 
seers  of  the  poor.  The  learned  Judge  reserved  the  ques- 
tion, and  a  verdict  of  Guilty  was  recorded,  subject  to  the 
opinion  of  the  Court  as  to  the  defendant's  liability  to  serve 
the  office. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  of  guilty  should  not  be  set  aside,  and  a  new  trial 
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granted.     In  order  to  cast  upon  the  defendant 'the  liability        IMS. 
of  serving  the  oflSce  of  overseer,  it  must  be  distinctly  shewn       ^'^^/^ 
that  he  is  a  substantial  householder,  domiciled  in  the  house  " 

in  respect  of  virhich  he  has  been  appointed  to  serve.    If     Pot»»i». 
ihese  quaiifications  be  necessary  to  satisfy  the  definition  of 
«  substantial  householder,  it  is  quite  clear  that  this  defend- 
ant is  not  liable,  the  fact  being  that  he  resorted  to  the  lime 
^harf  and  premises  connected  with  it,  merely  for  the  pur- 
poses of  his  trade,  and  never  slept  upon  the  premises  in  hift 
life.    After  the  case  of  Rex  v.  Hall  (a),  decided  last  Term, 
there  is  certainly  some  Affieulty  in  establishing  the  proposi- 
tion now  contended  for,  because,  if  the  G>urt  should  be  of 
opinion  that  a  non-resident  householder,  who  enjoys  the 
privileges  resulting  from  that  character,  must  also  bear  die 
burthens  attached  to  it,  this  case  must  be  governed  by  that 
decision.     But  the  inconvenience  which  such   a  decision 
would  produce  must  be  so  obvious,  diat  the  Court  wiH 
pause  before  they  pronounce  that  this  case  must  be  governed 
by  Rex  V.  UalL     In  that  case  the  question  was,  whether  a 
liouseholder  paying  rent,  rates,  and  taxes,  and  resident  only 
by  his  partners  or  servants,  might  give  hb  vote  at  the  elec- 
tion of  the  registrar  and  clerk  of  a  Court  of  Requests.    The 
Court,  referring  in  that  case  to  the  policy  of  the  court  of 
Requests^  Act,  certainly  held,    that  a  householder,  «uider 
«uch  circumstances,  was  privileged  to  vote  for  such  an  office. 
But  here  a  very  different  principle  must  govern  their  de- 
cision.   They  must  look  to  the  nature  and  character. of  fhe 
office'  of  an  overseer  of  the  poor.     Looking  through  die 
whole  of  the  poor  laws,  residence  seems  to  be  considered 
as  an  essential  requisite  to  qualify  persons  to  fill  that  office, 
aikl  for  this  reason,  that  they  may  be  acquainted  with  the 
affairs  of  the  parish,  and  conversant  with  its  interests.    The 
legislature  never  could  intend  that  this  burthensome  office 
ehould  be  imposed  upon  a  man  who  happened  to  be  the 
ieaant  of  a  house  in  a  parish,  but  personally  resident  in  a 

(«)  Aste,  p.  f  41. 
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18M.       liiffierent  parish.    If  mere  tenancy  was  the  criterion^  this 
'^^^"^      jdefendant  might  be  called  upon  to  serve  the  oflSce  in  every 
^^         parish  in  which  he  happened  to  be  the  holder  of  premises ; 
J^ojNpa^.     and  this  absurdity  would  follow^  that  he  might  be  appointed 
to  the  same  office  in  two  parishes  during  the  same  year. 
jThe  case  against  the  defoidant  cannot  be  carried  farther  by 
Ihe  late  statute  59  Geo.  $•  c.  12.  s.  6,  because  the  facts  do 
jiot  bring  it  within  the  operation  of  that  clause*    By  that 
statute  it  is  enacted,  that  **  a  person  who  shall  be  assessed 
to  the  relief  of  the  poor  of  any  parish,  and  shall  be~  a  re- 
sident within  two  miles  from  the  church  or  chapel  of  such 
parish,  may  be  appointed  to  be-  an  overseer  of  tlie  poor 
thereof,  although  such  person  so  to  be  appointed  shall  not 
}>e  an  householder  within  the  parish  of  which  he  shall  be  so 
jq)pointed  an  overseer  of  the  poor/'    The  ol^ect  of  that 
attttute  clearly  was  no  more  than  to  impose  the  liability  upop 
persons  assessed  to   the  relief  of  the  poor,   though  not 
Jiouseholders,  provided  they  dwelt,  even  as  lodgers,  within 
jtwO' miles  of  the  church  or  chapel.    The  defendant  cer-t 
^ualy  jdoe$  not  full  within  the  scope  of  that  statute,  because 
ills  personal  residence  is  more  than  two  miles  from  th§ 
jchurch  of  Si.  Ann^  Bhckfriari.    The  duty  which  ap  oveiv 
leer  is  called  upon  to  discharge  is  of  a  personid  nature,  atid 
frcnpot  be  performed  by  deputy^  and  therefore  necessarily 
imports  personal  residence.    The  oply  question  then  is« 
asbether  the  defendai^  who  is  alleged  in  the  indictment  to 
be  an  householder  and  residing  ^ithin  the  parish  qf  St*  Attn, 
ill,  ^  under  the  circumstances  of  the  case,  to  be  deenied  so  to 
]b%  within  the  purview  and  true  intent  aivl  meaning  of  :the 
statuties  relating  to  the  appointment  of  overseers.    Thtp 
wor4  ''householder"  does  not  appear  by  any  of  the  adr 
judged  cases  onilMS  ^uligiect  to  have  been  judicially  de6ned, 
but  both  epi  vi  tmmni,  am}  )iy  its.  common  acceptation,  it 
idefiriy  sjgniG^sa  ^^  )ioiiise*<lw^.Ilqr,  housekeeper,  or  person 

iphftbiftpfc.*.  bftuite -M  hkf^Hte.  d^^icy^^*'^^  Jir^Johmoa 

Refines  it  to  be ''  a  n^stf  f  of  H  fan^ily."    Bayleif  interprets 
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it ''  master  of  a  house  or  femily.''    The  defendaot  certaidy       IMfb 
lloes  not  answer  this  description*    As  far  then  as  etymolc^      ^^t^^^' 
goes,  the  defendant  is  not  a  substantial  householder,  and        '  •• 
therefore  the  Court  nmst  look  to  jthe  iieaspn  of  the  thing,    y^^^99B» 
in  order  to  decide  the  question  of  his  liability  to  senr^ 
(the  office  sought  to  be  imposed  upon  him  by  .this  ppo* 
^ecution.    As  far  s^  the  authorities  go,  thqr  seem  to  ocnip 
^der  residence  as  an  essential  qualification.    For  insta^iw^ 
it  is  said  in  Gibtorf$  Codex^  upon  the  subject  of  die  ofliop 
jof  church  warden^  *^  that  no  person  living  out  of  the  parish, 
although  he  occupies  lands  within    the  parish,  may  h^ 
4:hosen  churchwarden  (who  by  the  43  t^z.  c.  &  as  declaroi 
to  be  au  overseer),  because  he  cannot  take  notice  of  idi- 
jsences  from  church,  por  disprdei9  in  it  for  the  due  preseii^ 
ment  of  them/'    In  the  case  of  Rex  ei  Meg^  v.  Moanifi), 
jihe  defendant,  who  was  a  cilisen  of  Idmim^  Imving  » 
^country  house  at  Hommy,  where  he  usudly  4welt  in  the 
smnmer  season,  was  qhosen  overseer  .of  die  parish  of  flam- 
jiey,  and  being  discharged  on  appeal  to  the  Qaaiter  Sesnona, 
the  order  for  such  discharge,  and  for  choosing  another  •» 
jhis  stead,  was  removed  by  certiorari  into  this  Court,  whsQ 
.the  Court  confirmed  the  order,  and  added,  diat  diey  dia- 
^countenanced  a  parish  choosing  a  num  to  be  overseer,  who 
-was  resident  there  only  part  of  the  summer,  and  who  mm 
actually  an  inhabitant  of  a  parish  in  London  (6).    From  this 
it  should  seem  that  personal  residence  is  necessary  to  con- 
stitute a  man  a  householder  within  the  meaning  of  the 
etatute.    Another  test  of  this  definition  may  be  resorted  tP 
in  considering  whose  dwdling-house  diis  could  be  laid  to  he 
in  cases  of  felony.    It  seems  to  be  quite  clear,  that  it  cou)d 
not  be  described  as  the  dwelling-4iouse  of  the  defendant, 
but  must  be  laid  to  be  that  of  the  clerk,  who  slept  in  it. 
For  this,  Rex  v.  Rogers  (c),  Trac^  v.  Talbot  (d ),  Getierml 

(«)  Cartb.  161^                                  (c)  1  Leach.  Crs.  Gas.  S9.    S.C 
(fr)  Vide  Com.  Dig.  Vol.  iv.  tit.      S  E^t,  50a.     .             .  < 

'Jaatise  of  Peape,  H.  64*  Ha^^*.        (diSiUk.  SSSp ^'    • 

mond's  edit,  where  this  authoritj 

itgtocogttised  as  law. 
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18SS;        Oan$er$  caac  (a),  CanolFs  case  (6),  Tumet's  case  (c),  jTwp-^ 
^^^^^^^^      ^m*s  case  (d),  are  authorities.    The  case  of  Rex  v-  Mar^ 
'^        geitsand  of Aerj  (e),  is  precisely  in  point  upon  this  part  of 
Pdr^DBR.    the  case,  for  there  tlie  Court  were  clearly  of  opinion  that 
if  a  burglary  be  committed  in  the  warehouse  of  a  trading 
company,  in  the  house  belonging  to  whom  an  agent  of  the 
company  resides  with  his  family,  for  the  purpose  of  con- 
ducting the  business,  it  may  be  laid   to  be  the  dwelling- 
'house  of  the  agent,  although  the  rent  is  paid,  and  the  lease 
is.  held  by  the  company;  and  they  said  it  would  be  doing  an 
e^i^l  violence  to  language  add  to  common  sense  to  consider 
it  as  their  dwelling-house;  especially  as  it  was  evident  that 
their  only  object  in  holding  it  was,  to  furnish  a  residence  for 
their  agent,  and  ware-rooms  for  their  conmnodities ;  that  the 
punishment  of  bursary  was  intended  to  protect  the  actual 
occupant  from  the  terror  of  disturbance  during  the  hours  of 
darkness  and  repose,  but  that  it  would  be  absurd  to  suppose 
that  that  terror,  which  is  the  essence  of  the  crime,  could, 
.from  the  breaking  and  entering  in  that  case,  have  produced 
ain  effect  at  Witney^*  in  Oxfordshire,  where  the  cothparty  re- 
sided (/)•    These  authorities  therefore  go  to  shew,  that  in 
the  case,  of  an  indictment  for  burglary,  the  defendant's  clerk 
wkmld  be  considered,  as  the  householder,  and  consequently 
that  the  law  contemplates  an  actual  and  not  a  constructive 

(a)  Cowp.  4.  (d)  O.  B.  Aagust,  1786. 

Ih)  O.  B.  Pabmaryi  lt8f .         *    (e)  f  I>acb.  Cro.  €as.  93Q. 

(c)  O^B.  February,  IT'W, 

(/)  In  that  case  reference  U  bad  to  tbe  c|ue  of  Rex  ▼.  Stock  and  ^- 
'  «p«fifff,  at  CariuU  8nmiiier  AMises,  1809,  and  also  to  tbe  note  of  a  case 
flf  l>orglary  in  Haberia»k§tf*  UtUlf  LmifiWt  inhabited  by  Mr.  Knnpf^  cleik 
to  tlie  Uaberdiuher't  Company^  in  wbich  latter  case  tjie  Court  beld  it  to 
be 'Mr.  K%9pp*n  bonse.  These  decisions  were  recognised  at  Hertford 
Sqmmer  Assises,  182«,  in  Rex  v.  Joapk  GifiMf  wbo  was  indicted  for  a 
|>orgIary  in  a  bouse  on  tbe  Stori  Navigation,  at  Cheehufii,  the  property  of 
'  the  trbstecs  of  such  navigation,  occupied  by  tbe  prosecutor,  as  th(.|r 
Bbitoe''gkte-keeper.  It  was  objected  for  the  prisoner,  that  tbe  bouse 
coald  not  be  laid  as  the  dwelling-bouse  of  tbe  prosecutor,  he  being 
merely  tbe  servant  of  the  trustees,  and  liable  to  be  tamed  out  at  a  nio-r 
nent's  notice  ;  but  Pm-k,  J.,  over-ruled  the  objeotien,  on  the  authority 
§(  the  cases  above'  mtntieBe^,  and  the  prisoner  was  coAT^ted.    I^|9,  * 
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possession  sml  residence.    This  -case  is  not  to  be  x^onsiderea        18tt. 
with  reference  to  the  custom  of  London,  but  the  Court  are       ^^'^'^ 
to  decide  whether  the  defendant  is  a  householder  within  the  «. 

meaning  of  the  act  of  Parliament.  ITiey  must  construe 
this  with  a  view  to  the  intention  of  the  Legislature  at  the 
time  the  statute  was  passed,  and  cannot  put  a  forced 
construction  upon  this  question,  which  a  change  of  timet 
and  circumstances  in  the  occupation  of  houses  in  London 
by  trading  companies,  might  induce.  If  this  defendant  is 
not  a  substantial  householder  within  the  meaning  of  the 
statute  of  EHzabeth,  and  the  subsequent  statutes,  be  is 
deal-Iy  not  liable  under  thb  indietment  (a), 

Abbott,  C.  J. — ^The  question  raised  in  this  case  was 
brought  under  our  deliberate  consideration  in  the  case  of 
Rex  T.  Hall,  and  I  may  venture  to  say,  that  when'  we  con- 
ferred together  upon  that  occasion,  ive  were  not  insensible 
to  the  distinction  attempted  to  be  drawn  between  the  pif- 
tVlleges  and  burthens  attached  to  the  character   of  h6us<!^ 
holder.    We  thought  that  such  a  distinction  could  not  be 
establiriied ;  for  we  were  clearly  of  opinion,  that  as  the  parties 
interested  were  liable  to  the  burthens  entailed  upon  them  in 
respect  of  their  occupation  as  householders,  they  had  also  a 
right  to  enjoy  the  privileges  which  such  an  occupation  cotf- 
ferred  upon  them.    That  principle  applies  to  the  defendant 
in  this  case.     This  defendant,  though  he  did  not  reside  in 
the  parish  of  Si.  Atm^  yet,  as  a  householder,  he  enjoyed  the 
privilege  of  voting  for  the  rector  of  that  parish,  who  is,  by 
custom,  chosen  by  the  inhabitant  householders. '  Therefore, 
as  he  enjoys  the  privileges,  I  am  of  opinion  that  he  is  liable 
to  the  burthens^  of  a  householder,  and  consequently  is  bound 
to  serve  this  office.     My  mind  is  so  well  satisfied  upon  the 

(a)  Vide  14  Elii.  c.  5.  18  Elii.  c.  3.  S9  EUi.  c.  3.  43  Elii.  c.  $. 
54  Geo.  t.  c.  9^.  and  59  Geo.  2.  c.  IS.  Tki  Queen  v.  Starle,  1  Bott.  3.  4. 
Bex  ▼.  H'eobley,  in  Uere/ordahire,  S  Stra.  l«6l.  1  Nol.  P.  L.  49.  See 
alto  the  cases  decided  upon  this  subject  in  the  Ecclesiastical  CoujtSi 
co^e^ted  ip  i  Haggard's  Consistory  f(e}H)rin,  368,  et  sf>c|. 
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*1M8.      point  that  I  think  there  is  no  necenty  for  hi\ 


cusaioB* 


V. 


.ffpTHOfi*  Baylby,  J.-— I  am  of  the  gave  opinion.  No  objection 
/can  arise  from  the  circumstance  of  the  defendant  being  an 
inhabitant  housdiolder  in  another  parish^  and  certainly  no 
jprejudice  can  be  sustaioed  by.  him  in  that  respect  from  hi^ 
liability  to  serve  the.  office  there ;  becfuise,  suppose  he  should 
}iappen  to  be  appointed  to  the  office  in  the  two  parishcgs 
during  the  same  year  (which  is  not  very  likely),  he  might 
l^»peAl  against  the  order,  and  he  would  then  be  put  to  his 
election  in  which  ^  parish  he  woidd  serve.  He  cannot  perw^ 
in  both  at  once,  but  he  may  serve  in  each  successively* 
^[he  question  here  is,  who  is  the  tenant  of  the  house.  The 
defendant  clearly  is  the  tenant  and  therefore  ^  is  a  1iotts#- 
jbolder,  and  answers  the  description  of  a  substantial  )aous<^ 
J^lder.  If  gentlemen  of  fortune  and  wealth,  and  who  capi 
afford  to  reside  at  a  countiy  houses  and  at  the  same  tin^ 
occupy  a  wardiouse  in  l4mdon  merely  by  a  clerk  or  servapt, 
j|ure  to  be  exempted  from  parish  offices,  a  great  hardship 
will  be  imposed  upon  the  i^ifortirnate  few  who  cannot 
keep  their  countiy  houses,  but  are  obliged  to  remain  in- 
habitants of  the  city.  A  ^ery  large  number  of  houi|^s  jpi 
this  great  metropolis  are  merely  occupied  by  clerics  or 
aetvantSy  but  that  is  no  reason  why  their  owners  should  n^ 

.be  cdQbd  upon  to  dischaiige  those  duties  which  fall  upon 
other  householders* 


HoLBOYDf  Jt  smd  BssTj  J«  copcfmred^ 


Bule  refused^ 


-. » 


Rbx  r.  The  Inhabitants  of  Cotesbatch.  f"*Jr 


X  HESE  defendants  were  indicted  at  the  last  Assizes  for  Thu  Cooct 

Jkhe  couiUy  of  JLeicesier,  at  the  instance  of  another  parif  h,  tain  an  at»2|l 

lor  not  repairing  a  road  in  the  parish  of  Cotetbatchj  m  <that  S^^;^  ^ 

county.  The  defendants  withdrew  their  plea  of  Not  Guilty^  award,  fooad- 

mI  apon  pn  ia* 
and  pleaded  Guilty^  subject  to  the  award   of  arbitrators  dictmtnt  al" 

iodifferently  chosen  upon  the  question  of  their  liability  to  fy^  ^^  repair. 
4!^pi^;  And  the  arbitrator  having  decided  that  they  weie  thoairii'tite 
JfeUe^  and  made  their  award  to  that  effect  anettion  la 

dimte  ba  ef 
a  ovfl  patata* 

G.  Marriott  now  moved  for  a  rule  to  shew  cause  why  y 

jkhe  award  should  not  be  set  aside  for  certain  t>bjections  ap- 
fKtariog  on  the  face  of  it ;  and  contended,  that  though  this 
^wa^  in  form  a  criminal  proceeding  agaiqst  the  defendants, 
still  it  was  in  jsttbataoce  a  civil  awit^  intended  only  to  esta- 
blish a  civil  right.  The  object  of  the  motion  was  not  to 
aQept  the  form  of  the  indictment,  but  merely  to  bring 
under  the  coosidenitk>i»  of  the  Court  the*  award  of  the 
^tt-bitrators ;  but 

The  Court  said,  they  had  no  authority  over  the  order  of 
a  Court  of  oyer  and  terminer  -and  general  gaol  delivery. 
This  was  a  proceeding  in  form  criminal,  and  the  case  had 
been  dealt  with  at  the  Assizes  in  a  manner  which  seemed 
best  adapted  to  meet  the  justice  of  the  case,  and  this  Court 

.hed  no  pow€tr  to  mterfere  with  the  orfler  of  the  Judge  at 
the  Assizes.  If  the  defendants  were  a^ieved  by  any  thiiy 
done  by  the  arbitrators,  their  application  for  redress*must 
be  made  ip  the  Court  below.  Supposing  this  to  be  a 
matter  of  civil  right,  still  it  must  come  before  the  Court  in 
»  shape  in  which  they  had  authority  to  interfere.    Unless 

,the  case  was  within  9  &  10  ^.  3.  c.  15,  the  Court  had  no 

^risdiction  over  the  award. 

Ruk  refused*      j 


IMJB  CASKS  IN  THE  UNO'S  BSNCH^ 

1828. 


^^^\  PORTEB  r.   PlTTMAN. 


Defenduitwas    J.  HE  defendant  was  holden  to  bail  for  171.,  and  paid  3/. 

beldtobailfor  into  Court,  which  the   plaintiff  took  out^  and  thereupon 

jl^toConrt   •^y^  ^  further  proceedings ;  and 

wUek  plaintiff 

to^  oat  and 

0i9ytd  pjtH  Osborne  now  moved,  upon  the  statute  43  Geo.  3.  c.  46. 

HfldTthat'^e-  *•  ^*  f^  &  nile  on  the  plaintiff  to  shew  cause  why  the  de- 

^enUtled'to  ^^°^^°^  should  not  have  his  costs  taxed  under  the  circum- 

tfotti  nn^      stances  stated  ;  but 
■tat  4S  Geo.  3.  ' 

^  46.  ••  5. 

The  Court,  acting  upon  the  authority  of  Ruveroy  y. 
Alefumia),  and  Butler  v.  Brown  (b),  held,  that  this  was  not 
m  case  within  the  statute,  diis  not  being  money  recovered 
within  the  meaning  of  the  act  of  Parliament. 

Rule  refused  (c)^ 

(a)  IS  East,  90.  (h)  t  Brod.  A  Bfaig.  66. 

(€)  Vide  Laidlaw  ▼•  Cockfmm^  9  New  Rep.  76.  HnUock  on  CotU,  tl 
edit.  ISS.  1  Smith.  Rep.  4f  8.  S  Id.  667 ;  and  Cwtmmk  y.  Grtgwry, 
to  East,  5f  5. 


fisNnlfly,  PbiNCB  V.  ClABK* 

Jm.  f  5. 


J.  ships  goods  xxSSUMPSIT  for  money  had  and  received  by  defendant 

la  Ms^  letter  of  ^^  P'^"^^^  ^^^*     Pl^>  ''^o"  assumpsit  and  issue  thereon, 
fostrnctions  to  At  the  trial  before  Abbott,  C.  J.  at  the  London  adjourned 

kis  agent  B.,  .  i       m  •  .      i 

directs  him  to  Sittings  after  last  Term,  it  appeared  in  evidence,  that  m  the 

invest  the  pro- 
ceeds in  certain  specified  articles  of  merchandise,  or  in  lnU»  «<  tki  exchange  of  the  day, 
and  remit  them  to  England.  B.,  instead  of  compking  with  his  orders,  invests  the  pro- 
ceeds in  a  commodity  not  specified  in  his  letter  of  instmctions,  and  transmits  a  biU  of 
lading  for  the  shme,  which  reaches  Ai  on  the  f  9th  ilf«y,  who  notifies  to  an  agent  of  B.,  on 
the  7tti  Anguti,  his  dissent  from  what  has  been  done,  the  goods  having  in  the  mean  time 
been  lost  at  sea :— Held,  that  the  laches  of  il.  in  delaying  his  notice  of  abandonmait  le 
longi  discharged  S.'s  liability*    .  ^^ 


Clamk* 
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month  of  May,  1821,  the  plaintiff,  a  alop  seller  in  Lomhn,  IMSk 
having  determined  to  make  a  shipment  of  a  quantity  of  ^^^'^ 
cloth  to  Calcutta,  employed  the  defendant  and  his  partner,  _  «. 
named  Coffin,  since  deceased,  for  the  purpose  of  selling  the 
property  for  his  account.  The  defendant  was  master  of  the 
ship  jfjax,  on  board  of  which  the  goods  were  shipped.  •  la 
the  plaintiff's  letter  of  instructions,  he  informed  the  defend-^ 
ant  and  his  partner  of  the  shipment,  and  desired  that  the 
goods  should  be  disposed  of  as  opportunity  offered,  at  any 
place  which  they  might  think  best  calculated  to  promote  bis 
interests,  and  further  desired  the  returns  to  be  made  for  the 
proceeds  of  the  shipment,  m  indigo,  if  it  could  be  bought' 
at  a  moderate  price ;  or  silk,  if  from  ten  to  twelve  shillings 
per  pound,  good  and  clear ;  or  those  articles  marked  with  a 
cross,  in  the  price  current  accompanying  the  letter,  or  those 
marked  with  two  crosses,  which  were  most  desirable,  if  to 
be  procured  at  a  low  price ;  concluding  as  follows  :-^''  If 
neither  of  the  before-mentioned  articles  are  to  be  bought 
with  a  good  prospect  of  a  profit,  you  will  then  buy  bills  ai 
the  exchange  of  the  dayT  The  Ajax  arrived  at  Calcutta 
in  safety  with  her  cargo.  On  the  17th  January,  the  defend- 
ant and  his  partner  wrote  the  plaintiff  to  the  following 
effect  :— 

*'  We  beg  to  inclose  a  bill  of  lading  for  250  bags  of 
Benares  sugar,  we  have  shipped  on  board  the  Fame,  on  your 
account,  value  sicca  rupees,  for  your  guidance. 

We  have  been  induced  to  make  this  shipment  in  consequence 
of  the  very  low  state  of  the  exchange,  as  we  could  not  get 
any  thing  better  than  Is.  1  Id.  per  rupee,  and  we  sincerely 
hope  this  sugar,  will  make  a  better  remittance  than  that  rate. 
Your  shipment  of  cloth  we  got  rid  of  with  very  great  diffi-* 
culty,  at  prime  cost  less  the  charges  of  freight,  and  insu-. 
ranee,  which  are  never  allowed.  The  several  articles  referred 
to  in  your  letter  of  instructions,  were  not  to  be  obtained  at. 
prices  withm  25.  per  cent,  of  any  thing  like  the  price  current . 
prices. 

*'  We  remain,  &c.* 


]^f         **^b  fetter  reaiched  the  pkintiff  on  die  29tli  of  May^  iWiijii 

O^r^      but  be  todc  m  notice  of  it  nntil  the  7tk  of  AugtBOit  when  he^ 

Primcb       a^flt  a  notibe  by  his  uttbitiey,  to  a  Mr.  Leigh,  supposed  to- 

cLkwL      be  the  agent  in  London  of  the  defendant  and  his  partner/ 

tb  the  following  effect : — 

^*  On  the  part  of  Mr.  John  Prince,  I  beg  leave  to  inform 
jM/as  the  agent  of  Messrs.  dark  and  Coffin,  that  as  they 
tHsre  not  authorized  by  him  to  invest  the  property  committed 
to  their  care  in  the  purchase  ef  sugar,  he  will  not  accept  it, 
bttt  hold  them  liable  for  the  amount  produced  by  the  sale  of 
his  goods.  You  will  therefore,  if  you  think  proper,  ei^r 
itttore  the  sugar  in^aestion>  in  the' names  of  Messrs.  Ctark' 
wad  Qffin,  or  for  thcf  benefit  of  die  person  who  may  be 
iiltilnateiy  entitled  tbareto." 

in  reply  to  this)  letter,  Mr.  Leigh  stated,  that  he  knew 
nctthing  of  the  transaction  in  question,  and  being  only  private 
agent  of  Messrs.  Clark  and  Coffkt,  he  declined  any  inters 
Ibrencci  in  the  matter.  On  the  14th  of  June,  in  the  samer 
year,  the  ship  Fame  was  lost  at  the  C^  of  Good  Hope, 
irben  the  defendant's  partner  was  drowned.  Under  these 
eireumstanceSi  die  question  was,  whether  the  defendant  was 
IMite  for  die  amount  of  the  proceeds  of  the  original  shi]p<< 
ment. 

'  On  the  part  of  the  plaintiff  it  was  contended  diat  thi 
dtfsndant  had  departed  from  his  letter  of  instructions,  in 
i^nritting  »  commodity'  not  n^snUoned  in  those  insfracdons,' 
Ml  IJbat  he  was  bound  to  send  either  the  investment  men-^ 
tkmed  in  tfaoM  instroedonsi  or  at  all  events,  bills  of  ex<< 
ehange  accordmg  to  the  ekebange  of  the  daiy.  This  he  \uA 
not  done,  and  dierefore  thd  pliuntiff  was  entitled  to  a  ver^ 
diet.  On  the  other  hand  it  was  insisted,  that  die  laches  of 
the  plaintiff  in  waiting  from  the  29di  of  May,  when  the  bill 
of  hiding  of  the  sugar  had  arrived,  until  the  7di  of  August^ 
tefore  he  gave  any  nodcd  of  abundbiting  di<[  siigar,  absolved 
the  defendant  from  all  liability.    The  learned  Judge  wils^of 


c^sinioti  thst  the  plaintiff  was  not  bonnd  to  accept  the  19f)fcr 
sogar,  and  that  when  he  received  the  bill  of  lading,  it  Wav  •  j^^^^^^ 
competent  to  him  to  have  rejected  it,  but  that  hid  dtsaent  «• 

ought  to  have  been  notified  within  a  reasonable  time  after  '^"'^  ^ 
he  was  informed  that  his  letter  of  inttractions  to  die  defend^ 
ant  had  not  been  complied  witfi.  It  was  for  the  Juiy  how- 
ever to  determine  whether  the  plaintiff  had  given  aucb- 
reasonable  notice,  and  had  been  sufficiently  prompt  in  the 
repudiation  of  the  investment  in  sugar.  The*  Jury  found 
their  verdict  for  the  defendant. 


I 


Scarlett  now  moved  for  a  rule  to  shew  cause  why  tfie 
verdict  should  not  be  set  aside,  and  a  new  trial  granted. 
He  contended,  in  the  first  place,  that  the  reasonableness  of 
the  notice  in  this  case,  was  a  question  of  law,  and  not  m 
4uestiou  of  fact ;  and  in  the  second,  that  Mr.  Le^h  wa^ 
not  such  an  agent  of  the  defendant  as  reqmred  that  he  shool<^ 
have  received  notice,  and  consequently  the  defendant  heklg 
Aroad,  there  wa»  no  person  in  this  country  acting  on  bdntf 
of  the  defendant  to  whom  notice  could  be  given.  ' 

Abbott,  C.  J. — I  have  no  doubt,  that  when  Ae  plaintiff 
received  the  letter  from  die  defendant  and  his  partner,  in-* 
closing  the  bill  of  lading  of  the  sugar  in  question,  he  wa^ 
not  bound  to  accept  it,  being  a  purchase  contrary  to  A6 
letter  of  his  instructions ;  but  at  the  same  time  I  am  of 
opinion,  that  he  ought  to  have  notified  his  dissent  from  what 
had  been  done  on  his  behalf,  withm  a  reasonable  time  after 
the  bill  of  lading  had  arrived,  if  there  was  any  person  id 
this  country,  acting  for  the  defendant,  to  whom  such  a  n6^ 
tification  could  be  given.  It  was  clearly  proved  Aat 
Mr.  Leigh,  was  a  person  of  that  description,  he  beidg  die  pri^ 
vate  agent  of  the  defendant  On  the  29th  of  May,  die  bill 
of  lading  arrives,  but  no  notice  of  dissent  is  given  until  die 
itionth  of  Augmt  following.  The  Jury  were  of  opinionf, 
Alt  thb  was  an  unreasonafble  delay,  and  I  have  no  reason  t# 
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182S/       ^^  f^^l^  ^^^^  ^^^  verdict,    I  dimk  the  plaint^  ought  to, 

^i^'v^       hftve  given  immediate  notice  of  his  dissent,  there  being  a 

FkmcB       person  in  this  country  to  whom  such  a  notice  could   be 

C&ARX* '     given.     If  an  agent  does  not  conform  to  the  instructions  of 

his  principal,  and  the  principal,  with  a  consciousness  that  his 

instructions  have  been  disobeyed,  neglects  to  secure  himself, 

I  think  he  must  be  bound  by  his  own  laches. 

Bayley,  J« — An  agent,  though  he  does  not  act  conform-^ 
ably  to  the  strict  letter  of  his  instructions,  may,  under  certain 
circumstances,  be  acting  according  to  what  he  conceives  to 
be;,  for  the  benefit  of  his  principal*    This  observation  is 
peculiarly  applicable   to  the  case  of  an  agent  who  is  called 
upon  to  act  in  a  distant  country,  having  no  facility  of  com- 
munication with  his  principal.     He  is  on  the  spot  and  acts 
under  circumstances  of  which   the   principal  can  form  no. 
adequate  judgment.    If  an  agent  deviates  from  his  instruc- 
tionsy  the  principal  has  a  right,  as  soon  as  he  knows  of  the. 
deviation,  to  repudiate  what  has  been  done,  but  if  he  does, 
not  mean  to  accede  to  what  has  been  done,  he  is  bound  im*. 
mediately  to  take  steps  to  notify  his  dissent,     tie  has  no 
right  to.  wait  for  tlie  fluctuations  of  tlie  market,  in  order  to 
see  whether  the  investment  is  likely  ultimately  to  turn  out 
beneficially  for  him.     I  think  he  has  no  right  to  pause  an . 
unreasonable  length  of  time,  before  he  gives  notice,  pro« 
vid^d  there  is  any  person  to  whom  he  can  signify  his  dissent. 
In  this  case,  the  intelligence  arrived  on  the  29th  of  May,^ 
informing  the  plaintiff  that  his  orders  had  been  disobeyed, 
and  ^  that  the  proceeds  of  the  outfit  had  been  laid  out  in 
sugar,  vihich  might  turn  out  a  beneficial   shipment.     Un- 
doubtedly  he  had  then  a  right  to  repudiate  what  had  been 
done,  and  hold  the  defendant  liable  for  the  neglect  of  hb 
duty.    Take  it,  that  he  did  not  know,  whether  there  was  or 
was  not.  an  agent  of  the  defendant  in  this  country,  still  he 
might  have  made  some  enquiries  upon  the  sutgect  before 
fhe  month  of  August  following.    In  that  month,  he  sends  i^ 


HILARY  TE&M,  THIRD  GEO.   IV. 

notice  to  Mr.  Leigh,  havii^  dbcovered  that  there  U  some 
connexion  subsisting  between  him  and  the  defendant.  It 
was  competent  to  him  to  have  applied  to  that  person  much 
sooner.  I  think,  therefore,  that  the  plaintiffs'  neglect  to 
make  any  application  for  the  purpose  of  discovering  who 
the  defendant's  agent  was,  from  the  .i29th  of  May,  to  the 
7th  of  August,  was  good  evidence  to  go  to  the  Jury,  to 
induce  them  to  come  to  the  conclusion  which  they  have 
formed,  and  that  consequently  there  is  no  ground  for  dis- 
turbing the  verdict. 


27t 

1823. 


Primcb 

V. 

Clabk. 


HoLROYD,  J.  and  Best,  J.  concurred. 


Rule  refused. 


J.  B.  Catherwood  and  another.  Administrators,  &c. 

t^.  Chadand. 


Saiurdtijff 
Jan,  25. 


j(]lSSUMPSIT  by  the  plaintiffs  as  administrators  de  bonb  A.  dies  Intes- 
non,  of  Joseph  Catherwood,  deceased,  (with  profert  of  the  wife,' takes  out 
letters  of  administration)  upon  two  bills  of  exchange  for  J^"*  df^T^JJ!? 
76/.  Is.  each,  drawn   by  Joseph  Catherwood  the   younger,  ^o""®**';?  «ff«<?t» 

■'  *  .  •re  fully  admi- 

upon  and  accepted  by  the  defendant,  and  indorsed  by  the  nistered.    c. 
drawer,  to  one  Sarah  Catherwood,  deceased,  administratrix  ministration  de 
of  the  intestate,   and  by  her  left  unadministered.    Plea,  bonis  non,  and 

,  ,  '         BMC"  ^«  a*  ac- 

1st.  Non-assumpsit.  2d.  That  it  was  agreed  by  and  betweeti  ceptor  of  a 
plaintiffs,  as  such  administrators,  and  certain  other  persons  change  indort- 
respectively,  creditors  of  defendant,  of  the  one  part,  and  de-  n,^„igtnltrix*fn 
fendant  of  the  other  part,  that  certain  credits  and  effects  of  payment  of  a 

,       ,  .  .  ,.  debtduetothe 

the  latter  should  be  assigned  over  by  him  to  two  of  his  ere-  intestate  :— 
ditors,  upon  trust,  to  pay  and  divide  the  same  amongst  all  ^^^^g  ^j„  ^^H 
his  creditors,  and  in  case  the  money  to  be  realized  therefrom  ^J/*"i2|J*^tor* 
should  not  be  sufficient  to  pay  the  full  amount  of  his  debts,  de  bonis  non. 

To  snch  ac- 
tion defendant  pleaded  an  agreement,  whereby  all  his  creditors  had  consented  to 
accept  an  assignment  of  certain  debts  and  credits  in  fall  satisfaction  of  all  their  demands. 
RepHcatiOQ  denied  that  aU  the  creditors  had  signed  snch  agreements,  upon  which  issue 
^as  joined  :«-Held,  that  the  affirmative  of  such  issue  lay  upon  the  defenaaut. 

'  VOL.  II.  8 
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then  the  deficiency  should  be  made  good  by  a  promissory  note 
of  Q,50L  to  be  given  by  defendadt,  payable  at  the  time 
mentioned  in  the  plea,  and  that  the  creditors  of  defendant 
had  joined  in  such  agreement,  and  that  in  pursuance  thereof 
defendant  had  assigned  the  said  credits  and  effects,  and 
delivered  the  promissory  note  in  die  said  agreement  men- 
tioned. And,  3d.  A  like  plea,  with  an  averment  that  de- 
fendant was  ready  and  willing,  after  such  agreement  had 
been  entered  into,  to  assign  the  said  credits  and  effects  upon 
the  trust  aforesaid,  and  to  make  such  promissory  note ;  and 
that  after  the  making  of  the  said  agreement  plaintiffs,  as 
such  administrators,  had  wholly  discharged  defendant  from 
assigning  said  credits  and  effects,  and  making  said  pro- 
missory note.  Replication  to  the  first  plea,  a  similiter,  and 
to  the  second  and  third  severally  and  respectively,  that  all 
the  defendant's  creditors  had  not  joined  in  the  agreement  in 
those  pleas  mentioned,  upon  which  issues  were  joined. 


At  the  trial  before  Abbott,  C.  J.,  at  the  London  adjourned 
Sittings  after  last  Term,  the  case  was  this : — Joseph  Gather^ 
wood,  the  deceased,  had  carried  on  trade  in  co-partnership 
with  his  son  Joseph  Cathetwood  the  younger,  and  on  the 
death  of  the  intestate,  his  widow  took  out  letters  of  ad- 
ministration of  his  estate  and  effects.  At  the  time  of  the 
intestate's  death,  the  defendant  was  indebted  to  him  and 
his  son  in  a  sum  of  I52l.  15s.  6d.,  for  which  Joseph  Gather^ 
wood  the  younger  drew  the  bills  of  exchange  in  question  for 
two  equal  payments,  which  were  accepted  by  the  defendant, 
and  indorsed  by  the  younger  Gatherwood,  to  his  mother,  as 
administratrix  of  his  father,  in  part  payment  of  what  was  due 
to  the  father  from  the  partnership  effects.  When  the  bills 
in  question  became  due,  they  were  dishonoured,  and  before 
Mrs.  Gatherwood  could  enforce  payment  by  legal  process, 
she  died,  leaving  a  will,  whereby  she  appointed  executors, 
by  whom  the  bills  in  question  were  delivered  over  to  the 
plaintiffs,  (other  sons  of  the  intestate)  who  had  obtained, 
upon   the  death  of  their  mother^  administration  de  bonis 
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noQ  of  their  father's  effects  left  unadministered.  In  support 
of  the  defendant's  pleas^  a  list  of  his  creditors  who  had 
agreed  to  sign  the  agreement  mentioned  in  the  pleas,  was 
put  in,  but  there  was  no  proof  that  all  these  creditors,  had 
signed  such  agreement.  It  was  contended,  on  behalf  of 
the  defendant,  that  this  action  ought  to  have  been  brought 
by  the  executors  of  Mrs.  Catherwood^  the  administratrix  of 
the  intestate,  and  not  by  the  plaintiffs^  as  administrators  de 
bonis  non,  according  to  the  authority  of  several  dejcided 
cases,  but  the  learned  Judge  over-ruled  the  objection,  anfl 
the  plabtiffs  had  a  verdict,  with  liberty,  however,  to  the 
defendant  to  move  to  enter  a  nonsuit. 
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'  Copley f  S.  G.^  now  moved  accordingly,  and  made  two 
points,  first,  that  the  parties  to  the  action  were  misconceived, 
and  that  it  ought  to  have  been  brought  by  the  executors  of 
the  original  administratrix,  and  not  by  the  administrators  de 
bonis  non,  for  which  he  cited  Barker  v.  Talcot  (a\  Yates  ▼. 
Gough  (b),  and  Betis  v.  Mitchell  (c) ;  and,  second,  that  as  the 
issue  lay  upon  the  plaintiffs  to  prove  that  all  the  creditors  of 
the  defendant  had  not  executed  the  agreement  pleaded,  and 
as  there  was  no  evidence  to  negative  the  pleas,  they  must  be 
taken  as  a  sufficient  answer  to  the  action. 

A  third  ground  was  taken,  namely,  that  though  the  plain- 
tiffs had  made  profert  of  the  letters  of  administration,  they 
were  not  produced  in  evidence;  but  as  it  was  conceded 
that  the  lettei-s  of  administration   were  in  existence,   and 

might  have  been  produced, 

« 

The  Court  was  clearly  of  opinion  that  the  omission  to 
give  them  in  evidence  was  not  a  ground  for  disturbing  the 
the  verdict.    Upon  the  remaining  points,  / 


Abbott,  C.  J.,  said,  I  am  of  opinion  that  neither  of 

(a)  1  Vern..473.  and.S.  C.  Moore,  dSO. 

(»)  Ydv.  SS.    6.  C.  Cro.  Jac.  4.         (c)  10  Mod.  316. 
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these  grounds  is  tenable.  As  to  the  second  objection, 
I  thought  at  the  trial,  and  1  am  still  of  the  same  opi- 
uion,  that  the  affirmative  of  the  special  pleas  pleaded  lay 
upon  the  defendant,  and  for  this  reason,  that  the  plainuff 
cannot' know  who  the  creditors  of  the  defendant  are,  inas- 
much as  they,  in  their  character  of  administrators,  are 
strangers  to  the  defendant's  creditors.  It  was  incumbent 
on  the  defendant  to  make  out  his  pleas  by  shewing,  that 
all  the  creditors  were  parties  to  the  agreement,  because 
he  was  the  person  best  capable  of  proving  who  his  cre- 
ditors were.  If  we  were  to  hold  otherwise,  we  should  be 
calling  upon  the  plaintiffs  to  prove  a  negative.  That  objection 
therefore  is  completely  answered.  Upon  the  other,  which 
was  the  more  important  and  general  point,  1  thought  at  the 
trial,  and  I  still  think,  that  inasmuch  as  it  was  clearly  esta- 
blished that  these  bills  of  exchange  had  been  indorsed  to  the 
administratrix  Mrs.  Caiherwood,  in  payment  of  a  debt  due 
to  the  estate  of  her  husband,  and  as  she  took  them  in  the 
character  of  administratrix,  in  her  hands  they  were  assets. 
If  the  money  had  been  paid  to  her,  it  is  clear  she  must 
have  accounted  for  it  to  the  estate  of  her  intestate ;  but  the 
money  not  having  been  paid,  and  the  bills  having  remained  in 
her  hands,  she  still  held  them  as  part  of  the  estate  of  her 
deceased  husband  unadministered.  These  bills  being  then 
part  of  the  estate  of  her  deceased  husband,  they  devolved 
legally  upon  the  persons  who  afterwards  became  representa- 
tives of  the  deceased ;  and,  consequently,  the  plaintiffs,  who 
had  obtained  the  second  administration,  had  a  right  to  sue. 
Iliis  case  is  distinguisable  from  Barker  v.  Talcot,  because 
there  the  bill  was  paid  to  the  executor  of  the  first  adminis- 
trator, which  was  a  good  excuse  to  the  person  paying,  be- 
cause he  might  not  know  that  there  ever  would  be  another 
administrator,  so  that  such  a  payment  might  fairly  operate 
in  his  discharge ;  and  it  would  have  been  extremely  hard  to 
make  him  liable  to  pay  the  same  money  twice.  The  only 
question  in  this  cast  is,  in  ^hom  the  right  of  action  Lb.    It 
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must  be  a  matter  of  perfect  indifference  to  the  defendanti  to 
whom  he  is  liable,  because  he  can  be  liable  but  once.  He 
sustains  no  prejudice  by  being  sued  by  the  administrators  de 
bonis  non.  But  the  modem  cases  upon  this  subject  are 
quite  decisive  of  this  question.  The  case  of  Hint  v. 
Smith  (a)  establishes  this  proposition,  that  if  a  promise  is 
made  to  the  personal  representatives  of  an  intestate,  the 
administrator  de  bonis  non  may  sue  upon  it  in  his  cha- 
racter of  administrator,  and  may  join  such  a  cause  of 
action  with  counts  upon  promises  made  to  the  intestate  in 
his  life-time.  If  then  the  personal  representative  of  Ae 
intestate  may  sue  in  the  character  of  administrator,  and  he 
dies  before  the  effects  are  fully  administered,  the  right 
to  sue  upon  such  a  promise  would  devolve  upon  the  new 
representatives  of  the  intestate,  and  not  to  the  representa- 
tives of  the  original  admmistrator.  There  is  such  a  privity 
between  administrators  de  bonis  non,  and  the  first  adminis- 
trator, that  they  may  sue  upon  a  promise  made  to  him,  and 
this  case  falls  precisely  within  that  principle,  and  conse* 
quently  these  plaintiffs  have  a  right  to  maintain  this  action. 

Batley,  J. — I  am  of  the  same  opinion.  I  think  this 
action  is  well  brought  in  the  namesr  of  the  plaintiffs  as  ad- 
ministrators de  bonis  non  of  the  intestate.  This  money  is 
applicable  to  the  payment  of  the  debts  of  the  intestate,  and 
if  we  were  to  hold  that  it  would  go  to  the  executors  of  the 
first  administrator,  it  would  become  assets  applicable  to 
the  payment  of  her  debts,  which  would  be  most  unjust,  as 
respects  the  interests  of  those  who  have  a  claim  upon  the 
property  of  the  intestate.  This  case  must  be  governed  by 
the  modern  decisions,  and  tiot  by  those  which  have  been 
cited  in  support  of  the  first  objection.  As  to  the  second 
objection,  I  think  that  the  agreement  which  has  been  plead- 
ed is  only  to  be  considered  as  an  agreement  in  fieri,  and 
as  a  proposal  only,  which  is  to  be  bindipg  only  in  case 

(«)  7  T.  R.  18». 


975 

1829. 


Gather* 

WOOD 

Chabakd* 


1828. 


Catbbr- 

WOOD 

Cbarand. 


CASES  IN  THE   king's  BENCH, 

it  18  signed  by  the  parties  included  in  it.  The  pleas  pro- 
fess to  state  that  the  whole  of  the  creditors  of  the  de- 
fendant had  joined  therein.  That  averment  is  to  be  taken 
most  strongly  against  the  pleader,  and  it  lies  upon  the  de- 
fendant to  prove  that  the  plaintiff  and  all  the  other  creditors 
had  joined  in  it,  which  does  not  appear  to  have  been  esta- 
blished, and  therefore  the  pleas  fall  to  the  ground. 

HoLROTD,  J. — I  think  we  must  decide  this  case  upon 
the  principle  which  has  been  adopted  in  the  modern  cases, 
namely,  that  where  the  money  recovered  by  the  admi- 
nistrator would  be  assets  of  the  deceased,  he  might  sue 
in  bis  representative  character,  although  the  promise  was 
made  to  him  personally,  and  might  also  join  therein  other 
causes  of  action.  That  has  been  established  in  a  variety 
of  cases ;  and  therefore  the  old  authorities,  as  far  as  they 
go  to  support  the  objection  which  has  been  taken,  must 
receive  that  qualification,  and  are  not  to  be  considered 
as  binding  upon  the  Court  in  the  decision  of  this  case.  As 
to  the  second  objection,  I  think  the  onus  lay  upon  the 
defendant  to  prove,  as  he  insists  in  his  plea,  that  all  the 
creditors  had  executed  the  agreement. 

Best,  J. — I  am  of  opinion,  that  as  these  bills  of  ex- 
change were  part  of  the  property  of  the  intestate  left  un- 
admimstered  by  thp  administratrix,  the  right  to  sue  upon 
them  vested  in  the  administrators  de  bonis  non ;  for  otlier- 
wise  we  should  be  holding  that  they  would  form  part  of  the 
estate  of  the  admiuistratrix,  disposable  by  her  executors, 
which  is  a  proposition  which  cannot  be  sustained.  I  think 
the  case  of  Hirst  v.  Smith  is  not  distinguishable  from 
this ;  and  upon  the  principle  there  laid  down,  there  is  no 
foundation  for  this  objection.  With  respect  to  the  other 
point  I  perfectly  concur  with  the  other  members  of  the 
Court. 

Rule  refused. 
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X/EBT  upon  a  Scotch  tack,  or  agreement  for  a  lease^  to  Where  ^.  and 
recover  the  amount  of  one  year's  rent  of  a  salmon  fishery,  ^j^g  appoint- ' 

in  Scotland,  thereby  demised  to  the  defendant.    The  tack  ®^  **/  *  Scotch 
'  ^  conrt  as  guar- 

was  dated  £lst  of  October,  1820,  aud  was  in  these  words :-—  dians  of  an  in- 
"'  It  is  contracted,  agreed,  and  ended  between  the  parties  for  and  on  bu 
following,  that  is  to  say,  D.  G.,  of,  &c.,  and  T.  R.  5.,  of,  S^^tJ^inSSt 
&c.,  two  of  the  accepting  and  surviving  tutors  and  curators  ^^^^  partei, 
appointed  to  G.  F.  C.  (the  plaintiff) ;  and  they  the  said  whereby  a  sal- 
£>.  G.  and  T.  JR.  5.,  in  the  name  and  on  the  behalf  of,  and  s^iand^lnu^  ' 
taking  burthen  on  them  for  the  said  G.  F.  C,  proprietor  of  f*"^J  ^tJn 
the  lands,  estate,  and  sahnon  fishings  hereinafter  mentioned,  *<  a  certain 
and  who  is  yet  a  mmor,  on  the  one  part;  and  R.  rr.,  of,  nanted  to  be 
&c.,  (the  defendant)  on  tlie  other  part,  in  manner  following,  f^^^ :— Held"' 

that  is  to  say."     It  then  stated  that  a  tack  of  the  fishery  in  that  the  infant 
•^  ^        might  maintain 

question  had  been  put  up  to  public  roup— that  the  de-  an  action  of 

fendant  had  been  the  highest  bidder  for  it — and  that  a  new  name^pontbe 

tack  was  to  be  made.    "  Therefore  the  said  D.  G.  and  ?£i;!!;f  °L^ 

recover  arrears 

T.  R.  S,  curators  for,  and  in  the  name  and  on  the  behalf  of  rent,  though 

he  was  no 
of,  and  taking  burthen  on  them  for  the  said  G.  F.  C,  have  party  to  the 

set,'*  &c.,  demising  the  fishery  to  the  defendant  for  four  years  proved  ^to'be'^ 
from  Candlemas  1S21.    ''And  they  the  said  £>.  G.  and  offuHageat 

.  .  ,         the  time  of 

jT.  12.  S,,  as  curators  and  taking  burthen  as  aforesaid,  bind  action  brought. 

and  oblige  the  said  G.  F.  C.  and  his  heirs,  &c.,  to  warrant 

the  said  R,  IV.,  in  the  peaceabk  possession,  &c.;  and  the   * 

said  D.  G.  and  T.  R.  S.,  as  curators  aforesaid  for  the  said 

G.  jF.  C,  bind  and  oblige  themselves"  to  execute  the  tack. 

''  And  the  said  R.  fV.,  and  alopg  with  him  T.  C,  as  his 

cautioner,  bind  and  oblige  themselves"  to  accept  the  tack, 

^'  and  to  pay  yearly  to  the  said  G.  F.  C,  or  to  any  person 

or  persons  duly  authorized  by  him  to  receive  the  same,  the 

sum  of  1210/.  sterling,"  &c.    ''  And^  lastly,  both   parties 
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bind  and  oblige  themselves"  mutually  to  perform  their  part 
of  the  agreement.  At  the  trial  of  the  cause  before  Jb' 
boHf  C.  3.t  at  the  London  adjourned  Sittbgs  after  last 
Waugh.  Term,  the  plaintiflf's  case  rested  upon  proof  of  the  ex^ 
cution  of  the  tack  and  of  the  arrear  of  the  rent;  there 
^as  no  evidence  that  the  plaintiff  vras  still  a  minor 
when  the  action  was  brought.  It  was  contended  for  the 
defendant,  that  the  action  could  not  be  maintained  by  the 
present  plaintiff,  on  two  grounds ;  first,  as  it  was  not  in 
evidence  that  the  plaintiff  had  arrived  at  full  age,  it  was 
to  be  presumed  that  he  was  still  what  the  instrument  de- 
scribed him,  a  minor,  and  as  such  he  could  not  maintain 
any  action ;  and,  second,  whether  he  was  now  of  full  age 
or  not,  still,  as  the  agreement  was  made  during  his  infancy 
by  his  guardians  with  the  defendant,  the  plaintiff  was 
no  party  to  it,  and  therefore  could  not  sue  upon  it :  and  in 
support  of  the  latter  objection,  Gilby  v.  Copley  (a)  was 
cited.  The  learned  Judge  however,  was  of  opinion,  first, 
that  unless  the  defendant  could  shew  that  the  plaintiff  was 
still  a  minor  at  the  time  when  the  action  was  brought,  the 
Court  must  presume  him  to  be  of  full  age,  and  capable  of 
suing ;  and  second,  that  although  he  was  not  expressly  a  party 
to  the  agreement,  still  as  it  was  made  altogether  in  his  nanie, 
and  for  his  benefit,  and  as  the  payments  were  reserved  of 
himself  personally,  he  was  not  within  the  rule  of  law  con-^ 
tended  for,  and  was  not  therefore  disqualified  from  maintain^ 
ing  an  action  upon  the  instrument ;  and  therefor^  directed 
the  Jury  to  find  a  verdict  for  the  plaintiff.  * 

Ckitty  now  moved  for  a  rule  to  shew  cause,  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  granted,  and 
relied  upon  the  second  objection  taken  at  nisi  prius.  It  is 
quite  clear,  that  a  man  cannot  sue  upon  a  deed  to  which 
iie  is  not  a  party,  and  it  cannot  be  said  that  the  plaintiff  in 
ihis  case^  is  a  ^arty  to  the  deed  upon  which  the  action  is 

(«)  S  LeT.  138, 
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brought.    It  must  indeed  be  admitted,  that  a  third  person        -^^M. 
may  sue  upon  a  parol  contract,  or  upon  a  deed-poll,  made 
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between  two  others,  if  it  be  for  hb  benefit,  but  he  cannot  __  v« 
sue  upon  a  deed  inter  partes.  Now,  the  tack  in  this  case 
seems  to  have  the  character  and  nature  of  a  deed  inter 
partes,  the  distinguishing  quality  of  which,  and  that  which 
excludes  a  stranger  from  benefiting  by  it,  is,  that  it  is  an 
executory  contract  by  which  several  persons,  distinctly 
pointed  out  by  name,  are  muiually  bound  to  the  perform- 
ance of  certain  acts.  It  is  true,  that  the  present  instrument 
is  not  under  seal,  but  it  is  not  therefore  the  less  solemn  or  \ 
binding.  By  the  custom  of  Scotland,  sealing  is  dispensed; 
with  in  all  deeds,  but  other  equivalent  formalities  are  used, 
and  their  authenticity  is  undiminished.  Erskin^s  Scotch 
Law,  b.  3.  c.  7*  s.  2.  This  tack  therefore,  being  in  sub- 
stance a  deed  ihter  partes,  and  by  the  Scotch  law,  in  all 
its  legal  effects  a  deed  under  sealj  ought  to  have  the  full  ope- 
ration of  a  deed,  and  must  be  held  to  be  within  the  rule, 
of  law  contended  for.  It  is  the  same  with  respect  to  a 
Jamaica  bond,  which,  although  by  the  custom  of  the  island 
it  is  not  under  seal,  is  always  declared  upon  in  this  country 
as  a  bond.  It  is  quite  clear,  that  the  plaintiff  was  a  minor 
at  the  time  when  the  deed  was  made,  aud  therefore  could 
not  legally  be  a  party  to  it ;  there  is  no  evidence  that  he 
is  even  yet  of  an  age  to  maintain  an  action ;  and  as  he  is 
no  party  to  the  deed,  in  fact,  he  cannot  take  the  benefit  of 
a  contract  made  between  other  parties,  even  though  mAde 
with  reference  to  his  advantage,  and  in  his  name.  He 
cited  Gilby  v.  Copley  (a),  Pigott  v.  Thompson  (6),  Scuda^ 
more  v.  Vandenstene  (c),  and  Salter  v.  Kidgley  (d). 

Abbott,  C.  J.— This  objection  was  taken  at  the  trial* 
I  was  then  of  opinion,  that  it  had  not  sufficient  weight  to 
Justify  a  nonsuit,  and  1  am  equally  of  opinion  now,  that 

(«)  3  Lev.  138.  (<r)  2  Inst.  673. 

{b)  3  Bos.  &  Pul.  147.  (d)  Carth.  77. 
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aSM.  k  18  no  ground  for  setting  aside  the  verdict  and  granting 
a  new  trial.  The  rule  of  hiw  which  it  is  attempted  to 
apply  to  the  present  case,  is    undoubtedly  restricted  to 

Waoch.  iJeecif  properly  so  called^  to  contracts  under  seal.  It  is 
argued  that  the  present  instrument  is  in  substance  a  deed 
inter  partes,  and  is  by  die  usage  of  Scotland,  as  valid  an 
instrument  as  if  it  were  under  seaL  With  regard  to  the 
htter  argument,  the  fact  may  be  as  contended  for,  but  that 
cannot  influence  our  decision;  its  validity  there,  cannot 
strengthen  its  operation  here,  nor  can  the  usage  of  Scotland, 
prevail  agamst  the  settled  law  of  England,  in  the  case  of  an 
fiction  brought  in  this  country.  As  respects  the  former 
argument,  the  tack  does  not  appear  to  me  to  be  substan- 
tially a  deed  inter  partes  to  the  exclusion  of  the  plaintiff,  so 
as  to  render  him  a  stranger  to  it.  It  is  framed  in  his  name, 
and  for  his  benefit,  the  rent  is  reserved  payable  to  himself 
personally,  and  he  is  ''  bound  and  obliged"  to  give  peaceable 
possession  of  the  estate  demised.  But  at  any  rate  this  is 
mot  a  deed  under  seal,  and  I  am  not  aware  of  any  case  which 
has  extended  the  rule,  that  a  third  person  cannot  take  ad- 
vantage of  a  deed  inter  partes,  to  contracts  not  under  seal. 
I  think  the  present  case  is  fully  and  strictly  within  the  ex- 
ception stated  in  the  note  to  the  case  of  Pigott  v.  Thomp^ 
son,  and  therefore,  there  is  no  ground  for  disturbing  the 
verdict  which  the  Jury  have  found; 

The  other  members  of  the  Court  concurred. 

t. 

Kule  jefused. 
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Williamson  v.  Johnson. 


SSUMPSIT  by  the  indorsee  affahist  the  acceptor  of  a  Declanthm 

by  indoriee 


A 

bill  of  exchange.    The  declaration  stated  that  one  James  against  acM- 
Tyrrell,  on  the  1st  July,  1821,  at  Maiditont,  drew  the  bUI  of'e^^^ 
of  exchange  in  question  upon  the  defendant,  payable  two  *J[[*"|®.^  ^^ 
months  after  date  to  the  order  of  the  drawer,  for  1542.  19s.»  been  indorsed 
which  was  accepted  by  the  defendant ;  that  Tyrrell  afterwards  .^q,  tr^Simr^' 
indorsed  the  bill  to  certain  persons  trading  under  the  firm  "Jf**^  'dJlti*^?* 
of  Habsood  and  Fowler ;  that  Habsoodwad  Fowler  indorsed  and  that  H. 
the  bill  by  procuration  of  one  John  Dickion  to  one  Robert  ^^org^fi  n^g  ^m 
Cozsne,  and  that  Cowie  indorsed  it  to  plaintiff.     Plea,.  Non  ^  JJJ^J^'Jf*^ 
Assumpsit,  and   Issue  thereon.    At  the  trial  before  i4f6-  ^*  from  whom 
bott,  C.  J.  at  the  London  af|joumed  Sittings  after  last  Term,  rived  title, 
the  evidence  to  support  the  averments  that  the  bill  was  p"£J^  that^ 
indorsed  to  certain  persons  trading  under  the  firm  of  Hab^  ^^^^p"w  ^* 
good  and  Fowler^  and  by  them  indorsed  by  the  procuration  ceased  to  ex- 
of  John  Dicksonp  was,  that  about  ten  years  since  persons  yean  prior  to 

of  the  name  of  Habgood  and  Fowler  had  carried  on  trade  ***®  J"?**"?/  ^ 

^  menty  bat  that 

in  copartnership,  and  had  kept  cash  at  the  banking-house  of  a  new  firm  of 
Messrs.  Master  man  and  C(k;  that  ten  years  since  Fowler  had  been  ^ 
died,  and  thereupon  Habgood  entered  into  a  fresh  partner-  SJjJt'^I^'Jjnrof 

ship  with  persons  named  Dickson  and  Garrard,  and  carried  ^!»«  memberi 
.  r^        rr^  tiiercof,  was  in 

on  busmess  under  the  firm  of  Habgood  and  Co.    There  was  the  habit  of 
no  proof  that  since  then  the  new  partnership  had  carried  ^y  p[^untion 
on  any  business  in  the  name  of  Habgood  and  Fowler ;  but  'jj.*j2a"^\vt 
it  appeared  that  Dickson,  one  of  the  firm,  was  in  the  habit  that  all  other 

traosactioni  in 
of  indorsing  bills   in   the   form  stated  in   the   declaration,  trade  were 

namely,  by  procuration  of  Habgood  and  Fowler,  for  the  Senameof  H. 

purpose  of  discount.    ITiere  was  no  proof  that  Habgood  ^^^I^^lJ^f^  ' 

or  Garrard  knew  that  Dickson  had  so  indorsed  the  bill  in  between  faino- 

question ;  but  it  appeared  that  the  names  of  Habgood  and  and  acceptor 

there  was  suf* 
ficicnt  evidence  to  satisfy  the  allegation  in  the  declaration. 
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1828.  Fowler  were  only  used  in  bill  transactions.  It  was  objected 
on  the  part  of  the  defendant,  upon  this  evidence,  that  the 
plaintiff  must  be  nonsuited^  because  the  bill  being  indorsed 
JeaiiBON.  in  the  name  of  a  firm  which  had  long  ceased  to  exist,  the 
averments  above  mentioned  were  not  sustained.  The 
learned  Judge  declined  nonsuiting,  but  saved  the  point, 
and  the  plaintiff  had  a  verdict,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Martyat  now  moved  accordingly,  and  renewed  the  ob- 
jection, contending  that  the  action  would  not  lie,  the  bill 
being  indorsed  in  the  names  of  a  non-existing  partnership. 
The  declaration  averred  the  indorsement  to  have  been  made 
by  procuration,  whereas  Dickson,  the  indorser,  being  a  mem- 
ber of  the  trading  firm  of  Habgood  and  Co.  was  a  principal, 
^nd  not  a  procurator.  There  was  no  evidence  therefore  to 
prove  that  there  were  any  persons  carrying  on  trade  in  the 
name  of  Habgood  and  Fowler,  so  as  to  satisfy  the  averment 
in  the  declaration.  It  was  distinctly  proved  in  evidence,  that 
the  firm  of  Habgood  and  Co.  carried  on  their  dealings  merely 
in  that  name,  and  had  never  used  the  names  of  Habgood 
and  Fowler.  The  only  way  in  which  those  names  were 
^  used  was  by  Dickson,  alone,  and  that  merely  in  bill  trans- 

actions, and  this  apparently  without  the  knowledge  or  privity 
of  his  partners.  The  question  then  was,  whether  there  was 
evidence  to  satisfy  the  averment  in  the  declaration  that  the 
bill  was  indorsed  to  persons  trading  under  the  firm  of  Halh' 
good  and  Fowler^  and  by  them  indorsed  by  procuration  of 
Dickson.  He  contended  that  there  was  not,  and  therefore 
the  plaintiff  must,  be  nonsuited. 

Abbott,  C.  J. — ^The  case  proved  on  the  trial  was  this : — 
Three  persons  of  the  names  of  Habgood,  Dickson,  and 
Garrard,  were  in  partnership  together,  and  were  generally 
known  under  the  firm  of  Habgood  and  Co.  All  their  deal- 
ings by  buying  and  selling  were  in  the  name  of  Habgood 
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and  C64 ;  but  it  appeared  that  Dichon,  one  of  the  partners,        1628^ 
had  been  in  the  practice  of  indorsing  bills  for  the  purpose  ^\^f^ 
of  having  them  discounted,  in  the  names  of  Habgood  2nd  ^         v. 
±owier,  usmg  his  own  name  as  a  procurator.     1  ne  question 
then  properly  is,  whether,  sending  forth  bills  of  exchange 
into  the  world,  for  the  purpose  of  discount,  under  that  firm, 
is  sufficient  evidence  that  there  were  persons  carrying  00 
trade  and  commerce  under  that  firm.    It  occurred  to'  me 
that  1  ought  not  to  nonsuit  the  plaintiff,  inasmuch  as  be- 
tween  third  persons  this  was  sufficient  evidebce  of  a  trading 
under  the  finn  of  Habgood  and  Fowler,  to  satisfy  the  aver- 
ment in  this  declaration.    The  verdict  in  this  action  cannot 
be  given   in  evidence  hereafter  in  atiy  suit   that  may  be 
brought  upon  this,  or  any  other  similar  bill  of  exchange 
against  Habgood  and   Co.;   but  as  between   an  innocent 
holder  and  the  acceptor,,  it  seems  to  me  that  there  was  proof 
sufficient  to  satisfy  th6  allegation,  that  there  were  persons 
trading  under  the  firm  of  Habgood  and  Fowler,  to  enable 
th^  plaintiff  to  recover,  although  the  business  was  carried 
on  by  the  new  partnership,  under  the  firm  of  Habgood  and 
Co.    I  think,  therefore,  there  is  no  ground  for  disturbing 
thb  verdict. 

Baylet,  J.— I  am  of  the  same  opinion.  It  was  not 
necessary  in  this  case  to  have  stated  the  indorsement  of 
Habgood  and  Fowler,  by  the  procuration  of  Dickson,  be-' 
cause  it  would  have  been  sufficient  to  have  stated  in  the  de-  ^ 

claration,  that  the  bill  was  indorsed  hy  Tyrrell;  but  not- 
withstanding that,  I  think  there  was  enough  to  satisfy  the 
averment  of  an  indorsement  to  persons  trading  under  the 
firm  o{  Habgood  Rnd  Fowler.  The  question  is,  whether 
the  allegation  tliat  the  bill  was  indorsed  by  Habgood  and 
Fowler,  by  the  procuration  of  Dickson,  was  made  out.  I 
think  there  was  sufficient  evidence  to  show,  not  that  the  old 
firm  was  a  continuing  firm,  but  that  the  new  firm,  for  cer- 
tam  purposes  in  their  trade,  were  in  the  habit  of  using,  as 
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1823.        one  of  their  names  of  designation^  the  old  name  of  Halh' 
good  and  Fowler ;   because  it  is  stated  that  Diekson,  \irho 
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V.  ivas  entrusted  generally  with  the  management  of  the  busi* 

nessy  for  the  purpose  of  discounting  bills  of  exchange,  was 
in  die  habit  of  using  the  name  of  Habgood  and  Fowler ,  and 
it  is  veiy  probable  that  the  name  of  Habgood  and  Fowler^ 
was  used  at  the  banking-house  where  the  firm  kept  cash, 
for  the  purpose  of  discount,  and  for  this  reason  the  neW 
bouse  were  in  the  habit  of  using  the  name  of  the  old  firm 
ill  bill  transactions,  though  not  for  other  purposes.  What 
would  be  the  consequence  if  we  were  not  to  consider  that 
this  name  has  been  used  generally  by  the  new  house,  in  bill 
transactions  ?  Why  this  bill,  and  all  other  bills  of  the  house 
so  indorsed,  must  be  treated  as  forgeries ;  for  if  there  was 
no  house  of  the  name  of  Habgood  and  Fowler,  and  the 
new  firm  issued  bills  of  exchange  with  those  names  upon 
them,  one  of  the  consequences  would  be,  that  they  would 
have  a  tendency  to  defraud  every  person  who  took  them,  anc( 
consequently,  would  be  forgeries.  That,  however,  I  think 
would  be  a  mischievous  proposition  to  result  from  the 
conduct  of  Dickson,  in  this  case.  I  am  therefore  of  opi- 
nion, that  there  was  evidence  to  make  out,  that  there  were 
certain  persons  trading  under  the  firm  of  Habgood  and 
Fowler,  and  also  sufficient  lo  support  the  other  allegation, 
that  the  bill  was  indorsed  by  that  firm  by  the  procura- 
tion of  Dickson.  He  was  not  a  stranger  to  the  house,  but 
one  of  the  partners  in  the  new  firm,  and  his  act  may  be  con* 
sidered  as  the  act  of  the  whole  partnership,  and  he  cannot 
be  considered  as  acting  in  his  individual  capacity.  If  the 
other  members  of  the  new  firm  knew  that  Dickson  used  the 
name  of  Habgood  and  Fowler  from  Ume  to  time,  they  are  to 
be  bound  by  what  he  does.  Here  the  indorsement  appears  to 
have  taken  place  for  the  purposes  of  the  house,  and  though 
the  act  of  indorsement  is  stated  to  have  been  done  by  pro- 
curation, I  am  of  opinion  that  both  allegations  are  suffi* 
ciently  made  out. 
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HoLBOTO,  J. — 1  am  of  <^inion  that  the  ferdict  is  right. 
Thia  action  is  brought  by  a  third  person  to  whom  the  bill 
is  indorsed,  and  in  the  deekration  the  indorsements  are  set 
out  as  they  appear  upon  the  bill ;  and  I  apprehend,  that 
proving  the  hand-writbg  of  Dickson  to  the  indorsement, 
importing  that  it  was  indorsed  in  the  names  of  Habgood 
and  FowUr,  by  his  procuration,  wonld  be  sufficient  without 
giving  evidence  of  the  actual  existence  of  such  a  house. 
As  this  b  an  action  by  the  indorsee  against  the  acceptor, 
I  think  there  was  sufficient  to  satisfy  the  allegation  in  time 
declaration,  as  to  the  indorsement  in  the  manner  set  out. 

Best,  J. — It  is  impossible  that  the  defendant  can  be 
prejudiced  by  a  verdict  against  him.  The  original  house  of 
Habgood  and  Fowler,  can  never  maintsun  an  action  against 
him,  nor  can  he  be  called  upon  by  the  new  firm.  Under 
these  circumstances,  as  this  is  the  case  of  an  innocent  in- 
dorsee, I  think  there  was  abundant  evidence  to  shew  that 
Habgood  and  Co.  did  use  the  name  of  Habgood  and 
Fowler, 

Rule  refused. 
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SSUMPSrr  by  the  indorsees  against  the  indorsers  of  The  traveller 

■  -11     ^         1  11  r  1  1  '  ®^  plaintiffs, 

a  bui  of  exchange,  dated  31st  January,  1821,  payable  two  tradesmen  in 
months  after  date,  for  the  sum  of  Q.61.  4s.      Plea,  Non  ^tiig"rb"ll 

of  exchange  in 
payment  of  a  debt  due  to  hU  principals,  from  A.  at  Derhyy  pays  it  away  to  B.  wiUiont 
communicating  to  his  principals  the  names  of  the  person  of  whom  he  has  received  it.  B. 
pays  it  to  C.  his  brother,  at  Luton  in  Redt,  Iw  whom  it  is  paid  lo  liis  banker.  Tlie  bill 
IS  dishonoured  on  the  3d  AprU.  On  the  5th  C.  receives  notice  of  the  dishonour,  and  he 
not  knowing  the  parties  to  the  bill,  writes  to  his  brother  B.  for  information,  who  being 
then  at  Edinburgh,  does  not  receive  the  letter  until  the  lOtb,  when  notice  is  sent  to  the 
plaintiffs,  and  by  thejn  received  on  the  13tb.  On  the  I4th  plaintiffs  write  to  C.  for 
the  bill,  and  receive  it  on  the  16th,  and  by  that  da^s  post  give  notice  to  A,,  the 
original  indoraer :— Held,  that  there  were  no  laches  which  would  discharge  A,*b  liabilUy 
as  indorser. 
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1828.        Assumpsit,  and  Issue  tbereoD«'^  At  the  trial  before\^&io/^, 

^•^^^"^^      C*  J.  at  the  Lo/sufoit  adjourned  Sittings  after  last  Term,  it 

«.  appeared  in  evidence,  that  the  bill  in  question  was  given  by 

BicBARDtoN.  ^^  defendants,  booksellers  of  Derby,  to  one  Wilson,  travel- 

ler  to  the  plaintiffs,  who  were  wholesale  booksellers  of  Lon" 
don,  in  payment  of  a  debt  due  from  the  defendants  to  the 
latter.  Wilson  handed  the  bill  to  one  Waller,  a  traveller 
for  hb  brother,  a  manufacturer^  living  at  Luton,  in  Bed^ 
fordshire;  Waller  seat  the  bill  to  his  brother;  the  latter 
sent  it  to  his  own  bankers,  who  presented  it  for  payment  on 
the  Sd  of  Jprilf  1821,  when  it  became  due.  The  bill  be*  ^ 
ing  dishonoured,  notice  of  the  dishonour  was  received  by 
Waller,  of  Luton,  on^the  5th  of  Jpril,  and  on  the  6th,  not 
knowing  any  of  the  parties  to  the  bill,  he  wrote  to  his  bro-  . 
ther  for  information  upon  the  subject,  who  at  that  time  was 
in  Edinburgh.  That  letter  was  received  on  the  10th  of 
April,  and  by  the  same  day's  post  Wilson  wrote  to  the 
plaintiffs,  informing  them  of  this  transaction,  and  they  re- 
ceived  the  letter  on  the  ISth.  On  the  14th  the  plamtiffs 
wrote  to  Waller,  of  Luton,  {qt  the  bill,  and  they  received 
it  on  the  l6th,  and  by  the  same  day's  post  informed  the 
defendants  of  its  dishonour.  At  the  trial  the  defendants 
went  for  a  nonsuit,  on  the  ground,  that  they  were  discharged 
by  the  laches  of  the  plaintiffs.  It  was  urged,  that  Wilson, 
the  plaintiffs'  traveller,  ought  immediately  to  have  commu- 
nicated to  them  the  name  and  address  of  the  person  from 
whom  the  bill  was  received,  and  that  Waller  should  also 
have  communicated  to  his  brother,  of  whom  be  had  ob- 
tained it,  and  consequently  that  the  plaintiffs* were  bound 
by  the  laches  of  Wilson,  their  traveller,  and  of  Waller  \  but 
the  learned  Judge  was  of  opinion  that  due  diligence  had 
been  used  in  communitating  the  dishonour  to  the  defendants, 
and  therefore  the  plaintifi^  had  a  verdict. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  hot  be  set  aside  and  a  new  trial  granted. 


Baldwin 


HILARY  TERM,   THIRD  ORG,  IV. 

and  contended,  that  the  defendants  were  discharged  by  rea- 
son of  the  negligence  of  the  plaintiffs'  traveller,  in  not  commu- 
nicating to  his  principals  from  whom  he  had  received  the  v. 
bill,  so  that  when  it  was  dishonoured  no  time  might  be  lost  in 
giving  notice.  Unless  the  plaintiffs'  traveller  was  bound  to 
give  notice  in  a  case  of  this  description,  the  last  indorser 
nHght  be  subjected  to  the  greatest  hardship  and  injustice, 
because  the  bill  might  be  sent  round  the  world  in  order 
to  find  out  the  last  indorsee,  for  the  purpose  of  tracing  it 
to  the  first.  This  inconvenience  would  have  been  remedied 
had  the  plaintiffs  been  informed  by  their  traveller,  of  whom  • 
the  bill  was  received;  but  having  omitted  to  do  so,  the  de- 
fendants were  discharged  by  his  laches.  He  cited  Bate- 
man  V.  Joseph  (a). 

•    Per  Curiam. — ^The  general  rule  as  to  notice  in  cases  of 

« 

this  description  is,  that  each  indorsee  shall  give  notice  of 
dishonour  to  the  last  indorser  as  soon  as  he  reasonably  can. 
The  plaintiffs  in  this  case  appear  to  us  to  have  used  due 
diligence  in  giving  notice  to  the  defendants  after  they  were 
informed  of  the  fact  of  the  dishonour  of  the  bill.  The  in- 
termediate delay  which  had  taken  place  necessarily  arose 
from  the  manner  in  which  the  bill  had  been  circulated.  It 
would  be  a  great  obstruction  to  mercantile  transactions,  if 
we  were  to  lay  it  down  as  a  rule,  that  a  person  travelling 
about  the  country  as  agent,  and  taking  a  bill  of  ex- 
change, and  passing  it  away  again,  is  bound  to  inform 
his  principal  of  whom  he  has  taken  it.  We  are  called 
upon  to  lay  down  a  new  rule  as  to  notice  of  the  dis- 
honour of  a  bill  of  exchange.  If  we  were  to  lay  down 
such  a  rule,  the  effect  of  it  would  be  to  impede  and  pre- 
vent the  circulation  of  bills  of  exchange  throughout  the 
country,  to  a  most  mischievous  extent. 

Rule  refused  (6). 

(a)  n  East,  453.  (6)  Vide  Gtodull  v.  Dolley^  1  T.  R.  712. 

».  '  •      ' 
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M«nday,  Cbawsuay  and  Others  v.  Ead£s. 

Jan,  sir. 

J.  consigns  a  ■*•  Jf^OVER  for  ten  tons  of  iron.  Plea,  Not  Guilty.  At 
quantity  of       the  trial  before  Jbbolt,  C.  J.  at  the  Juondon  acijourned  Sit- 

iron  to  B,  in     .  ^,  t-  ^ 

barter,  and  c.  tiugs  after  last  Term,  it  appeared  in  evidence,  that  in  the 

delivers  a  part  nionth  of  January,  ISdS,  the  plaintiffs,  iron  inercbanta,  of 

the^'wSrrof"  J^^^'''  ^P'eed  with  Messrs.  S.  aiid  ff.  Hqrnbhmv,  \tw 

the  latter,  bat  manufacturers,  in  Staffordshire,  to  exchange  or  barter  yfiXXk 

before  the  re-    .  !  ....  .        r  l 

mainder  is  de-  them  a  certain  quantity  of  iron,  for  a  quantity  of  coach 
covers 'that  b!  sp'^'ng  steel,  of  equal  value.  The  iron  was  delivered  by 
MdTrelhr^i  the  plaintiffs,  at  their  wharf,  in  Upper  Thames  Street,  on 
the  part  deli-  board  the  barge  of  a  person  in  the  employment  of  the  de- 
tains the  whole  fondant,  a  common  carrier,  by  whom  it  was  taken  to  Brent- 
Wen^for^th''**  f^^^»  where  it  was  put  on  board  two  boats  belonging  to  the 
freight  of  the  defendant,  to  be  conveyed  by  the  Grand  Junction  Canal  to 
a  (general  ^^  Messrs.  Hornblowers*  manufactory.  By  the  terms  of  the 
bet^en^^h^m  *  agreement  between  the  plaintiff  and  HornblowerSf  the  latter 
and  the  con-  were  to  pay  for  the  carriage  of  the  iron  to  theiu,  and  also 
that  the  con- '  for  the  carriage  of  the  steel  to  be  returned  in  barier.    The 

o/stoppag^  in  ^^^^  w*^h  ^^  ^^^^  ®"  board  arrived  off  Homblm^ers*  iron 
transitu  was      i/vorks  on  the  8th  of  February,  and  on  the  next  day  the 

not  gone,  and  .  ^'  -^ 

that  he  might  greater  part  of  the  cai;gpes  was  landed  on  die  wharf;  hut 
▼cr  against  tiie  "^  ^^^  prqgress  of  landing  the  remainder,  an  extent  in  aid 
earner  for  the  ^j^  p^  yp^„  ^j,^  premises,  and  the  works  stop{>edy  upon 

which  the  defendant  reloaded  the  iron  which  had  been 
landed,  and  took  the  whole  i^way  to  his  own  warehouse, 
and  afterwards  converted  it.  to  his  own  ttse.  Soon  after* 
vvards  Messrs.  Hornblowers  became  bs^rupt,  and  obtained 
their  certificate.  On  the  28th  February  a  formal  demeiMil 
of  the  iron  was  made  upon  the  defendant,  with  an  offer  to 
pay  him  his  charges  of  carriage,  8cc.,  to  which  the  defendant 
sent  the  following  answer,  dated  A^  March: — **  I  considjer 
I  have  a  lien  upon  the  iron  delivered  by  Messrs.  Crawshay 
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ipt0  mji  bo^  for  M«i«ira.  Huraplomns,  not  onl;  for  tba  ^^^* 
carriagje  thereof,  but  fcnr  9  generi^  freight  Accoiint  due  ftom 
Mea^fA.  HomUowers  to  myself;  t]|^reCpre  (  ahall  not  g»ii^  _  v. 
It  up  unless  I  aia  compdltd  to  dot  90»  mid  besidea  1  h»vf 
had  a  notice  not  to  give  up  any  iron  in  my  possession,  but 
to  such  persooL  «a  th«  eonunisswiiei^  Moder  Hotmhkmn* 
tntpkrvptcy  «iay  appoint,** 

The  qucaliflB  el  the  trial  viM»  wtwiUMr  there  hgd  be» 
anch  a  debtery  of  the  ban  to  Mi«isn«  Hotmblomtrh  tfr  lo 
d^iPrire  the  plaintiffa  of  the  right  odF  aU^ppaga  in  ttainaitii. 
The  learned  Judge  charged  the  Jury,  that  unless  thei»  it^^e 
•  complete  delivei7  of  the  iroo^  the  plaintiffs^  ri^t  of  stii|i- 
page  wag  not  gone,  and  could  not  he  defeikt^d  by  tftedKh 
iend^QtV  lien  as  e  carri^ ;  biit  told  them  that  tbey  ^m^  tp 
d^ide  \vfietber  the  delivery  h%d  be^n  coinplejb^*  The  VltfJ 
found  a  veiNiict  lor  the  {daintiB^  damages  9SI&1. 

M^rrifiU  now  xaoveii  fpr  a  rule  Xf^  qhew  cfuise  why  1^ 

vfirdkt  ^honld  not  bfi  ^%  aside  and  a  new  trial  grant^^ 
Admitting  that  th^  QtiastiQu  in  tbia  <:aaa  muat  dspeod  npw 
wbetb^  th«i|e  had  beeu  a  delivery  of  tbe  iron  to  the  H^m-" 
blamfir;i,  ynt  th^re  baa  been  such  a  delivery  pis  betwe^  the 
.fiarrier  nud  tb^m«  aa  tQ  deprive  tha  plamti^Qf  of  hia  ri^  pf 
•^PIN^  W>  transitu*  Ilere  ahnoat  all  th^  jron  was  in  fa^t 
delivered  on  the  wharf,  and  nothing  remained  to  bedc^ie  fo 
as  to  complete  the  delivery  of  that  part  of  the  cargo.  The 
delivery  of  a  part  rnuat^  in  point  of  law^  be  considered  as  the 
4flUv0ry  of  the  wbol^f  It  ia  not  ^spential  to  the  carrier's 
ri^  of  ]mn  for  freight,  that  there  shall  bfe  a  complete  and 
final  delivery  of  the  goo^a  J9truste4  to  bia  care  for  coftve^- 
ancet  Weighing  thp  irouy  ip.th^  caaay  waa  not  requi^nte  9n 
order  to  copupleta  the  daliv^ry;  for  by  an  affidavit  now  prp* 
dujc^«  it  appwra  that  it  nevnr  w%s  the  pra^^ioe  tp  w^igh 
tbe  irion  on  dfjivery  jat  the  tvharf>  ao  aa  tp  giva  l^e 
jdafeodnnt  ja  right  to  bis  jfreight.    Unleia  thin^ca  it  b^ 
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down  as  a  general  rule,  that  so-  long  as  there'  remains  a 
single  bar  of  iron  on   boards  it  is  not  a  delivery  in  law ;  it 
«.  is  clear  that  the  plaintiffs'  right  of  stoppbg  in  transitu  is 

Eadbi.       gone,  under  the  circumstances  of  this  case. 

Abbott,  C.  J. — I  am  clearly  of  opipion,  that  in  this 
case  there  was  no  delivery  of  the  iron  so  as  to  deprive  the 
plaintiffs  of  their  right  to  stop  in  transitu.  What  is  the 
defendant's  own  interpretation .  of  the  transaction  ?  In  his 
own  letter,  which  was  given  in  evidence,  he  does  not  say 
diat  he  has  delivered  tlie  iron,  but  says,  **  I  consider  I  have 
a  lien  upon  the  iron  delivered  into  niy  boats/'  not  only  for 
the  carriage  thereof,  *'  but  for  a  general  freight  account 
due  from  Messrs.  Homblowers  to  myself."  That  is  his  own 
interpretation  of  what  has  taken  place.  He  does  not  affect 
to  say  that  he  has  in  fact  delivered  the  iron.  I  am  not 
aware  of  any  case  which  lays  it  down  that  a  partial  delivery, 
or  a  beginnii^  to  deliver,  is  sufficient  to  give  the  carrier  a 
complete  right  of  lien,  and  thereby  put  an  end  to  the 
vendor's  right  of  stoppage  in  transitu.  According  to  the 
evidence  in  this  case,  I  am  quite  satisfied  that  there  was  no 
actual  delivery.  I  think  the  defendant  has  by  his  own  letter 
confessed  that  there  was  no  actual  delivery,  and  therefore, 

•  •      •  •  ■      • 

dpon  the  general  principle,  that  a  carrier  has  no  right  of  lien 
until  the  delivery  is  complete,  I  am  of  opinion  that  this 
verdict  ought  not  to  be  disturbed. 

Bayley,  J. — No  man  can  doubt  as  to  the  honesty  of 
this  transaction  ;  and  I  think  there  is  no  doubt  upon  the  law 
of  it.  As  to  the  honesty,  the  case  stands  thus: — ^The 
plaintiffs  agreed  to  barter  certain  goods  to  Messrs.  Horn- 
blowen;  it  is  quite  clear  that  they  will  never  be  able  to  pay 
the  plaintiffs  for  those  goods,  and  the  proposition  insisted 
upon  is,  that  the  defendant,  who  is  the  carrier,  shall  retain 
these  goods  in  his  hands,  leaving  the  plaintiffs  to  content 
themselves  with  such  dividends  as  they  can  get  from  the 
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estate  of  the  Hornblowers.    So  much  for  die  hooesty  of 
the   transaction ;  but  what  says  the  law  upon  the  subject  i 
Now,  according   to  law,  the  property  in  these  goods  would       ^  v. 
not  vest  in  the  Hornblowers  until  they  were  actually  deli- 
vered.   In  order  to  make  out  that  it  is  their  property,  it 
must  be  clearly  established  that  it  had  passed  from  the  mid- 
dle man,  the  carrier,  into  their  possession.    It  is  insisted, 
that  as  there  had  been  a  complete  delivery  of  part  of  the 
cargo  on  the  wharf,  we  are  bound  to  hold  that  that  was  a 
delivery  of  the  whole,  so  as  to  confer  upon  the  defendant 
a  right  of  lien.     I  am,  however,  of  opinion  that  a  partial 
delivery  is  not  sufficient,  and  that  there  must  be  an  actual 
delivery  to  and  possession  by  the  consignee,  of  Uie  whole. 
The  mere  corporal  touch  by  the  consignee  cannot  be  con- 
sidered such  a  delivery  as  will  defeat  the  right  of  stoppage 
in  transitu.    The  defendant  is  to  make  out  that  there  was 
a  complete  delivery,  and  that  raises  the  question  whether,  in 
this  case,  there  was  such  a  delivery.     It  appears  that  the 
iron  is  transmitted  in  two  different  parcels  by  two  different 
barges;  part  of  the  iron  is  taken  out  of  the  barges  and 
placed  on  Hornblowers*  wharf,  but  for  the  reasons  suggested, 
it  is  put  on  board  again  and  carried  away,  and  converted  by 
the  defendant   to  his  own  use.     It  is  clear,  therefore,  that 
there  was  not  a  complete  delivery.     Had  Hornblowers  a 
right,   as  agamst  the  defendant,  to  say  that  this  part  of  the 
cargo  was  delivered  f    1  think  they  had  not,  and  for  this  rea- 
son : — The  carrier  is  entitled  to  freight  in  respect  of  the 
whole  .cargo,  and  the  freight  is  not  ^rned  until  the  whole 
cargo  is  delivered  into  the  possession  of  the  consignee.  The 
freight  is  not  divisible,  but  is  to  be  paid  in  respect  of  the 
whole  cargo ;  and  therefore,  upless  the  whole  be  delivered, 
he  acquires  no  right  of  liien.     The  defendant's  owp  letter, 
imports  that  there  had  not  been  an  actual  delivery.    The 
portion  of  iron  placed  upon  the  wharf  cap  only  bie  consi- 
dered as  placed  there  in  order  th^t  the  remainder  might 
thereafter  be  delivered,  when  the  freight  for  the  whole  is  t9 
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182d.  IbiK  pM.  The  puj^eiit  of  freight  tmd  the  delivery  of  Ae 
^vholetteDd  he  tdnettrr^t  aeti;  taking  pkce  tit  otie  voxd  the 
tatte  tkane.    Utitfl  there  is  n  tender  ofN^e  freight  for  die 

Eadbb.  ffhole^  the  whole  tkttBiii  b^  MAdidered  as  delivei^ ;  for  as 
Ibi^  as  mfif  p&rt  of  the  nKtgo  rem^aifis  out  of  the  possession 
fff  the  oottlngii(S0>  tii^  IVetght  h  not  payable.  Acconfing  to 
law  ^  delivery  bf  t  palt  is  ttot  a  delivery  of  the  whole. 
In  diis  eiise  &1S  t|tiestioti  Wis,  whether  there  had  been  in 
feo|  H  4«ltvery  of  the  whole ;  the  Jtiry  decided  that  there 
WM  Hot,  Md  I  think  they  haVe  cooH:  to  the  right  cobclunon. 

llt^LMtlV,  J.-^I  fliitik  th6  pohit  -tf  law  is  against  the 
ddRendaht.  Laitditog  a  portion  of  the  goods  on  the  wharf 
IS  6ot  )iucti  a  deHvery  as  win  give  the  tarrier  a  f^t  of  Ken. 
There  tttuM  'bie  li  C^omplete  deRvety  hi  Older  to  give  hitn 
stodi  a  t4ght.  As  sdoa  as  be  defivers  his  whole  targo,  he 
Amy  demafsd  his  fue^t ;  and  if  his  frdght  be  not  paid, 
be  4nay  tate  ^ki  goods  aWay,  and  insist  upon  his  lien.  In  this 
estse  the  tMsignee  hitd  not  in  ih<:t  the  actual  possession. 
Which  tbnit  he  still  etasider^  as  in  the  carrier,  though  a 
part  of  the  ifon  witt  placed  upon  Aie  wh^tf .  I  know  of  no 
^Dciple^  lafw  wbteh  will  authorize  a  cio-iter  to  insbt  upon 
hn  right  of  licsi  Ah- his  freight  until  he  has  actually  delivered 
she  whole  cargo.  Uiitil  the  delivery  )k  complete,  the  right 
fvf  lien  does  not  arise,  Theite  being  no  actual  delivery  of 
the  whole  cal^  in  this  case,  I  sm  of  opinion  in  point  of 
hw,  liiat,  as  between  the  caitier  sfnd  consignee  of  the  goods, 
ffae  ptaiotiffs,  Who  are  diMs  oonugliors,  had  a  right  to  stop 
theni  ki  tmsitii. 


B%8T,  J.*^  am  of  opiidon  tfant  this  y^t  of  ^sloppage  in 
ffainsita  wns  tiot  goM  from  the  plaint^s.  If  tirere  b  a 
pdrfect  deihHpel^,  'tbt  r^t  is  ^one;  biut  I  think  in  this  case 
there  Mtn  not  *a  ^ceimplete  deEvtry,  even  of  any  patl  of  the 
esirgo.  The  def^bdant  had  not  earned  his  frei^  tintil 
tbiett  was  k  CMiplete  dtfiyery.    |t  tb  the  tegtd  consequence. 


/ 
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nvliere.  ^ere  is  an  entiie  frdgirt  to  be  paid  for  the  whole 
^argo,  tha^t  the  whole  cargo  must  be.  delivered  before  the 
freight  ifi  pajAble.  So  long  therefore  as  any  portion  of  the 
cargo  remains  on  board,  the  carriei^s.  tight  of  Iten  is 
incomplete.  Freight  for  any  part  does  not  become  due 
iiotil  the  whole  is  kuMled  oa  the  wharf;  but  as  aoon  as  the 
.whole  is  laaded^  the  carrier  has  a  right  to  smy,  *'  now  pay 
me  the  freight."  If  the  consignee  refuses  to  pay  freight, 
then  he  has  a  right  to  carry  the  whole  away.  I  think  this 
case  falls  within  the  rule  laid  down  in  EUU  y.  Hunt  {a), 
there  beiog  no  actual  delivery.  How  can  it  be  said  that 
there  was  an  actual  delivery  in  this  case,  merely  because 
the  defendant  placed  a  part  of  the  cargo  on  die  wharf?  He 
bad  not  relinquished  the  right  of  control  over  the  property 
in  his  character  of  carrier,  because  the  moment  he  discovers 
that  the  consignee  is  in  pecuniary  difficulties,  he  removes 
the  gopds  again  on  board,  clearly  shewing  that  he  had  not 
parted  with  the  possession.  There  being  therefore  no  actual 
delivery  to  the  consignee,  the  goods  must  still  be  considered 
as.  in  transitu,  and  consequently  the  consignor  had  a  right 
to  stop  them,  the  defendant's  lien  being  incomplete. 

Rule  refused. 

(a)  3  T.  R.  464. 
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MiLNB  V.  Graham. 

jtlLSSUMPSIT  by  the  indorsee  against  the  maker  of  a 
promissory  note  for  450/.  At  the  trial  before  Abbait^  C.J. 
at  the  London  adjourned  Sittings  after  last  Term,  it  appear- 
ing that  the  note  was  made  at  Dundee^  in  Scotland,  and  that 
the  plaintiff  had  declared  in  the  usual  form  as  upon  pn 
EnglUh  not(^,  it  was  objected  for  the  defendant  that  the 
action  could  not  be  maintained,  because  the  statute  3  & 
4  Afm.  c.  9,  which  gives  the  like  remedy  upon  promissory 


Jan,  27. 


A  promisHory 
Dote  made  in 
Scotland,  is 
within  the  stat. 
36c4Anm»c.9, 
and  may  be 
sned  upon  in 
EngUmd. 
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XdSd."        notes  as  upon  bills  of  exchaoge,  does  not  extend  to  note^ 
^^^>^^^      made  in  Scotland.    The  learned  Judfe,  however,  being  of 
«.  opinion  that  the  objection  was  not  well  founded,  the  plain- 

tiff had  a  verdict ;  and 

ChUty  now  moved  for  a  rule  to  shew  cause  why  Ae  ver- 
dict'should  not  be  set  aside  and  a  nonsuit  entered,  and  re- 
newed the  objection.  As  the  indorsee  of  a  promissory  note 
the  plaintiff  had  no  remedy,  unless  the  statute  of  Anne  gave 
it.  Now  the  remedy  given  in  the  statute  is  a  right  of  action, 
''  in  like  manner  as  in  cases  of  inland  bills  of  exchange/' 
the  plain  inference  from  which  seems  to*  be,  that  the  provi- 
sions of  the  act  wek'e  meant  to  be  confined  to  notes  made  in 
England  exclusively.  If  that  be  so,  the  limitation  intended 
to  be  put  by  the  legislature  cannot  be  overstepped,  and  as 
there  is  no  express  decision  upon  this  point,  the  Court  will, 
at  least,  afford  an  opportunity  for  the  full  consideration  and 
final  acQudication  of  a  question  of  such  general  importance. 
In  the  work  of  a  learned  writer  this  point  is  stated  to  be 
one  which  had  never  yet  been  determined  (a). 

Per  Curiam, — ^The  limitation  assumed  in  argument  does 
not  appear  upon  the  face  of  the  statute,  nor  is  tliere  any 
case  which  has  decided  that  such  a  construction  would  be 
right.  This  is  a  remedial  law  made  for  the  encouragement  of 
trade,^  and  is  therefore  to  be  construed  liberally.  The  prac- 
tice of  suing  upon  foreign  as  well  as  inland  notes,  has  pre- 
vailed long  and  to  a  great  extent,  and  we  ought  not  to  un- 
settle that  practice,  unless  express  authorities  are  produced 
.for  our  guidance  in  so  doing.  The  words  of  the  statute 
do  not  exclude  notes  made  in  Scoiland,  and  the  reason  and 
probabilfties  of  the  case  clearly  include  them  in  its  beneficial 
operation.- 

Rule  refused  (6). 

(a)  Selw.  N.  P.  4th  edit.  363.         .  and  PoUard  y.  Herrks,  3  Bos.  6i 
(^)  Vide  Forbes,  on  Billi »  174.      Pui.  33^. 
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xIlSSUMPSIT  to.  recover  the  prke  of  two  chests  of  Jkc  The  traveller 
dye,  and  one  cask  of  cream  of  tartar,  sold  and  delivere4  hoiue *in7^ 

by  the'plaintiffs  to  the  defendant.     As  to'the  cream  of  tartar,  *»»  received 
'^         *^  an  order  from 

the  defendant  pleaded  a  tendjer ;  and  to  the  demand  for  thf  a  conntry  ma* 

,       J  .  !•  i_  ^1  •  •  •     J    nnfacturer  for 

lac  dye,  non  assumpsit,,  upon  which  there  was  issue  jomed.  acask  of  cream 

At  the  trial  before  AbbQU,  C.  J.  at  the  London  adjoumejjl  SL^^fcJto 

Sittings  after  last  Term,  it  appeared  in  evidence,  th^t  the  purchase  two 

,     ,  chests  of  lac 

traveller  of   the  plaintiffs,  who  were  merchants  and  dxy  dye  at  a  given 

Her  IK 
facturer,  at  Kidderminster,  for  orders,  when  a  conversation  ^*''5P?!^,.  ^ 


salters  in  London,  called  on  the  defendant,  a  carpet  manu-  {reveller 


lie 
im- 


send  both  arti- 


ensued  respecting  the  price  of  lac  dye,  and  being  told  that  cles,but8tipa 
the  price  was  about  7<-  or.  7s.  3^.  per  lb.,  the  defendanjt  part  'of  his 
made  an  offer  to  take  two  chests  at  &.  9^.  per  lb.,  at.  ^ix  §Iiy  gfjJid'bSj 
months  credit,  and  at  the  same  time  cave  an  order  for  the  at  liberty  to 

'  ^  '    refuse  to  fulfil 

purchase  of  one  cask  of  cream  of  tartar,  at  5/.  percwt^  the  contract  as 

also  at  six  months  credit,  which  was  to  be  forwarded  to  the  on  the  ^t^rms ' 
defendant  with  the  lac  dye.     The  order  was  entered  in  the  proposed,  bv 

/  writing  to  tiie 

traveller's  order   book  in  the  presence  of  the   defendant,  vendee  to  that 

The  traveller,  however,  at  the  time,  stipulated,  on.  the  part  tnmof  post,or 
of  his  employers,  that  they  were  to  be  at  liberty  to  refuse  |owin«*Noan. 
io  fulfil  the  contract  on  the  terms  proposed,  by  writing  to  swer  was  sent 
the  defendant  to  that  effect  by  the  return  of  post,  or  the  shortly  after- 
post  following ;  but  that  if  they  accepted  the  offer  made,  a^^g^J^  de- 
they  were   to  forward  the  chests  of  lac  dye,  together  with  W^cre***   The 

^  ■  ,  ^  r       o  vendee  ac- 

the  cream   of  tartar,  in  due  course.    The  order  was  given  cepted  the 

on  the  21st  March,  1821 ;  on  the  day  following  the  tra-  tar,  hot  re- 

veller  wrote  to  the  plaintiffs  requesting  them  to  forward  the  "ac"dye1  HeW 

lac  dye  and  the  cream  of  tartar  to  the  defendant  immedi-  ^^^^  ^^^"  ^^ 

.  not  an  accept- 

ately,  without  informing  them  that  he  had  reserved  to  them  ance  to  take 
the  liberty  of  refusing  to  execute  the  order,  by  writing  to  jJe  ^s^tute*  of 

Frauds,  and 
render  the  vendee  liable  for  the  la,c  dye,  the  contract  not  bting  entire. 
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Mfifr*  ^e  defendant  to  that  effect  by  return  of  post,  or  the  post 
^•^v^^  following.  The  plaintiffs  accordingly  proceeded  to  execute 
Price  ^j^^  order  for  the  lac  dye  and  the  cream  of  tartar  on  the 
hMM*  terms  mentioned  by  their  traveUer;  and  on  the  2gtb  March 
they  forwarded  the  goods  by  a  canal  boat  to  the  defendapt. 
Oa  the  dd  Jpril  thcx  plaintiffs  wrote  to  the  defendant,  in- 
closing an  invoice  of  Ae  goods,  inferfiiing  kim  that  tkey.faad 
been  forwarded  according  to  his  wishes.  By  return  of  post 
the  defendant  sent  back  the  letter  and  the  invoice,  informing 
die  plaintiffs  that  he  could  not  take  die  goods  invoiced, 
inasmuch  as  their  traveller  was  to  make  them  the  offer,  and 
that  he  was  to  be  informed  whedier  or  not  diey  accepted  it 
in  course  of  post ;  and  as  they  had  failed  in  doing  so,  he 
bad  ordered  the  lac  dye  he  wanted  from  another  bouse. 
With  respect  to  the  cream  of  tartar,  he  eonsenled  to  take 
ttiat,  and  finally  refused  to  accept  the  lac  dye.  It  was  con- 
tended at  the  trial  diat  the  plaintiffs  could  not  recover  for 
the  lac  dye,  being  barred  by  the  statute  of  Frauds.  In 
answer  it  was  urged,  that  the  statute  of  Frauds  did  not 
-operate,  because  the  order  for  the  goods,  including  both  tlie 
lac  dye  and  the  cream  of  tartar,  being  entire,  the  acceptance 
of  the  cream  of  tartar  was  sufficient  to  take  the  case  out  of 
that  statute.  The  learned  Judge,  however,  was  of  opinion, 
that  as  there  was  no  absolute  order  for  the  goods,  but  an 
order  depending  upon  something  to  be  done  by  the  plain- 
tiffs, the  case  was  within  the  operation  of  the  statute,  and 
therefore  directed  a  nbnsuit. 

Copley,  S.  6.,  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside  and  a  verdict  entered  for 
the  plaintiffs.  He  contended  that  the  order  for  the  goods 
must  be  considered  entire  and  absolute,  and  consequently, 
as  part  of  the  goods  was  accepted,  the  case  was  within 
the  exceptive  part  of  the  17th  section  of  the  statute  of 
Frauds.  He  admitted  that  the  order  was  not  absolute  in 
the  first  instance,  but  upon  a  condition  merely  as   to  the 
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^88  ef  the  pl$iytiffi  to  exeeutfi  -it.  If  the  plaie*  10M. 
tiffs  Mid  not  dignify  their  aasent  within  the  time  ^tipu-* 
kted^  it  wes  to  be  taken  that  they  did  astent,  and  that  the 
order  waa  to  be  executed.  The  option  given  in  this  caie 
sot  having  be^  exercised^  the  order  was  dien  to  be  cpnai- 
dered  a^  abscdote.  Thte  oonaeBt  of  the  defendant  to  the 
contract  was  evidekiced  by  his  giving  the  order^  and  us  the 
plaintiffs  had  ratified  the  contract  by  sending  the  goods  wi^iin 
a  reasonable  time,  the  defendant  was  bound  to  pay  for  theoou 
At  all  events  the  defendant  nMsst  be  considered  as  having 
ratified  the  contract,  becaose  when  the  goods  were  smt  to 
bun,  Ue  accepted  a  part,  and  rejected  the  rest.  As  the 
contract  was  originally  entire,  and  as  he  had  subsequently 
ratified  it  by  acceptance  of  a  part  of  die  goods,  he  was  not  at 
}ibierty  to  renounce  the  rest  withont  the  plaintifi'  coosenc 

Abbott,  C.  J.^— Where  the  acceptance  of  a  part  of 
goods,  whidh  are  sold,  is  relied  upon^  to  take  the  case  out 
of  the  statute  of  Frauds,  it  must  be  an  acceptance  of  a  part 
of  goods,  bought  under  one  entire  contract.  It  struck 
me  at  the  trial,  and  I  am  of  the  same  opinion  now, 
that  this  could  not  be  considered  as  one  entire  contract  for 
the  two  commodities,  inasmuch  as  the  plaintiffs  were  lo  be 
at  liberty  to  refuse  to  deliver  the  lac  dye.  According  to 
the  evidence,  a  positive  order  is  given  for  the  cream  of 
tartar,  and  then  an  offer  is  made  to  purehase  the  lac  dye  at 
so  much  per  pound,  being  less  than  the  current  price  of  the 
article,  as  stated  by  die  traveller.  A  stipulation  is  then 
toade  by  die  traveller,  diat  his  employers  should  ^at  at  libeity 
to  accept  or  refuse  that  offer,  but  with  a  promise  that  their 
assent  or  refusal  should  be  signified  to  the  defendant  widlin 
a  post  or  two.  Therefore,  vvbrther  the  order  was  to  be 
considered  as  absolute  or  not,  was  to  depend  upon  the  plain- 
tiff's  answer  one  way  or  the  other  within  a  post  or  two. 
No  answer  was  in  fact  sent  upon  the  subject  until  the  goods 
^ere  seut,  and  I  think  the  defendant  was  at  liberty  to  reject 
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18231       the  lac  dye.    I  took  the  opimon  of   the  Jury  upon  the 

^•^^^"^^      evidence  as  to  the  question  whether  thefe  had  been  a  stipula- 

«.  tion  that  the  plaintifFs  should  be  at  liberty  to  refuse  to  de- 

*         liver  the  kc  dye^  in  order  that  the  parties  might  not  come 

down  to  a  second  trial,  and  the  Jury  having  found  that  fact 

in  the  affirmative,  I  nonsuited  the  plaintiffs,  being  of  opinion 

that  this  was  not  an  entire  contract,  and  that  the  acceptance 

of  the  tartar  could  not  be  considered  as  a  ratification,  so  as 

to  make  the  defendant  liable  for  the  lac  dye.     I  however 

gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  if  the 

Court  should  think  I  had  given  an  erroneous  opinion. 

HoLROYDi  J.  (a) — It  appears  to  me,  that  in  this  case 
there  were  two  contracts,  one  for  the  cream  of  tartar, 
which  was  entire  and  absolute,  and  the  other  for  the  Jac  dje, 
which  was  conditional  and  uncertain,  depending  upon  the^ 
answer  of  the  plaintiffs  within  a  given  time.  As  no  answer 
was  sent  within  the  period  stipulated,  the  contract  as  to 
the  lac  dye  was  at  an  end.  I  am  of  opinion,  therefore^ 
that  the  plaintiffs  were  not  entitled  to  recover. 

Best,  J. — ^The  lac  dye  was  the  subject  of  a  distinct  con* 
tract,  which  was  to  become  absolute  or  not,  according  to 
the  assent  or  refusal  of  the  plaintiffs,  to  be  signified  within 
a  time  stipulated.  No  answer  one  way  or  the  other  was  in 
fact  sent;  and  therefore  the  defendant  was  at  liberty  to  re* 
pudiate  the  lac  dye  under  the  circunistances  stated.  Tlie 
acceptance,  within  the  meanii^  of  the  statute  of  Frauds, 
must.be  an  acceptance  of  a  part  of  the  subject-matter  of  an 
entire  contract.  The  acceptance  here  was  of  a  distinct 
article,  positively  ordered;  but  that  cannot  be  considered 
as  the  acceptance  of  another  article^  the  order  respecting 
which  was  only  conditional. 

Rule  refused. 

(a)  Bayley^  J.  was  absent. 
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The  King  t^.  The  Justices  of  Warwickshire  and       jn^Hdtm 
The  Guardians  of  the  Poor  of  Birmingham*  Jm.n. 

ji^  Trinity  Term  a  rule  nisi  was  granted^  calling  upon  bj  statute  23 
the  Justices  of  Watr^ckshire,  to  shew  cause  why  a  writ  of  ^M^'e'SSd*" 
certiorari  should  not  issue,  to  remove  into  this  Court  a  cer-  of  the  poor  of 
tein  order  made  at  the  last  'Easier  Sessions^  dismissing  the  the  guardiaiw 
appeal  of  William  Phipson,  against  the  payment  of  the  som  thereby^ai^" 

of  396/.  135.  4d.  hy  the  guardians  and  overseers  of  JBti^  pointed  are 

.  directed  to  ad. 

mingham,  to  the  constables  of  the  said  parish,  for  the  pur-  jiut  their  ac- 

pose  of  quashing  the  same;  and  also  calling  upon  the  said  terly  menSIgt 

guardians  and  overseers  to  shew  cause,  why  a  writ  of  man-  koJ**?''  ^T" 

damns  should  not  issue,  commandinir  them  to  pass  their  appeal  is  givea 

..       .  ,^^         s    ^  >.  ,  to  the  Sessions 

accounts  for  the  years  1821  and  182%,  pursuant  to  the  statute  in  respect  of 

'60  Geo.  3.  c,  49.    On  shewing  cause  against  this  rule,  the  doneT^"vUtue 
case  was  this : — By  the  act  of  23  Geo.  3.  c.  44.  for  regula-  thereof;  but 

....  .         thesUtnteis 

•ting  the  affairs  of  the  poor  in  BifvUngham,  the  guardians  sUentastoany 
and  overseers  therejby  appointed  are  directed  to  adjust  their  the  overseers 
accounts  at  quarterly  meetings  of  their  own  body.     The  JJ|fo,52"t*"* 
aiatute  gives  an  appeal  to  the   sessions  in  rtepect  of  all  magistrates, 
matters  done  by  virtue  of  that  act,  but  is  silent  as  to  any  50^0.  s. 
submission  of    the    overseers  and  guardians  accounts  to  hot^Ver^^th't 

magistrates.     At  a  meeting  of  the  rated  inhabitants,  for  mandamus 
«  ....         1  4.1  11^      would  lie  from 

'the  purpose  of  passmg  the  accounts  of  the  constables  for  this  Court  to 

the  years  ,1821  and  1822,  the  accounts  were  disallowed,  on  ^^  ^^en^n 

the   ground   that   amongst  them  was  included   a   sum  of  *°  P*"  ^^^f 
°  ^  °  accounts  in  the 

296/.  135.  4d.  being  the  amount  of  a  bill  of  costs  and  manner  re- 
charges, for  prosecudng  a  person  named  Geo/^e  Edmonds^  statute, 
foi:  publishing  a  libel  of  and  concerning  the  conduct  of  two 
county  Justices,  in  committing  to  prison  a  person  named 
WUHam  Pla^am,  on  the  ground  that  he  was  a  pauper  who 
.  had  been  passed  to  his  parish,  aiid  had  returned  without  a 
-certificate  ^  but  at  a  subsequent  meeting,  the  same  bill  was 
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agim  presented,  togedier  with  one  for  additional  costs  re- 
specting the  same  prosecution^  amounting  to  100/.,  both  of 
We  Knco     ^j^j^  y^^^  allowed  by  a    small  majority  of  the  persons 
Ite  JvsTicts  |M«tea^  ^pom  which  aUdwaac e  the  total  amount  w4s  paad 

by  the  guavdiwB  and  orers^era^  apd  jformod  part  of  their 
accounts.  Thereupon  William  Phipson,  one  of  the  rated 
|ybbiliBl%  appealed  at  the  last  Easier  Sessions  against  the 
idhinMnoOf  tnd  the  i^>ptol,  after  bdng  heard,  was  diambsed. 
Hia  appeUant  then  applied  for  e  caae  for  the  opinioQ  of 
lUi  Courtp  whidb  was  fefiiatdt  except  on  tfie  terms  of  paj^ 
a^p  tb^  costs  to  which  the  reapondents  had  been  put  by  the 
i^ppeaL  It  was  now  objected  to  the  two-fold  applicatiw 
for  a  certtorart  and  a  mandaoius,  first,  that  the  local  act 
SS  Geo.  3.  c  44.  relating  to  the  poor  of  the  parish  of 
Mirminghamf  had  in  express  terms  takea  away  the  writ  of 
certiorari ;  and  second,  that  as  the  guardians  and  overseers 
had  already  passed  their  accounts  before  two  Justices  (of 
which  Act  the  appeliaat  was  ignorant  until  after  the  appeal 
•had  been  tried),  the  mandamus  woidd  not  lie,  and  that  under 
such  circumstances  the  Court  had  no  authori^  to  issue  that 
writ. 

The  Court,  after  hearing  Scarietl,  Adamgj  and  HiU^  for 
the  Crown,  and  Reader  and  HoJbech,  for  the  defendants, 
declined  for  the  present  giving  any  opinion  as  to  the  ques- 
tion whether  the  certiorari  was  or  was  not  taken  away,  but 
as  to  that  part  of  the  rule  which  prayed  for  a  mandamus  to 
the  guardians  and  overseers  to  pass  their  accounts^ 

Abbott,  C.  J.  said — The  question  now  is,  whether  die 
Court  has  authority  to  grant  a  mandamus  to  the  gaardiaDB 
and  overseers  to  pass  their  accounts.  It  is  said  that  they 
have  already  passed  their  accounts,  and  that  it  is  therefore 
unnecessary  for  this  Court  to  interpose.  If  the  feet  be  so 
then  they  may  return'  that  focik  to  the  writ  of  mandamus. 
The  granting  the  writ  therefore,  will  only  put  t}ie  question 
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timt  Ihe  loctl  siatule  doea  not  take  hwbj  die  jimecUction  -^    .pk^  ^ 
thii  Coiifft/iQ  grentii^  a  maMboius.    The  local  statute  cetw  «w 

tainlj  gives  the  Tight  off  appeal  tp  the  Seesiona^  aud  ^hat<^  ^wlaMcal 
ever  may  be  theooaecmctioa  lo  be  put  upoa  that  stafiile  as.  t0  •mmub^ 
the  writ  of  certiotari,  it  cbarly  doea  ^not  take  awa;  fromua 
the  power  of  eidering  the  guardiaas  and  overseers  to  do 
what  is  fit  and  proper  to  be  done,  prior  to  the  exeroise  ol 
the  right  of  appeal.  .  The  question  upon  Ae  present  vieu^ 
of  the  case  is,  whether  the  aeconUts  hafU  beenpttMed;  i 
aaeaa  passed,  so  at  to  disect  die  attention  ef  those  ti^ho  ave 
to  pass  them;  to  ihb  particular  itefli«  which  -is  the  subjeGl 
of  objection.  I  do  not  say  that  in  Ae  investigatioB  4i 
voluminous  accounts,  such  as  theae^  ihe  attention  of  the 
Justices  is  to  be'  directed  to  the  expenditure  of  every 
shilling  which  may  happen  to  have  been  :paid  by  the  guar- 
dians in  the  ordinary  discharge  of  the  duties  of  their  office, 
such  as  trifling  sums  paid  to  paupers,  or  minute  expencea 
of  that  description.  The  strong  iact  here  alleged  is,  that  a 
very  large  sum  of  money  had  been  paid  for  a  particular 
purpose,  the  legality  of  which  payment  might  be  doubted. 
It  is  now  supposed  to  have  been  paid  under  the  sanction 
of  the  authority  of  the  magistrates,  before  whom  it  was  the 
duty  of  the  guardians  and  overseers  to  pass  their  accounts^ 
but  against  the  opinion  of  many  persons  who  thought  thai 
such  a  disburseiBeftt  ought  not  to  have  been  made.  It  is 
alleged  that  the  overseers  and  guardians  were  apprized  of 
such  objections  before  they  proceed^  to  pass  their  ac* 
counts.  Under  such  circumstances,  it  was  their  duty  hi 
seeking  to  have  the  allowance  of  such  an  item,  to  have 
directed  the  attention  of  the  magistrates  to  that  item,  so 
that  the  magistrates  might  exercise  their  judgment  upon  the 
sultiect,  and  allow,  or  disallow  it,  according  as  thfty^wei^ 
satisfied  or  dissatisfied  with  it.  What  is  the  allegation  in 
this  case  i  .  The  party  who  makes  the  affidavit  states'^ 
that  he  was  present  when  the  aceounts  were  submitted  t6 
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die  Jiistioesy  but  that  the  attention  of  the  Justices  was  ndt 
call^  to^  nor  did  tliey  proceed  to  examine  the  whole  of  the 
KiHo     ||g|Q3^   ]^y^  merely  looked  at  die  sununaiy,  in  which  w^s 
The  Jumcii  a  lumping  sum  of  2000/.  paid  to; the  constables  for  their- 
MiiBs«       expences.    There  is  no  affidavit  on.  the  other  hand  to  she^ 
that  the  Justices  ever  inquired  into^  or  had  their  attention 
directed  to  the  component  parts  of.  that  sum.   *1  am  there- 
fore clearly  of  opinion^  that  we  ought  to  make  absolute 
that  part  of  the  rule  which  prays  for  .a  mandamus  to  the 
pverseers  and  guardians  to  pass  their  accounts,  and  it  will 
bC:  competent  for  them  to  make  a  return  thereto.    As  to  the 
remainder  of  the  rule  that  may  be  discharged  or  enlarged, 
at  the  discretion  of  the  counsel  .for  the  Crown,  until  we 
see  what  becomes  of  the  mandamus. 


m         ^ 


.    Bay  LEY,  HoLROTD  and  Best,  J.'s«  concurred. 

.    Rule  absolute  for  a  mandamus,  and  the 
J.  remainder  of  the  rule  enlarged. 
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An  admitted 
attorney    of 
this  Court  may 
recover  for  liis 
fees  and  dis- 
bnrsements  in 
suing  Out  a 
commission  of 
bankrupt, 
though  he  be 
not  a  solicitor 
in  Chmcery, 


WlIrKIKSON   r.   DiGGLES. 

JL  HIS  vras  an  action  of  assumpsit  for  an  attorney's  bill. 
At  'the  trial  before  Abbott,  C.  J.  at  the  Middlesex  Sittings 
after  last  Term,  it  appeared  that  the  principal. subjects  of 
demand^  were  the  plaintiff's  fees  and  disbursements  in  suing 
out  a  coinmission  of  bankrupt,  at  the  instance  of  the  de- 
fendant, against  a  creditor  of  the  latter.  The  plaintiff  had 
ceased  to  practise  as  an  attorney  from  the  year  1814  to  1820, 
when  he  was  re-admitted,  and  took  out  his  certificate  under 
the  statute  37  Ge<y.  3.  c.  90..s^  31.,  and  the  present  cause 
of  action  had  arisen  since  his  re-;admission  ;  but  at  the  time 
^the  coounission  in  questiop  was  sued. out,  he  was  not  a 
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'  '      Micitor  of  Ike  Court  of  Chanctrjf,    The  question  tst  tlfe        188^. 


was,  whether  the  pkiutiff,  oot  being  a  solicitor  in 
dancenfi  could  recover  his  fees  and  disbursements  for  suing  W'*-^""®" 
out  8  temmission  of  bankrupt,  under  the  SOth  sectioo  of  Dicoj^tl. 
Ab  above  mentioued  statute.  On  the  part  of  the  defend^' 
.ant,  it  wiis  cobtended,  that  li  commission  of  bankrupt  muiit 
be  sued '  out'  by  a  soUcUar  only,  and  consequently  that  the 
•pUintiff  could  not  maintain  this  action  by  virtue  of  that 
section  of  the  sltatute;  and  the  case  of  Co//tns  ▼•  McAo/«- 
ioii  (a)  Mms  cited,  as  an  authority,  to  shew  that  business  of 
this  hatiire  would  be  considered  as  business  done  in  the 
Court  of  Chancary.  The  learned  Judge,  however,  was  of 
opinidn,  that  the  action  was  mafaitainable,  and  the  plaintiiF 
had  a  verdict,  with  liberty  to  the  defendant  to  move  to  entef 
a  nonsuit. 

C.  F.  WiUiams  now  moved  accordingly,  and  contendedi 
that  an  attorney  could  not  sue  out  a  commission  of 
bankrupt  unless  he  was  also  a  solicitor  in  CAa/iceiy.  He 
relied  upon  the  words  of  the  statute  37  Geo.  3.  c.  9Q* 
s.  SO.  which  subjects  any  person  practising  as  an  attorney^ 
solicitolr,  &c.  without  obtaining  his  certificate,  to  a  penalty 
of  50/.,  and  disqualifies  him  «'  from  maintaining  or  pro^ 
aecutii^  any  acdon,  or  auitj  in  any  Court  of  law,  or  equity, 
for  the  recovering  any  fee,  reward,  or  disbursement  on  ac^ 
count  of  prosecutii^,  carrying  on,  or  defending  any  action, 
suit,  or  proceeding,  or  having  prosecuted,  carried  on,  or  de^ 
fended  any  action,  suit,  or  proceeding,  or  any  matter  or  thing 
relating  thereto,  without  such  certificate."  The  question  theo 
was,  whether  suing  out  a  commission  was  business  done  in 
Chancery  \  for  if  it  was,  it  was  clear  that  an  attorney^- 
not  being  admitted  \tk  that  Court,  could  not  sue  for  the  feesc 
and  disbursements  in  question.  He  cited  the  case  of  Collins 
V.  Nkfiofsan  (6),  where  die  business  was  done  by  die  plain- 
tiff for  a  bankrupt,  in  applying  to  his  creditors  and  to  the 

(«)  t  T^nat.  Sf  1.  {h)  t  Tanot  tSl. 
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1888.  'liOfd  Chancellor^  in  order  to  get  his  certificate  signed;  aoi 
Mansfield^  C.  J.  in  delivering  the  judgment  of  the  Court, 
said,  ''  it  is  now  decided  that  all  proceedings  by  petition 
J>raeLis.  to  the  Chancellor,  are  proceedings  in  Chancery^  and  causes 
t>f  the  utmost  magnitude  and  importance  come  on  in  that 
shape.  An  application  roust  be  made  to  the  Chancellor, 
to  have  his  signature  to  the  certificate,  and  it  has*  long  been 
aettled,  that  where  a  bill  contains  one  item  which  is  a  pro» 
ceeding  in  a  Court,  all  the  residue  of  the  bill,  thou^  it  be 
even  a  bill  merely  for  conveyancing,  is  taxable."  If  then  suing 
out  a  commission  of  bankrupt  was  a  proceeding  in  CAon- 
€€ry^  it  followed  of  course,  that  the  plaintiflF  could  not  sue 
for  his  fees  and  disbursenfents  in  the  performance  of  suck 
business,  unless  he  was  a  solicitor. 

Abbott,  C.  J. — I  do  not  feel  myself  justified  in  saying 
that  an  attorney  of  this  Court  cannot  sue  out  a  commission 
of  bankrupt  unless  he  is  also  a  solicitor  of  the  Court  of 
Chancery.     I  do  not  say  that  there  may  not  be  exceptions ; 
til  I  say  is,  that  unless  my  mind  is  satisfied  to  the  contrary 
in  this-  particular  instance,  I  must  hold  this  action  maintain- 
able.    The  expressions  used  by  Sir  James  Mansfield,  in  the 
case  in  the  Common  Pleas,  are  certainly  very  strong,  but 
the  effect  of  that  decision  is  no  more  than  that  the  business 
done  by  the  plaintiff  was  taxable,  though  done  by  an  at- 
torney, and  it  does  not  necessarily  follow  that  the   party 
should  be  a  solicitor  duly  enrolled  in  the  Court  of  Chancery 
to  enable  him  to  do  such  business.    That  case  by  no  meana 
concludes  the  present  question.     I  believe  the  practice. haa 
been  for  attomies  of  this  Court  to  apply  to  a  solicitor  to  sue 
out  a  commission  of  bankrupt,  if  it  be  necessary  that  the 
name  of  the  solicitor  should  appear.     If  the  name  of  the 
attorney  Of  solicitor  is  not  to  appear  upon  the  proceedings, 
I  apprehend  the  party  need  not  be  a  solicitor.    If  a  bill  in 
•quity  is  filed,  the  name  of  the  solicitbr  appears,  but  in 
suing  out  a  commission  of  bankrupt,  I  believe,  it  doee  ^t» 
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(wlfami  llMt  Rame  is  required)  in  the  other  Courts.    If 
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tfewMiebf  the  aoHctlor  was  required  in  dus  iiMtince»  die  _  v. 
comibissioii  might  be  sued  out  by  the  plaintiflT  in  the  name 
of  a  solicitor,  without  violating  the  act  of  Parliament ;  but 
still  diere  would  be  nothing  to  prevent  his  suing  in  his  own 
mme  for  the  amount  of  his  bill.  If  no  name  was  requisite, 
Aen  it  is  clear  that  as  an  attorney  he  might  do  this  business* 
In  either  way  of  considering  this  case,  I  think  it  would  be 
too  much  to  say  that  the  plaintiflf  cannot  maintun  this 
action. 

Batley,  J.  concurred. 

HoLROYD,  J.  observed,  diat  proceedings  in  bankruptcy 
Were  on  the  common  law  side  of  the  Court  of  Chancery, 
and  therefore,  until  the  contrary  was  shewn,  there  was  no- 
diing  to  prevent  an  attorney  suing  out  a  commission  of 
bankrupt  without  being  a  solicitor,  and  suing  for  his  fees 
and  disbursements  in  respect  thereof. 

Best,  J.  concurred. 

Rule  refused  (a). 

(#)  Vide  t  G€§.t.  c.  ts.  s.  10. 


Beady  o.  Jones.  7Wm%, 

J€«.  ta. 

jtlLSSUMPSIT  for  the  use  and  occupation  of  furnished  Defendant 
lodgings.    At  the  trial,  before  Abbott,  C.  J.,  at  the  London  w>^w\f,^\n 
acyoumed  Sittings  after  last  Term,  the  defendant  relied  upon  J^fiJ^S*  ^/  * 

6/.  17«.  dtf.iind 
Mud  to  plaintiff  '*  there,  take  yoar  demand  ;*'  and  at  the  same  time  delivered  a  coun- 
ter claim  upon  plaintiff  of  \L  h».  and  plaintiff  said,  '*yoa  mast  go  to  my  attorney"  t— 
HekL  that  this  was  aot  MdBcleat  to  atipport  a  plea  of  teader  to  aa  acUoa  bromt  for 
the  St  Iff.  6d.  ^ 

u  t 
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1G23«  f^  plea  of  tender,  ^he  evidepce  in  support  qf  ,\y)4i<;b  waii,  tha^ 
lif  called  upon  the  plftintiff  at  his  residencei  suid  laid  seven 
aovereigns,  together  with  a  paper,  contauiing  a  counteij 
Ja]iB9.  ;  demand  upon  the  pkuotiff  to  the  amount  of  l/.  5s*,  upo^ 
the  table,  saying,  '^  There/  take  your  demand."  The  plain- 
tiff's demand  amounted  to  61.  17s.  Qd.  The  plaintiff  did^ 
not  take  up  either  the  money  or  the  paper^  but  simply  re-, 
plied,  ^'  You  must  go  to  my  attorney ;"  upon  which  the 
defendant  retired  with  the  money.  The  learned  Judge  was 
of  opinion,  that  this  was  not  a  good  l^al  tender,  and  thet 
plaintiff  had  a  verdict. 

C.  Philips  now  moved  for  a  rule  to  sbe\jir  cause  why  the 
verdict  should  not  be  set  aside,  and  contended,  that,  under 
all  the  circumstances  of  the  case,  tbisyra^  a  sufficient  tender. 
The  sjum  tei^dered  was,  in  a  very  tafiixfg  degree,  larger; 
than  the  debt,  but  no  objection  wajs  nfa.de- by  the  plaiiH 
tiff  on  that  head ;  and  it  has  bedp  held,  that  wfiere  ^ 
debtor  tenders  more  than  is  due,  and  aslfs  change,  th^  is  s| 
good  tender  if  the  creator  ^oes  119^  object  to  it  op  tfaa^ 
account  (a).  It  must  be  further  admitted  also,  that  the  de- 
fendant presented  with  the  money  a  bill  for  ja  tount^r, de- 
mand upon  the  plaintiff,  but  be  did  not  make  any  demand 
in  terms,  or  at  all  refer  to  the  contents  of  the  bill ;  and 
that  circumstance  therefore  had  no  bearing  upon  the  trans- 
action, and  could  not  influence  the  plaintiff's  mind  as  re- 
garded  his  rejection  of  the  mioney.  It  is  clear  that  in 
substance  and  fact  the  sum  due  was  tendered,  and  though 
presented  in  a  shape  somewhat  e2u:eedf)g  the  debt,  still  as 
^  no  objection  was  made  by  the  plaintiff,  and  no  qualification 

or  ileduction  claimed  by  the  defendant,  thid  w^  b  good 
tender. 

« 

Per  Curiam. — In  order  to  support  a  plea  of  tender,  there 
must  be  evidence  of  an  offer  of  the  specific  sum  due,  un- 

•(«)Peake*!«'N.P;c.88.  ., 
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qQaIi6ed  by  dby  eircum^tance  whatever.    Here  a  lai^er  sum        1823. 
than  that  cf uc   i^  ofTered,  and  is  accompaitied  by  a  cbtinter 
demand  in  Writing  by  the  defendant  upon  the  plaintifft    In 
both  these  respects  thb  is  an  idslufficient  tittder,  and  there*      Joii»s. 
fore  the  plaintiff  i»  ei^titled  to  retain  hid  verdict. 

Rule  refused  (a). 

•  ■ 

(a)  Vide  DougloM  v.  Patrick^  3  T.  R.  683.    4  £sp.  N.  P.  C.  68.  and 
Rivers  v.  Griffitlis,  ante,  vol.  i.  p.  215. 


IvESONy  Gent,  one,  8cc.  v,  Coningtoiy.  Tueidap, 

Jan.  28. 

xxSSUMPSIT  upon  ah  agreement  to  pay  costs.  Plea,  The  respecti?e 
the  general  issue.  At  the  trial  before  Abbott,  C.  J.,  at  the  horeT'Suse  * 
London  adjourned  sittings  after  last  Term,  it  appeared  in  ^hi^^  ^^ 
evidence,  that  the  plaintiff  and  the  defendant  were  Tespec-  drawn  at  the 
tively  the  attomies,  for  two  persons  named  Loft  and  Stabler jtht  foUovdng 
m  an  action  on  the  warranty  of  a  horse,  brought  by  Loft  Jl"we^hc  un- 
against  Stabler..  That  cause  was  set  down  for  trial  at  the^^rsigned,  at- 

\  T  A-  r  y  ^    r-  w         ,  '        ^      •  tormCS  foT  tho 

Jast  l<e/i^  Assizes  for  the    county  of  i^/feo/it,  but  it   beiiig  above  named 
agreed  to  withdraw  tlie  record,  the  present  plaintiff  and  the  8ie"^above" 
present  defendant    signed   the  following,  agreement,  upon  2*T^.  ^  j' 
which  the  present  action  was  brought'*:—  hereby  person^ 

ally  consent, 
nndertake,aud 

Lofty,  stabler.  ^At'^^ 

cause  9haU  be 
.  .  ,  1  withdrawn; 

**  We,  the  undersigned^  attomies  for  the  above-named  that  the  above 

plaintiff,  and  the  above-named  defendant,  do  hereby  per-  fendant  shall 

sonally  consent,  undertake,   and  agree,  that  the  record  in  ^^^  ^^\ 

this  cause  shall  be  withdrawn ;  that  the  above-named  de«  in  the  plead- 
ings in  this 
cause  named,  and  shall  pay  the'som  of  64i.  VTs,  to  the  above  named  plaintiff;  thai  the 
cqH9  t/  the  wit  on  the  part  of  the  d^endant  aheU  be  taxed  between  the  jNirf  tet,  on  the  prin^ 
ciple  between  plaintiff  and  drfendani;  tuadthtit  such  taxation  shall  be  made  and  perfected 
by,  ^c.** — Held,  that  the  plaintiff's  attorney,  in  the  original  action,  was  personally 
liable  upon  this  nndertaking  to  pay  to  the  defendants  attorney  the  costs,  when  taxed, 
pursuant  to  the  agreement. 
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1B23.  fendant  shall  take  back  again  the  horse  in  the  pleadings 

^^^"'^^^  in  this  cause  named,  and  shall  pay  the  sqm  of  64/.  17«- 

«.  to  tbc  above-named  plaintiff;  that  the  costs  of  the  suit, 

ComwGTOK.  ^^  ^^^  p^^^  ^j  ^^  defendant,  shall  be  taxed  between  the 

parties^  on  the  principle  between  plaintiff  and  defendant ; 
and  that  such  taxation  shall  be  made  and  perfected  by 
Messrs.  Sandys  and  Co.  and  Messrs.  Eyre  and  Coverdale, 
the  respective  agents  of  the  said  parties,  and  that  all  ex- 
pences  of  the  keeping  and  maintenance  of  the  said  horse 
from  the  day  when  the  said  horse  was  left  at  Beverley,  on 
bis  being  returned,  up  to  the  day  of  the  horse's  arrival  at 
Lincoln,  shall  be  borne  and  defrayed  by  the  said  James 
Stabler.    Witness,  8cc." 

This  agreement  being  proved  at  the  trial,  it  was  objected, 
on  the  part  of  the  defendant,  that  it  did  not  amount  to  a 
contract  by  him  ^personally  to  pay  any  body ;  and,  second, 
that  at  all  events  it  did  not  amount  to  a  contract  to  pay  the 
plaintiff,  and  consequently  the  action  could  not  be  support- 
ed. The  learned  Judge^  however,  over-ruled  both  objec- 
tions, and  the  plaintiO^  had  a  verdict  for  the  amount  of  the 
taxed  costs  of  the  former  action,  with  liberty  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

Denman,  C.  S.,  now  moved  ajccordingly,  and  renewied 
both  objections.  As  to  the  first,  the  agreement  did  not 
contain  a  single  word  about  the  payment  of  the  costs,  bult 
was  merely  an  agreement  between  the  attornies  that  they 
should  be  taxed  on  a  certain  principle,  and  it  would  be 
going  much  farther  than  either  Appleton  v.  Binks  (q),  or 
Burrell  v.  Jones  (jb),  if  the  Court  should  be  of  opinion 
that  the  undertaking  given  was  sufficient  to  support  the 
action.  In  Appleton  v.  Binks,  the  defendant  actually  co- 
venanted for  another,  to  pay,  and  so  in  Burrell  v.  Jones^ 
there  was    a    clear  undertaking  to  pay,  but    here  there 

(a)  5  East,  148.  {b)  3  Barn.  &  Aid.  47. 
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was  no  «uch  undertaking.  This  agreement  could  not  be  18t3. 
considered  as  a  personal  undertaking  binding  upon  the  de- 
fendant himself,  for  the  utmost  it  amounted  to,  was  to 
render  him  a  surety  for  his  client,  and  therefore  he  could  Coiiiiiotwi. 
npt  be  liable  to  pay  the  costs*  until  the  client  refused  to.pay« 
Wljien  an  attorney  undertakes  for  his  client  to  do  a  particular 
act,  he  is  never  supposed  to  undertake  personally*  and 
thereby  render  himself  liable  in  case  of  a  default  on  the 
part  of  his  client.  The  agreement  in  question  indeed  did 
not  amount  to  an  undertaking  binding  upon  either  parQf. 
An  attorney  is  supposed  by  virtue  of  his  retainer  to  have  • 
general  authority  to  act  for  his  client,  and  whatever  is  done 
undei*  that  authority  is  binding  only  upon  the  client.  Here 
the  defendant  had  only  contracted  on  behalf  of  his  client* 
and  where  the  party  contracting  is  known  to  be  a  mere  agent* 
he  is  not  personally  responsible  (a).  Then,  with  respect  to 
the;  second  objection,  supposing  this  were  held  to  be  a  con 
tract  to  pay,  surely  it  could  not  be  a  contract  to  pay  the 
present  plaintiff,  but  'Stabler,  the  defendant  in  the  original 
action*  who  would  be  entitled  to  receive  the  costs;  and 
therefore  he  was  the  proper  party  to  have  brought  the  ac- 
tion. The  agreement  amounted  to  a  mere  personal  under- 
taking by  the  respective  attomies  that  certain  things  therein 
contained  should  be  done*  and  the  Court  would  not  travel 
out  of  it  for  the  purpose  of  supporting  the  present  action. 

Per  Curiam. — ^This  clearly  amounts  to  a  personal  agree- 
ment binding  upon  the  parties  who  have  signed  it.  There 
is  nothing  in  the  agreement  which  can  in  any  way  bind  the 
client ;  he  does  not  midertake  to  pay.  What  is  the  use  of 
the  word  *'  personally''  unless  it  binds  the  individual  signing 
ihe  paper  i  If  the  defendant  only  meant  to  bind  his  cVieat, 
it  can  hardly  be  supposed  that  he  would  not  have  so  ex- 
pressed himself.    Here  the  principal  is  out  of  the  question ; 

(a)  Vide  Maebeath  ▼.  HMimandf  1  T.  R.  17S.  and  Bowen  v.  MorrUp 
t  Taunt.  374. 
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•MSd.       ^^  ^^  ^^  highly  probable  itbat  the;  parties  would  not  liave 
v^\/^^      trusted  the  client,  and  therefore  atipulated  for  the  personal 
iTBtoif       undertaking  of  the  attorney.     Suppose  the  client  were  sued 
CamMOTON.   apon  this  undertaking,  he  would  have  n,  right  to  say,  *'  I 
never  authorised  my  attorney  to  do  this.;  it  is  true  I  have 
ghren  hiqi  a  general  authority  to  do  tfie  best  for  me;  but 
I  do  not  think  this  is  the  best  thing  he  could  have  done  for 
me."     We  think,  that  when  an  attorney  says,  **  I  personally 
nodertake"  to  do  so  and  so,  he  is  pledging  his  personal  re- 
sponsibility; and  tliis  case  is  not  distinguishable  in  principle 
from  Burrell  v.  Jones. 

Rule  refused. 


Tuesday,      '      PoLAND  and  Another,  Assignees  of ,    a 

v^v^^  Bankrupt,  v.  Glyn  and  Others. 

If  a  person  in  AsSUMPSIT  for  money  had  and  received.  At  the  trial 
trade  pays  a  t  r^    t 

snm/or  money  before  Abbott,  C.  J.,  at  the  London  adjourned  Sittings  after 

creditors,  and  ^^^  Term,  it   appeared  that  the   act  of  bankruptcy  upon 

his  affitirs  are  ^hich  the  commission  was  founded,  was  a  lying  in  prison 

that  he  may  for  two  months,  from  the  24th  DecewiJer,  1821,  on  which 

feasonabiv  be* 

lieve  bank-  day  the  bankrupt  was  arrested,  on  account  of  certain  bills 
We^ufnot*'  ^^  exchange,  which  came  due  on  the  15th  of  the  same 
inevitable,  at  month.  On  the  14th  of  the  same  month,  the  bankrupt  paid 
makes  such  to  the  defendants,  who  were  his  bankers,  a  balance  which 
frandalent  he  owed  them,  and  which  constituted  the  sum  sought  to  be 
m^nhiK^ol'the  ""^^vered  in  this  action.  The  bankrupt  deposed,  that  shortly 

bankmpthiws,  before  the  payment  in  question  he  had  received  a  letter  from 

and  if  bank-  . 

rnptcy  after-    the  defendants,  requesting  to  know  whether  he  intended  to 

vrardrensues, 

the  assignees  may  maintain  assumpsit  for  money  liad  and  received  to  their  use  against 

the  person  to  whom  such  vohmtary  pajrment  has  been  made^  though  the  cause  of  action 

arises  before  the  actaal  ba^crujj^tcy^   Tbevefore  where  A^  paid  B.  andothen  bis  hankers, 

on  the  14th  December  y  a  sum  ofmoney  which  be  owed  them,  as  the  balance  of  bis  account, 

and  on  the  15th  was  arrested,  and  went  to  prison  apd  committed  an  act  of  bankruptcy  by 

lying  there  for  two  months ;— ^Reld,  that  his  assignees  might  recover  back  the  ntouey  j>u 

f  uid,  tliough  at  the  time  of  the  payment  he  did  not  apprehend  bankruptcy. 
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paj  off  his  bahmcc  at  tbe  cnsiiiiig  Christmas,  as  itwis impoP«  ISfSw 
tabt  to  them^  at  that  period  of  the  year,  to  be  informed  what 
Amis  they  might  expect  to  be  in-coming ;  but  he  expreiily 
swore  that  he  did  not  make  the  payment  in  consequence  of  Ok>v'* 
that  iettefy  but  because  he  thought  his  account  with  hin 
bankers  was  distinct  Arom  all  other  accounts^  and  that  bt 
was  bound  in  honour  to  pay  iktm;  and  that  be  was  iiot>  at 
the  time  of  the  payment,  aware  that  bankruptcy  was  iiH 
editable.  The  learned  Judge  left  it  to  the  Jury  to  say  whe- 
ther tbe  payment  to  the  defendants  had  been  made  Toluntih> 
rily,  with  a  view  to  give  them  a  preference,  or  in  conse** 
quence  of  a  threat  held  out  by  them.  He  told  them,  that 
in  point  of  law,  if  the  bankrupt  had  at  the  time  reasonable 
grounds  for  knowing  that  bis  payments  must  cease,  and  had 
intended  to  give  the  defendants  a  voluntary  preference,  then 
the  payment  was  void,,  and  the  plaintiffs  were  entitled  to  a 
verdict ;  but  if  the  money  was  paid  under  the  influence  of 
a  threatening  demand  by  the  defendants,  then  the  payment 
was  good,  and  they  would  find  a  verdict  for  the  defendant!! ; 
but  he  added,  that  iu  his  opinion  the  bankrupt  had  reason- 
able ground  to  expect  a  bankruptcy,  and  that  he  had  paid 
the  money  with  a  view  to  give  the  defendants  a  preference, 
and  not  under  the  influence  of  a  threat,  to  which  he  thought 
the  defendants'  letter  did  not  amount.  The  Jury  found  a 
verdict  for  the  plaintiffs. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  ^a  new  trial  granted, 
on  two  grounds,  first,  that  the  learned  Judge  had  mis- 
directed the  Jury  in  point  of  law,  by  telling  them,  that 
unless  the  payment  had  been  made'  tinder  the  terror  of  a 
direat,  it  could  not  be  justified  against  the  claim  of  the 
assignees  ;  and,  second,  that  under  the  circumstances  of  the 
case  the  present  form  of  action  was  bad.  As  to  the  first 
point,  a  threat  is  not  necessary  to  legalize  ^  payment  under 
circumstances  such  as  the  present ;  a  demand  of  a  debt,  in 
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18S3.  the  ordinary  course  of  bunoess,  it  stifficieiit.  CroAy  ▼. 
CroMcA  (a).  Now,  there  was  such  a  demand  here.  What 
can  a  banker  mean  by  asking  his  debtor,  whether  he  intends 

^^^'*  to  pay  off  bis  balance  at  Christmas;  and  what  can  the  debtor 
understand  by  the  question  f  It  is-  clearly  a  demand  for 
payment,  and  as  such  only  can  either  party  consider  it. 
IMbatt,  C.  J.  But  the  bankrupt  expressly  stated  at  the  trial, 
that  he  did  not  pay  the  debt  in  consequence  of  the  defend- 
ants'letter.  Bay  ley,  3.  The  rule  as  to  this  class  of  cases 
is  well  laid  down  by  Gibbs,  C.  J.,  in  Fidgeon  v.  Sharpe  (6), 
juid  seems  in  substance  to  be  this;  if  a  man's  general  cir- 
cumstances be  such  as  should  fairly  lead  him  to  believe 
bankruptcy  probable,  and  he  voluutarily  makes  a  payment 
to  one  creditor  to  the  exclusion  of  the  rest,  that  is  a  fraud 
within  the  meaning  of  the  statute  1  Jac.  1.  c»  15.  s.  2 ;  but 
otherwise  if  he  makes  it  in  consequence  of  the  pressing 
importunity  of  the  creditor ;  for  then  the  payment  is  valid.] 
In  that  view  of  the  law  it  is  difficult  to  say  that  it  applies 
to  the  present  case.  The  word  '*  fraud"  necessarily  sup- 
poses concert  and  combination  between  both  the  parties,  to 
injure  the  other  creditors.  Now  here  there  was  no  such 
combination.  The  payment  was  made  in  the  fw  and  ordi- 
nary course  of  commercial  transactions,  and  without  any 
intention  in  either  party  to  do  any  thing  fraudulent  or  un- 
usual. [Bayley,  J.  A  fraudulent  intention  in  the  common 
sense  of  the  word  is  not  necessary  in  order  to  invalidate  the 
payment,  nor  is  the  privity  of  the  creditor  necessary.  Tliat 
was  decided  in  Harman  v.  Fishar  (c).]  That  case  is  very 
distinguishable  from  the  present.  That  was  an  action  of 
trover  for  two  promissory  notes ;  and  there  the  money  never 
reached  its  destination*  But  it  has  been  decided,  that  an 
assignment  of  a  bankrupt's  effects,  even  in  preference  of  a 
particular  creditor,  is  good,  if  possession  be  delivered.  Small 
y,  Oudley(d)p  which  case  has  certainly  never  been  expressly 

(a)  11  East,  S56.  (c)  Cowp.  117. 

{b)  S  Taont.  639.  (d)  P.  Wms.  4t7. 
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o?er-niIedy  and  which  ia  cited  in  the  subaequent  case  of 
Alderson  v.  Temple  (a).     In  the  case  of  Smith  v.  Payne  (b). 
Lord  Kenyan  sajs,  "  It  is  admitted,  that  if  the  defendant         ^  v. 
had   threatened   the  bankrupt   in  case  of  his   refusal,  the 
transaction  would  have  been  valid ;  but  there  is  no  occasion 
for  a  creditor^  under  such  circumstances,  to  threaten  an  actual 
arrest;  and  here  the  defendant  did  press  the  bankrupt  for  a 
security.   And,  under  these  circumstancesi  the  bankrupt  hin^ 
sfilf  having  sworn  to  the  honesty  of  the  transaction,  and  that 
he  did  not  meditate  a  bankruptcy  at  the  time,  and  the  Jury 
bj  their  verdict  having  nqpitived  the  idea  of  collusion,  there 
ij9  po  ground  for  setting  aside  their  verdict.''    Now  in  every 
particular,  except  the  finding  pf  the  Jury,  this  case  is  prer 
cisely  similar  to  the  present,  and  even  that  dissimilari^ 
affords  a  strong  argument  in  fjBvour  of  the  present  defendant 
because  it  proves  that  Lord  Kenyon  was  of  opinion  that 
coUtisioo  betweep  the  bankrupt  and  the  creditor  was  one 
necessary  ingredient  to  constitute  a  payment  by  the  one  to 
the  other  a  fraud  upon  the  other  creditors  and  the  bankrupt 
laws.     Upon  the  audiority  therefore  of  that  decision,  and 
i|pon  a  f;iir  consideration  of  the  circumstances  of  this  case, 
it  is  clear  that  the  learned  Judge  misdirected  the  Jury  in 
point  of  law,  and  that  the  .defendant  consequently  is  entitled 
to  a  new  trial  upon  that  point.     But  the   form  of  actioQ 
adopted  by  the  plaintiffs  is  clearly  inapplicable  to  the  case. 
This  was  a  payment  made  in  the  ordinary  course  of  trade  by 
a  merchant  to  his  bankers,  and  was  made  long  previous  to 
any  act  of  bankruptcy.     How  then  copld  it  be  said  to  be 
the  property  of  the  assig^iees,  who  were  not  chosen  till  loiig 
after  the  time  when  it  was  made,  and  whose  title  accrued  by 
relation  to  an  act  of  bankruptcy  not  then  committed,  nor  even 
then  in  contemplation  ?    It  could  not  be  money  received  to 
their  use,  nor  could  it  be  so  declared  for,  because  there  was 
fko  evidence  that  it  was  still  in  the  defendants'  hands  wheq 

(fl)  4  Burr.  ««3!J.  (6)  6  T.  R.  15f . 


1 
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i82d.        Ae  action  vras  brougbt.    Upbik  (bb  ^otind^  therefoitTi  the 
presient  action  is  not  maintainable. 


'OLANO 


tiiiYN.  Abbott^  C.  J. — I  have  a  perfect  recdllection  of  the 

mode  inMrhich  I  left  tbisr  case  td  the  Jdry;^  and  I  am  free 
fo  confer  that  my  opinion  now  h  the  sacme  isi  that  v^hich  I 
^pre^sed  to  them.  I  told  them  that  the  object  of  th^  sta- 
liite  waar  that  the  whole  of  the  bankrupt's  property  shoolrf 
1^  eqnally  divided*  among  all  his  creditors^  that  if  at  the 
&ne  of  a  payment  to  one  creditor  the  debtor  Had  fair' 
grounds  for  anticipating  bankruptcy  as  a  probable  resaff, 
anid  made  that  payment  voluntarily,  such  payment  was'  a' 
fiaud  npon  the  statute,  and  could  not  be  supported;  but 
diat  if  it  was  made*  in  consequence  of  the  threat  or  impor- 
tunity of  the  crecfitor,  it  was  a  legal  payment  and  was  pro« 
t^Mtied.  I  then  left  it  to  them  to  say  how  the  facts  of  the 
cas6  stood  in  relation  to  the  law,  and  they  found  a  verdict 
for  the  plaintiffs. 

BXYLEY,  J.— I  am  of  opinion  that  this  case  was  pro- 
perly left  to  the  Jury,  and  that  they  liave  found  the  right 
verdict.'  I  take  the  general  rule  of  law  upon  this  subject 
t6  be,  that  a  voluntary  payment  to  one  creditor,  under  cir- 
cuikistences  which  must  reasonably  lead  the  debtor  to  be- 
libve  bankruptcy  probable  (not  inevitable;  for  I  do  not 
think  it  necessary  the  rule  should  go  that  length)  is  a  fraud 
ilpon  the  other  creditors,  within  the  meaning  of  the  bank- 
rupt Ikws,  and  that  money  so  paid  may  be  recovered  by  the 
assignees  when  a  bankruptcy  has  taken  place.  Here  the 
defendants  certainly  did  make  an  application  upon  the  sub- 
ject of  their  debt,  but  the  bankrupt  did  not  act  upon  that 
aplplfcation  ;  he  went  voluntarily  and  [paid  the  money  upon 
motives  honourable  certainly  to  him  as  an  individual,  but 
Which  cannot 'be  recognized  as  a  defence  in  law.  It  appears 
from  the  bankrupt's  own  evidence,  that  he  did  not  act  in 
consequence  of  the  defendants'  letter,  and  I  think  the  other 
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flEicts  of  the  case  abundantly  proYe,  that  at  the  moment  when        1838. ' 

he  acted,  his  circumstances  were  such  as  might  reasonably 

lead  him  to  expect  that  bankruptcy  was  probable.     I  am 

also  of  opinioB,  that  the  action  it  maintainable  'in  its  pre-        ^vii*  \ 

sent  form.     In  point  of  law  the  money  was  wrongfully  x^ 

ceiTed.     By  the  aubscquent  act  of  bankruptcy  it  bMame 

the  property  of  the  aasigneesy  as  the  representativef  of  the 

creditors  at  kirge^/and  though  there  was  ito  evidence  tittt  . 

^  identical  aum  'remained  m,  the  defendants*  haikfo/  stA 

die  law  will  intend  that  it  ^d,  and  that  it  wiis  tec^fied  fkf 

die  use  of  the  plaintiffs  in  their  character  of  a!ssf%#e^.  '  ■ '  - 

*  -  • 

HoEROVD,  J.' — I  am  of  the  same'optnioii;  I  think  the 
Jnry  have  found  the  facts  of  the  caiie  to  be  such  as  rendei^ 
this  payment  illegal  within  the  apirit  and-the  mischief  of  the 
bankrupt  laws.  With  regard  to  the  form  of  action,  it  seemt 
to  me  that  no  other  could  have  been  adopted.  '  It  tiertaiiiiy 
was  not  money  received  *  to  thcf  use  df  the  batikrttpity  tk)f 
could  he,  under  any  circumgtanoe9>  have  reeotered  it  back  iti 
any  action  brought  by  himself.     I  think  the  verdict  ought 

not  to  be  disturbed.  '      ' 

•- 

Best,  J.  concurred. 

Rule  refitsed;    " 

•        )  •    ,       .  . .  ^  .  ■     "v 
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The  ttat  16  A  X  RESPASS  for  entering  a.  certain  close  of  the  plaintiff^ 
tot  mkiiif  '  ^  ^  pariah  of  Compton^  in  the  county  of  Southampton^ 
^^^^bf^^"  boopded  on  the  east  by  a  ditch,  and  on  the  west  by  port  of 
fliYe  the  on-  tb^ river  Itchen,  and  cutting. down  the  .trees,  underwood, 
therein  men-  and  bushes,  there  growing.  Second  count  described  the 
toMkriiew  l^'^^^  .^  V^^  ^y  ^®  name  of  the  bank,,  and  bounded  as  inr 
cQti,  &c.  for  ^  £rst  count.  Plea,  Not  Guilty,  and  Issue  thereon.  This 
improving  the  was  the  second  trial  of  the  same  cause  of  action,  and  on 
M^^Tert^     both  occasions  the  plaintiff  bad  a  verdict.    At  the  trial  be- 

tibon'to^iMke  ****  ^^^'  ^''  ^  **  ^^  ^^'  Assizes  for  the  county  of 
coniDensmtion    Hants,  the  plaintiff  claimed  to  be  the  proprietor  of  the 

•f  lands,  navigation  of  the  river  lichen.    The  defendant  Goldfinch 

soaiaitr&^  was  owner  of  lands  and  meadows  contiguous  to  the  naviga- 
n^^*^^^'  tion,  and  the  other  defendants  were  labourers  in  his  employ- 
iiynry  done  to  nient.  The  question  intended  to  be  raised  between  the  par-* 
acxor^ingrto^  ties  was  as  to  the  right  of  soil  in  the  eastern  bank  of  the 
^detrrmina-  navigation,  at  a  place  called  Compton  Malm  or  Mawm. 
niitionersyor  The  trespass  was  admitted.  The  plfiintiff  rested  his  case 
•f  agreement  upon  four  heads  of  evidence,  first,  certain  acts  of  parlia- 
MrSeh*^  ment  passed  for  rendering  navigable  the  river  Itchen,  from 
tteact  con-     Alrciford  to  WincheUer ;  second,  a  lease  from  former  pro- 

clante  givinc 

the  nndertskera  aay  power  to  jmrduue  lomf*,  nor  did  it  recognize  in  them  any  right  of 
soil  in  tlte  liedt  or  mmlit  of  tlie  riven  intended  to  be  made  navigable.  Where  the  river 
/.,  mentioned  in  thii  act,  was  made  navigable  by  certain  nndertaken  in  170S,  and  their 
saoceMort  exercItM  lor  a  long  series  of  yean  various  acts  of  ownership  and  enjoyment 
•f  Uie  banks  by  catting  bushes,  &c.  and  had  granted  a  lease  of  hatches  and  sluices  made 
in  one  of  the  baniLt  to  an  occupier  of  land  adjoining  thereto,  for  the  purpose  of  irriga- 
tion, and  there  was  no  proof  of  any  agreement  between  the  nndertalLers  and  the  original 
proprieton  of  the  land  for  the  purchase  of  the  poil  of  the  bank  :^Held,  that  such  an 
agreement  coald  not  be  prennmed  from  these  acts  of  ownership  and  enjoyment  when  op- 
posed to  simihir  acts  eaercised  by  the  occupier  of  the  adjoining  land,  and  that  the  act  of 
parliament  afforded  slrou}?  evidence  against  such  presumption: — Held  also,  that  evidence 
of  acti  of  ownersliip  and  enjoyment  exercised  by  the  nndertMkers  on  other  parts  of  the 
line  of  the  navigation  was  inadmissible  to  shew  their  tiUe  to  the  locus  In  quo,  iinlefs  unity 
of  title  and  character  between  the  locus  ia  quo  and  tlie  other  parti  of  the  line  of  navt* 
gatioa  was  previoasly  ettablislied. 
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prietors  of  the  navigation  to  the  defendants^  anoestora  of  iMi. 
certain  locks  or  sluices  made  in  the  bank  of  the  river,  for 
the  purpose  of  irrigating  the  defendants*  lands ;  third,  mcts 
of  ownership  exercised  bj  the  phdntiff  in  the  soil  of  the 
bank  in  question  from  time  to  time;  and,  fourth,  acta  of 
ownership  eiercised  by  the  plaintiflP  in  other  parts  of  the 
line  of  the  navigation  in  the  occupation  of  other  peiaona. 
Bj  statute  16  &  17  Car.  2.  c.  12,  an  act  for  making  certaU 
rivers  navigable,  it  was  enacted,  ^*  that  it  should  be  lawful 
for  Sir  Humphrey  Bennett,  Knt.  and  other  ondertakefs,  dieir 
heirs  and  assigns,  for  making  navigable  the  river  Itchen,  (nm 
Alrerford  through  IVincheiter,  to  cut,  dig,  and  make  mew 
channels  from,  by,  or  into  the  said  river,  or  to  scour, 
cleanse,  deepen,  or  widen  the  same,  and  to  do  aU  or  any 
other  such  act  or  acts,  thing  or  things,  as  might  be  fit  for 
navigating  or  passing  the  said  river/'  It  further  provided, 
*'  that  the  undertakers  should  have  power  of  makiiq;  line> 
ways  on  each  side  the  river  for  men  and  horses,  not  exceedifl|f 
three  feet  on  each  side,  and  of  removing  all  trees,  and  odier 
impediments."  It  then  provided,  ''  That  the  making  of 
all  or  any  of  the  said  premises,  may  not  be  anyways  pre« 
judicial  to  the  inheritimce,  possession,  or  benefit  of  any 
person  or  persons,  body  politic  or  corporate  whatsoever, 
that,  have  any  lands^  tenements^  or  hereditaments,  or  wears, 
mills,  or  other  profits  whatsoever  made  use  of  for  the  effect- 
ing and  repairing  the  aforesaid  premises,  be  it  enacted,  that 
it  shall  not  be  lawful  for  the  persons  so  authorised  to  dig, 
cut,  ^arry,  or  make  any  trenches,  river,  or  new  rivers,  8cc. 
or  new  diannels,  &c.  in  or  upon  the  lands  of  aiiy  person  or 
persons,  body  politic  or  corporate,  until  a  full  agreement 
with,  and  satisfaction  to  the  respective  lords,  owners,  or 
occupiers  of  the  said  lands,  be  had  or  made  by  the  comr 
missioners  appointed,  or  any  five  of  them,  as  hereafter  is 
directed  and  appointed,  or  by  the  said  persons  so  authorised, 
nor  until  such  recompence  or  satisfaction  shall  be  given  or 
paid  to  the  respective  owners  of  such  lands,  according  to  the 
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IMS.       deterannatien  of  jach  tomriiisfiDQera^  or  i^-eejAtetit  nnuie  by 
^"^^^^^^^      |he  perctons  so  aulliorised^  unl98»  it  be  by  iho  conkeBt  of  the 
^  lespective  owners^  tecol^'g  to  the  true  inieiit  and  meaning 

MLDtorcA  pf  ^|,jg  present  act.*  It  tbeA  ptonded^  diat  in  case  the 
lords^  owners/  ox  occupiers  should  refuse  to  appear  befcnre 
or  submit  to  die  determinations  of  the  cooomissioners^^ 
the  undertaker^  jhould  proceed  in  the  improvement  oJT 
the  Qavigaticm  by  and  with  the  order  and  approbation  of  the 
commissioners,  and  to  make,  maintain,  and  use  the  said 
locks,  wears,  &c»  made,  erected  in  or  upon  lands  of  him^ 
her/  or  them  so  refusing,  in  as  full  and  beneficial  a  manner 
as  if  agreement  had  been  .made  with  such  owners  by  the 
persons  so  authorised  for  making  the  rivers  as  aforesaid,  or 
as  if.  such  owners,  had  submitted  to  the  orders  and  deter-» 
mination  of  the  commilMioners.''  Then  followed  a  clause 
eppointing  the  Justices  of.  the  Peace  for  the  time  being  aA 
commissioners,  for  carrying  the  act  into  effect.  The  statute^ 
of  the  7  Geo.  3.  35  Geo.  3.  and*  4^  Geo.  3,  relating  to  the  na^ 
vigation  of  the  river  lichen^  were  given  in  evidence,  but  the^ 
did  not  bear  immediately  upon  the  question  at  issue.  None 
of  the  acts  of  Plirliament,  with  the  exception  of  the  last-men- 
tioned, gave  the  undertakers  any  power  to  purchase  lands,  Sec, 
nor  did  any  of  thepi  recognize  any  right  of  soil  in  the  under* 
takers  to  the  soil  in  the  bed  or  banks  of  the  river.  The  nest 
piece  of  evidence  was  a  lease,  made  in  1750,  from  the  pro^ 
prietors  of  the  navigation,  to  the  ancestors  of  the  defendamti 
of  water  from  the  river,  and  of  four  hatches  or  sluices  in 
the  bank,  through  whichthe  water  was^  conveyed,  for  the 
purpose  of  irrigating  the  lands.  Evidence  was  tlien  given  of 
various  acts  of  ownership  exercised  by  the  undertakers  of 
the  narigation,  from  time -to  time,  by  cutting  bushes,  8cc.' 
upon  tfie  bank  in  question ;  but  all  these'acts  appeared  to  be 
referable  to  purposes  coimected  with  the  navigation,  and  not 
for  any  purpose  foreign  thereto.  Under  the  fourth  head  of 
evidence,  vritnesses  were  called  to  prove  various  acts  of  owner- 
ship  and  rights  exercised  by  the  undertakers  on  other  parts 
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of  the  line  of  the    nangation  beyond  the  locus  in  quo.         182S. 
There  was  no  evidence  to  prove  that  there  ever  had  becii       ^^■^N'*^^ 

HoLLIt 

anj  agreement  made  between  the  undertakers  and  the  pro-  «.  ' 

prietors  of  the  soil  in  question.  The  plaintiff  mainly  rested  o^o***'^^"- 
his  case  upon  the  presumption  that  such  an  agreement  must 
have  been  originally  entered  into ;  and  it  was  urged»  that 
the  lease  above-mentioned,  and  the  various  acts  of  ownership 
exercised  by  the  undertakers,  were  abundant,  evidence  to  con- 
firm that  presumption,  and  to  establish  the  plaintiff's  rigbi: 
of  soil  ill  die  locus  in  quo.  On  the  other  hand,  it  was 
not*denied  that  the  plaintiff  had  a  right  to  use  the  spot  in 
question,  or  any  part  of  the  bank  of  the  river,  for  such  purr 
poses  as  the  navigation  required ;  and  it  was  even  admitted, 
that  he  had  a  right  to  cut  bushes,  or  take  soil  there,  for  the 
purpose  of  repairs,  or  other  navigation  uses ;  but  it  was 
contended,  that  he  had  no  right  of  soil  whatever  in  the  bank, 
but  had  merely  the  use  of  it  by  licence  as  connected  with 
the  navigation  of  the  river.  The  evidence  for  the  plaintifi^ 
was  met  by  proof  of  various  acts  of  ownership  exercised 
hj  the  defendant  in  the  locus  in  quo  for  a  period  of  forty, 
years,  without  interruption,  such  as  cutting  dov^^n  the  gcass 
every  year,  grubbing  up  the  bushes,  cutting  down  ash  trees, 
&c.  The  bank  in  question  was  not  used  as  a  towing  path 
in  the  navigation  of  the  river,  the  path  used  for  that  pur- 
pose being  on  the  opposite  side.  It  was  proved,  tliat  the 
defendant  had,  from  time  to  time,  made  and  repaired  fences 
across  the  bank,  down  to  the  very  edge  of  the  water,  for 
the  purpose  of  keeping  in  his  catde,  and  protecting  his 
latids  from  the  trespasses  of  strangers.  The  learned  Judge 
charged  the  Jury,  that  the  question  whether  the  plaintiff 
had  the  right  of  soil  in  the  locus  in  quo  or  not,  depended 
upon  evidence  of  usage  and  enjoyment  on  the  one  side  and 
the  other.  He  called  their  attention  to  the  lease  which  had 
been  given  in  evidence,  as  affording  a  strong  presumption 
that  the  right  of  soil  in  the  bank  belonged  to  the  undertakers 
of  the  navigation.     He  put  it  to  them  to  consider  whether 

VOL.  II.  X 
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.189IL       ^^  acts  of  ownership  exercised  by  the  defendant  had  not 
"^"^N^      'been  explained  by  the  evidence  received  on  the  part  of  the 
^^«f "       pkintiff,  and  finally  he  left  it  to  them  as  a  question  of  fact, 
GoLOFiiicB*   taking  the  whole  of  the  evidence  on  both  sides  into  consi- 
,  deration,  whether  the  plainti£f  had  made  out  his  right  to  the 
soil  of  the  bank.    The  Jury  found  their  verdict  for  the 
plaintiff.     It  did  not  appear  that  the  learned  Judges'  at- 
tention had  been  particularly  called  to  the  old  act  of  Par- 
liament above  mentioned. 

P.  WiUiams,  in  Trinity  Term,  obtained  a  rule  nisi  for  a 
new  trial  on  three  grounds,  first,  misdirection  in  pomtof 
law  on  the  part  of  the  learned  Judge,  who  was  represented 
to  have  told  the  Jury,  that  they  nught,  in  the  absence  of 
other  evidence,  presume  an  agreement  to  have  been  entered 
into  between  the  former  owners  of  the  land,  and  the  pro- 
prietors of  the  navigation,  for  the  purchase  of  the  soil  in 
question;  second,  that  evidence  had  been  received  which 
ought  to  have  been  rejected,  napiely,  that  of  acts  of  owner- 
ship exercised  by  the  plaintiff  on  other  parts  of  the  line  of 
the  river ;  and^  third,  that  the  verdict  was  against  evidence. 
It  was  further  contended,  that  the  learned  Judge  did  not 
sufficiently  direct  the  attention  of  the  Jury  to  the  provisions 
of  the  16  8c  17  Car.  2,  which  it  was  insisted  was  in  a 
great  measure  decisive  of  the  question,  inasmuch  as  no 
power  was  there  given  to  the  undertakers  of  the  navigation 
\o  purchase  the  soil,  the  interest  in  which  might,  notwith- 
standing that  act^  still  remain  in  the  owners,  though  the 
undertakers  might  have  the  use  of  it  for  the  purposes  of 
the  navigation. 

The  learned  Judge,  in  his  report  of  what  passed  at  the 
trial,  now  stated,  that  he  had  not  directed  the  Jury  to  pre- 
sume as  an  abstract  proposition,  that  an  agreement  had  been 
originally  entered  into  between  the  proprietors  of  the  navi- 
gation, and  the  owner  of  the  soil;  but  that,  after  reading 


Dfer  the  evideBce,  hekdicbrtwii  tlieir 'aHentobn  fo  what  )m       isn. 
coaaideml  to  be  tbd  qneslmr  at  imv»y  nmidy,  whether      ^^"^^ 
there  wereaiich  aet»  of  ownenhip  proved  cm  ikm  pert  of  the  9. 

plttiiitiff,  a»  juBtifiecif  them  m  conamg  to  the  coiid«nOi% 
that  the  phmitiff  hadtfaaE  right  of  aoii  i*  the-loeue  iir<{uo« 


Gumke  (with  wboni  wtfm  AiJbjfii  «nA  £.  latvli)  mw 
ibevrod.  cane  ageimt  the/  nrie*    This  beings  the:  seoond'  trial 
of  the  same  caua^  and  the  terdiet  ohi  each  oceasiMi  Mug 
the  aame  way^  the  Court  witt  not  reatt;  yield  tc  an  ipplii> 
catioa  for  a  third  triiid>  uilets  there  ii  aone  cogjont  ground 
ande  out  for  behemg  that  iajaaaiee  has  been  done  to  the 
defendant    On  the  former  occasion  when  a  new  trial  was 
graatsd^the  Gonrt  thooght  liieve  was  so  littk  foundation  fbt 
the  objections  taken  1^  the^dcfendskity  that  diey  did  not  call 
upon  the  phdntiffs  counsel  to  answer  them^  but  merely 
gmnted  a  new  ttidi  on  the  ground  thiit   certain  wknessea 
had  not  been  called-  whose  eiHdenee  it  was  supposed  might 
foe  of  sendee  to  the  defendants    The  Jury,  thereforei  having 
found  a  verdict  for  the  plaintiff  a  second  dme^  notwilhstaild^ 
ing  the  additional  evidenee^  there  must  be  some  strong  rea-» 
sion  established  for  disturbing  that  verdictr    As  to  the  object 
tion  on  the  ground  of  misdirection,  that  completely  fails, 
thte  learned  Judge  having  reported  that  he  did  not  direct  the 
Jnfj  to  presume  that  an  agreement  had  been  made  between 
die*  proprietors  of  the  navigation  and  the  owner  of  the  land. 
The  way  in  which  that  part  of  die  case  was  put  to  the  Jury; 
on  behalf  of  the  plaintiff^  was,  that  by  virtuie  of  the  16  & 
17  Car.  2,  the  predecessors  of  the  plaintiff  had  authority  to 
diake  an  agreement  with  the  proprietors  of  such  land,  as 
t^ras  necessary  to  make  new  cuts,    and  for  other  purposes 
<ronnected  with  the  navigation.     Looking  to  the  provision  of 
t)iat  act  of '  Parliament^    it  appears  that  the   undertakers 
mtrat  necessarily  be  presumed  to  have  authority  to  purchase 
thb  soil  of  the  river  and  so  much  of  the  banks  thereof  as 
was  necessary  for  rendering  the  riVer  navigable.    For  thb 
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1823.        purpose  they  had  authority  to  make  line  ways  not  exceeding 

^"^^^^^       three  feet  on  each,  side  the  river,  and  to  remove  all  trees  and 

•J 

9.  other  impediment.    In  this  case  the  bank  in  question  was 

Ooij>nN0H.    artificial,  bemg  origmally  made  of  the  soil  dug  from  the 
new  cut  in  which  the  river  now  flows.    To  this  bank  the 
plaintiff  claims  a  right,  and  to  every  thing  which  grows 
upon  it.    The  act  of  Parliament  gives  authority  to  the  com- 
missioners to  make  an  award  between  the  undertakers  and 
the  owners  of  the  land  respecting  the  right  of  soil,  and  it 
also  authorizes  agreements  to  be  made  between  the  parties, 
without  regard  to  the  adjudication  of  the  commissioners. 
Here  undoubtedly  there  was  no  proof  of  an  award,  nor  was 
•  there  any  distinct  evidence  of  an  agreement,  but  the  neces- 
sary presumption  from  the  authority  given  by  this  statute  is, 
that  an  agreement  must  have  been  entered  into  between  the 
undertakers  and  all  the  proprietors  of  land  on  the  line  of 
jhe  navigation.    If  that  presumption  reasonably  arises  from 
the  nature  of  the  case  itself,  acts  of  ownership  and  enjoy- 
ment in  and  upon  the  soil,  afford  cogent  evidence  in  con- 
firmation of  it.    Abundant  evidence  of  that  description  was 
received  on  the  part  of  the  plaintiff.     Much  reliance,  how- 
ever, cannot  be  placed  upon  the .  provisions  of  this  old  act 
of  Parliament,  which  was  passed  at  a  time  when  subjects 
of  this  nature  were  not  so  well  understood  as  in  modem 
times.      But    it  is   objected  that  evidence  was   received 
which  ought  to  have  been  rejected,  inasmuch  as  it  was  not 
competent  for  the   plaintiff  to   give  evidence   of  acts   of 
ownership  and  enjoyment  on  other  parts  of  the  line  of  the 
canal  beyond  the  locus  in  quo.     If,  however,  there  be  rea- 
sonable presumption  of  an  agreement  between  all  the  pro- 
prietors of  lands  and  the  undertakers,  such  evidence  was 
clearly  admissible,  and   the  case  will  fall  within  the  prin- 
ciple laid  down  in  Stanley  v.  fVMte  (a).     The  Jury  here 
must  presume,  as  in  that  case,  an  unity  of  ownership  and 
possession ;  and  therefore  evidence  of  enjoyment,  on  other 

(a)  14  Eut,  93f  • 
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parts  of  the  line  of  canal;  was  admbsible  in  aid  of  the       1823. 
right  claimed  to  the  locus  in  quo.     But  even  supposing      ^^v^^ 
evidence  had  been  improperly  received,  that  would  be  no  «•       . 

ground  for  a  new  trial,  if  upoii  other  parts  of  the  case  there  ^»*">'**^"' 
was  suflicient  evidence  to  sustain  the  verdict.     Upon  the 
same  principle  the  Court  would  not  send  the  case  to  another 
trial,  on  the  ground  that  evidence  had  been  improperly  re- 
jected, if  it  appeared  that  the  evidence  so  rejected  would 
have  no  effect  upon  tlie  verdict.    For  this,  the  case  of  Tyt' 
whitt  v.  IVi/nne  (a)  is  an  authority.    In  this  respect  the  case 
must  be  governed  by  the  principle  acted  upon  in  the  Court 
of  Chancery,  when  an  application  is  made  for  a  new  trial, 
in  a  case  in  which  the  conscience  of  the  Chancellor  is  to  be 
satisfied.    The  Court  is  bound  to  consider  that  the  Jury 
have  come  to  the  right  conclusion.    If,  under  all  the  cir- 
cumstances of  this  case,  the  Court  sees  no  reason  to  be- 
lieve that  the  evidence  received  had  no  effect  upon  the 
verdict,  they  will  not  send  ihe  case*  to  another  trial.    Here 
there  was  sufficient  proof  of  acts  of  ownership  to  entitle 
the  plaintiff  at  all  events  to  a  verdict.    A  great  many  wit- 
nesses were  called  to  prove,  that  for  a  great  number  of 
years  the  plaintiff  had  exercised  acts  of  ownership  and  en- 
joyment upon  this  bank,  and  therefore  there  was  strong 
ground  for  presuming  the  right  of  soil  in  the  plaintiff. 
Though  the  old  act  of  Parliament  may  not  in  terms  au- 
thorize a  purchase  of  the  soil,  yet  from  the  nature  of  tbiogs 
a  purchase  must  be  presumed,  if  there  be  nothing  in  the 
act  to  prevent  it.     It  is  a  principle  of  law  not  inconsistent 
with  this  act  of  Pariiament,  that  if  the  land  be  taken  for 
the  purposes  of  this  navigation,  the  soil  must  be  considered 
as  passing.      In  the  case  of  Buckeridge  y.  Ingram  (&)  it 
was  held,  that  shares  in  a  navigaUe  canal  are  to  be  con- 
sidered as  real  estate,  and  subject  to  dower.    The  pre- 
sumption is,  that  the  plaintiff  had  purchased  every  thing 
essential  to  th^  purposes  of.  tbe  navigation,  and  it  cannot 

(a)  t  Barn.  &  Aid,  55«.         '  {b)  t  Vet.  sen.  6aS. 


9M  CIA0BS  IN  THU  K^Xm'M  BiBNCH,  ** 

ItM^       b#  doubted  that  tUf  hmk  im  ofeoeieaiy  for  that  {mrpoeei 

**^'^^      B*t  in  additioD  to  the  evidence  <rf  owoerdiip  and  enjoy-i 

^  laent;  the  leate  which  ^uras  ipveo  ia  evidence  b  decisive 

lpra»mffir.  Qf  thi8.que8tion«    Thi|t  lease  sbewi  that  the  owner  of  the 

aiyoifiin^  land  hi4  no  right  to  place  the  hatches  and  sluioea 

ifpOD  the  hanic  withpnt  the  peimissiw  of  the  undertakers  of 

the  navigation,  bec^nse  if  this  Wjore  not  so,  there  could  haVe 

been  no  necessity  for  granting  the  lease.    This  fact  gives 

judgnient  ag^nst  the  defipndantj  spd  taking  all  the  other 

pirciMnstances  qf  the  case,  into  consideration,  and  recoUectT 

ing  tbnt  thi^  question  hfis  been  twice  decided  in  favour  of 

^  pbMntiff^  there  is  lyi  gfound  for  sendii^  the  case  to  ^ 

wwtwl. 

p.  fVHimm  wd  llanAh  contnl»  were  stopped  by  th0 
Court, 


AkPOTTi  C»  J<r<rTwo  substuntisl  grounds  arise  in  this 

fSSQ,  in  euppor^  of  thfS  mation  for  s^  new  trial;  firsts  that 

ftvideii^  wm  recfived  which  oi^ht  to  have  been  rejected^ 

$Pftd  second^  ^X  tbf  oase  wa9  not  left  to  the  Jury  in  a  way 

yt^dk  vras  Uhely  to  Wad  then  to  n  correct  condusion  upon 

^  aobjecl.    Hy  natind  ia  perhaps  not  quite  made  up  sa  to 

the  admissilnlity  of  the  evidence  wbiek  has  been  objected 

to^  bttt  certainly  this  case  ia  very  different  from  the  case  of 

Stmky  V.  Wkiit  (d).     The  differenoe  between  that  caae 

and  thi^  ia»  that  tliere  a  strong  pxesiiflsplion  was  niaed^  that 

nil  this  land  had  originatty  bdfenged  to  one  and  the  same 

pet  sen.    That  was  die  natural  presnmptton  arising  from  the 

dfcnmstancea  of  diat  case.    Here^  if  there  has  been  an 

acquisition  of  rif^iin  the  soil  cs  the  banks  of  this  river,  k 

must  have  been  made  by  the  puichaiso  of  knd  helongiag  not 

merily  to  one  owner;  but  to  a  great  SMHijr  diiferenS  CAvnera, 

Up  one  of  wbofls  conM  iHure  been  ceinpelled  to  part  with  his 

frafertyimdar  the  act*  of  PiarKameaei,    TbM  certainly  is  a 

(a)  14  East,  599» 
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?ery  important  and  material  dbtmction  between  this  case^  l688i 
and  that  cited.  But,  assuming  that  all  the  evidence  which 
haa  been  adduced  had  been  receivable,  and  taking  the  evi^ 
dence  on  one  side  and  the  other,  and  considering  it  as  evi*  OoLoniKtlH 
dence  of  ownership  only,  without  reference  to  the  original 
property  in  the  soil,  here  is  dbtinct  proof  made  out  of  the 
^oyment  of  the  grass  and  herbage  by  the  defendant  for  a 
loQg  series  of  years,  which  is  the  evidence  nsually  given  of 
luroperty  in  land.  Supposing  the  enjoyment  by  ditting  trees 
and  bushes  to  be  principally  in  the  undertakers  of  the  ndh 
vigation,  as  the  proprietors  of  the  land ;  still  it  would  be  a 
question,  whether  evidence  of  enjoyment  on  the  whole  Ime 
of  the  river  could  have  been  received.  I  am  inclined  to 
think  it  could  not.  It  appears,  that  the  defendant's  bound- 
ary fences  and  hedges  ran  down  to  the  very  edge  of  the 
canal,  which  is  strong  evidence  that  he  has  the  property  in 
the  soil.  That  brings  me  to  the  consideration  of  the  second 
objection.  I  think  the  question  of  ownership  in  the  soil  was 
not  so  distinctly  presented  to  the  Jury  as  it  ou^t  to  YaiM 
been.  The  ownership  of  the  soil^  if  it  ever  existed  in  die 
phuntiff,  must  have  existed  under  the  act  of  Parliament; 
1  do  not  say  by  Virtue  of  it ;  because,  if  the  ownership  wa^ 
acquired  by  virttle  of  the  act,  it  is  extraordinary  to  observe^ 
that  throughout  this  act  of  Pariiament,  to  which  our  atten- 
tion has  been  properly  drawn,  there  is  hot  ooe  word  ' 
directing  any  purchase  of  the  soil,  nor  one  wcnrd  whicU 
directs  that  the  isail  i^  to  become  vested  in  the  under- 
takers. It  is  said,  that  this  act  of  Pariiament,  which  was 
passed  in  the  rdgn  of  Ckarlei  2,  was  drawn  up  with  les^ 
caution  than  acts  of  Parliament  in  modem  times  uponl 
audi  subjects  are  generally  drawn,  and  that  therefore 
it  ought  not  to  receive  a  strict  construction.  Supposing 
that  to  be  true,  still  it  Would  have  been  just  as  easy  to  in- 
troduce a  power  of  purchasing  the  soil,  if  such  a  power 
l¥as  intended  to  have  been  given,  as  to  have  expressed  the 
H^tute  in  the  terms  in  which  it  is  framed!.    The  words  of 
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19^.  this  act  of  Parliament  are,  that  ''  the  commissioners  'shall 
^•^"^^^  have  power  to  say  what  and  how  much  satisfaction  every 
^^  '  person  shall  have,  in  respect  of  any  prejudice^  Ibss,  or  da- 
^oLPFiMCH^  mage  by  him  sustained,  or  that  may  be  sustained  by  him,  for 
sudi  proportion  of  his  lands  liext  adjoining  to  the  naviga- 
tion, as.  shall  be.  made  use  of  for  bridges,  ways,  or  passages, 
or.by  doing  any  thing. appointed  or  consented  to  be  done, 
by  virtue  of  this  act."  Now  if  all  that  this  act  gave  au- 
thority to  do,  had  been  done,  namely,  the  completion  of 
this  navigation,  there  is  no  reason  to  suppose  that  the 
soil  would  have  been  purchased ;  for  the  sole  object  of  the 
act  might  have  been  accomplished  without  any  purchase  of 
the  soil  whatever.  The  act  certainly  never  contemplated  2iny 
sale  of  the  soil  in  the  channel  of  these  rivers,  and  the  ob- 
ligation to  complete  the  navigation  might  very  well  exist, 
wiUiout  the  owner  of  the  navigation  being  the  owner  of  the 
soil  over  which  the  water  flowed.  If  therefore  it  was  not 
necessary  that  the  ownership  of  the  soil  should  be  vested  in 
the  undertakers,  what  reason  have  we  to  suppose  that,  that 
whicli  was  not  necessary  to  be  done  must  have  been  done  ? 
T^e  undertakers  of  the  navigation  are  to  make  a  corapensarr 
tioh  to  the  owners  of  the  land  adjoining,  for  any  injury  or 
damage  sustained  by  them  in  the  completion  of  the  naviga- 
tion ;  which  does  not  necessarily  import  that  all  right  of 
ownership  in  the  land  itself,  is  to  be  divested  out  of  the 
proprietor  of  the  soil  through  which  the  navigation  is  to  be 
carried.  There  is  nothing  to  lead  my  mind  to  suppose 
'  that  a  purchase  of  the  soil  in  question  coidd  ever  have  taken 
place.  I  think  that  if  this  case  had  been  presented  ;tQ  ttie 
Jury  in  this  view  of  the  act  of  Parliament,  and  their  att^-» 
f  on  had  been  called  to  Its  orjgipal  object,  they  wotld  have 
come  to  a  different  f^oncli^sion.  It  may  be  observed,  with- 
out entering  into  any  more  detail  as  to  the  provisions  of  the 
act  of  Parliament,  that  the  lease  which  has  been  adverted 
to,  puts  this  matter  in  a  light  still  more  favourable  to  the 
djpfendant.    That  lease,  it  is  contended,  is  evidence  that  th^ 
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banks  of  the  navigation  belong  to  the  lessor,  who  is  the        183S. 
proprietor  of  the  navigation.    The  great  object  of  the  lease 


nrofesses  to   be  a  grant  of  so. much  of  the  water  of  the  ^^ 

river  as  may  be  necessary ^f or  the  irrigation  of  the  land;  for  GoioriacB^ 
which  purpose  there  is  a  demise  of  four  hatches  or  sluices 
standing  on  the  bank  of  the  river.  Now,  for  what  purpose 
can  those  hatches  have  been  made,  but  for  the  more  conve- 
iiieot  conveyance  of  water  from  the  river  through  the  banks 
to  the  adjoining  lands  ?  But  it  is  said  that  this  demise  of 
the  hatches  imports  that  the  hatches  belonged  to  the  lessor; 
Probably  it  does ;  but  it  is  contended  further,  that  as  the 
hatches  belong  to  the  lessor,  the  bank  must  also  belong  to 
him.  Now  that  is  a  conclusion  which  by  no  means  follows. 
I  take  it  that  the  hatches  are  unnecessary  to  the  maintenance 
of  the  navigation,  and  that  the  undertaker  would  have'  no 
right  to  place  the  hatches  there  against  the  wishes  of  the 
owner  of  the  land.  This  construction  is  greatly  strengthened 
by  the  terms  of  one  of  the  covenants  of  the  lease,  by  which 
the  lessee  covenants  for  all  time  during  the  demise  to  permit 
and  suffer  the  lessor,  or  his  servants,  as  often  as  shall  be 
necessary,  for  the  navigation  of  the  river,  or  tlie  reparation 
thereof^  to  stop,  shut  down,  draw,  or  open,  or  keep  shut,  or 
open,  the  hatches  or  sluices,  for  the  purpose  of  maintaining 
the  navigation ;  and  there  is  a  further  provision,  that  the 
lessee  shall,  at  the  end  of  the  term,  make  good  the  bank  of 
the  navigation  where  the  hatches  are  placed.  Giving  to  this 
lease  the  iiillest  effect  which  it  is  capable  of  receiving,  I 
think  it  does  not  in  any  degree  influence  the  case,  or  pro- 
duce any  conclusion  unfavorable  to  the  defendant.  On  these 
grounds,  therefore,  I  think  this  case  ought  to  go  to  another 
inquiry. 

Bay  ley,  J. — I  am  of  the  same  opinion.  It  does  not 
appear  to  me  that  the  case  was  left  to  the  Jury  with  refer- 
ence to  the  act  of  Parliament,  in  the  way  in  which  it  ought 
U>  bave  been  left  for  their  consideration ;  and  I  am  strongly 


Mouum 


^gUi       4iipeked  %9  ilmky  tUt  ^^videilce  of  acts  of  oifmerAip 
•n  iie  lolker  parts  of  Ak.  baak  was^  undor  the  drcumr 
^  tIaDCas,  impraperly  admitteiL    Tba  act  of  Pkriiaiiient  give^ 

Qai»n«cv«  fp,  ^  oommis^oiien  power  lb  do  ,aH  acts  tUt  may  be  ne^ 
ees^aly  for  the  pilrpose  of  tnakiiig  new  diaonels,  and  pror 
mles  that  satisfiustion  shall  be  ulacia  firom  tinife  to  time  in 
case  any  thing  should  be  done  to  prtjvudice  the  rights  of  the 
owners  of  the  adjoining  lands.  It  provides,  that  nnder  the 
|>ower  of  making  new  channels^  they  have  a  right  to  exca^ 
vate  niew  cuts,  and  to  make  Hanks,  in  oider  to  secure  the 
water  in  the  ch^miels  nirhicli  are  to  be  made.  They  are  au- 
dionsed  not  only  to  use  the  channels,  but  the  adjoining  land 
for  any  purpose  that  may  be  necessary  to  carry  into  effect 
ibe  power  which  the  act  gives  them^  Under  that  act,  which 
gives  thtoi  no  express  power  to  purehoie,  they  have  a  right 
t0  obtein  ^very  thing  which  would  be  beneficial  to  them  for 
the  purpose  of  carrying  into  effect  the  object  ,in  contem- 
j^ktsei^  iBind  I  thifak  it  was  a  matter  6t  to  have  been  pressed 
iqmt  the  constdenftion  of  the  Jtiry,  that  they  had  no  ex- 
pnels  (K)Wer  to  purchase,  and  therefore  that  the  probability 
waiB^  that  thfe  land  in  qu^don  never  had  been  purchased. 
It  is  suggested  in  argument,  oh  the  part  of  the  plaintiff",  that 
even  supposii^  die  undertakers  of  the  canal  did  not  pur* 
chase  the  adjoining  land,  but  were  merely  allowed  to  throw 
Ifipoii  tbe  atiljdining  huoks  the  soil  etcavated  from  the  chan* 
H^i  still  ihdt  WQtdd  give  to  the  (^rofnTietoi*  of  the  cand  a 
^ght  to  what  shoidd  be.grewtnj^  oh  ibt  htak^  That  1  deny* 
The  proprietors  of  die  tanal  woiild  indeed  be  excused  from 
^  trespass  diey  hdd  otmuniftfed  in  iexcavating  the  channel^ 
and  throwing  the  soil  upon  the  axyoining  kndi  beduse  for 
that  they  would  have  made  satisfaction  to  the  owners  of  the 
adjoining  land.  They  would  be  entitled  to  have  the  bank 
90i|tiQued  for  aU  |»urposes  for  v^hibh  it  would  be  nece^ry 
to  the  nayigatito ;  but  fo^  the  purpose  of  growing  any 
th^g  upon  that  banki  they  clearly  had  no  right.  As  to  lb# 
bank  in  qujs^tioo,  it  seems  to  me  that  die  evidence  of  lic^ 
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of  owaardhip,  on  th6  jtet  of  die  pliiiotiflF,  ww  met  by  suck       |^^« 
•troDg  acti  of  ownenfaip  on  the  {mrt  of  the  defehdanty  that       hollu' 
I  think  the  cafte  for  the  defitadant  ought  to  have  been  {pressed  i».    ' 

9Mieh  more  strongly  upon  the  oonsidoration  of  the  Jury.  ^ 

I  think  it  was  mo6t  improbable  that  the  plaintiff  had  ever 
made  any  purchase  of  the  soil  io  question.  The  letue 
wbidi  was  givefl  in  evidence^  in  my  judgment,  does  not  war- 
mnt  Ate  inference  that  the  plaintiff  was  the  proprietor  of 
the  soil,  upon  which  the  bank  in  question  was  erected,  be«* 
cause  it  is  evident  that  the  sluices  therein  mentioned  must 
have  been  originally  made  for  the  purpose  of  enabling  tho 
Ivateir  to  paiss  out  of  the  canid  to  irrigate  the  adjoining  land. 
Those  sluices  may  originally  have  been  erected  by  the  pIt^« 
prietor  of  the  canal  for  purposes  connected  with  the  use  of 
the  canal ;  they  may  have  been  ibade  in  die  bank  in  order  to 
firaw  off  any  superabufadance  of  water.  But  the  great  ob^ 
ject  of  the  lease  in  question  seem^  to  hive  been  to  give  to 
Ike  proprietor  of  the  ai^otning  land  the  use  of  the  water  of 
Ae  canal  for  the  purposes  of  irrigation,  and  so  long  as  fao 
got  it  conv^ed  to  him  in  this  manner,  probably  he  would 
not  be  particularly  anxious  abont  the  vtrords  of  the  con- 
veyance. It  appears  to  me  therefore  on  the  first  ques^ 
tion,  that  as  the  act  of  parliament  gave  no  power  to  the' 
undertakers  to  purchase  the  soil,  the  improbability  of  a 
purchase  should  have  been  pressed  upon  the  consideration 
of  die  Jury.  Upon  the  other  point  I  am  disposed  to  think; 
that  the  plaintiff  was  not  at  liberty  to  go  ifkito  evidence  of 
the  exercise  of  acts  of  ownership  upon  other  parts  of  the 
baonic  in  qoestioo,  bpt  that  the  evidence  should  have  been 
confined  to  what  was  done  on  this  particular  spot.  The 
daaes  which  ha^  established  that  a  party  is  at  liberty  to 
pro^  what  has  been  done  on  one  spot,  in  order  that  he  mdy 
shew  hii  right  b  anotberi  are,  i  think,  all  referrable  to 
Ais  description  of  case,  namely,  where  there  is  a  reason* 
Ade  probability  (and  that  reasonable  probability  previously 
made  out)  that  the  whole  fine  has  been  in  one  owner,  and 
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ins.        that  tlie  ownerehip  has  been  one  and  the* same.    That  was 
the  ground  upon  which  the  cate  of  Stanley  v.  White  vtbb 
decided ;  and  that  is  the  principle  upon  which  evidence  of 
OoLBFiNCH.    that  description  was  rgected  in  the  case  of  Tytwhitt  v. 

Wynne  (a).  1  am  not  sure  whether  in  the  case  of  Stanley 
T.  White  the  evidence  ought  to  have  been  received  upon  the 
pleadings  as  they  were  at  that  time  fhuned,  because  1  am 
not  certain  whether  the  plaintiff  in  his  replication  in  that 
case  should  not  have  stated  that  the  trees  were  growing  upon 
a  certain  district  constituting  one  belt,  and  from  that  cir- 
cumstance have  stated  that  they  were  his  trees;  because 
that  would  have  informed  the  defendant  that  the  plaintiff 
meant  to  go  into  evidence  of  the  description  received. 
Whether  I  am  right  in  this,  I  will  not  take  upon  myself  to 
determine.  But  I  am' satisfied,  that  in  looking  through  the 
cases  on  this  subject,  they  all  proceed  upon  the  ground  of 
an  unity  of  ownership,*  and  an  unity  of  character,  between 
the  spot  in  question  and  the  other  parts  of  the  estate  with 
respect  to  which  evidence  is  given.  ]Now  in  this  case  there 
is*  no  such  unity  of  ownership,'  nor  any  such  unity  of  cha-r 
racter  previously  established.  Here  is  the  bank  of  a  new 
cut,  which  in  all  human  probability  passes  through  the 
lands  of  many  different  persons.  It  is  not  necessary  for 
the  purposes  of  the  navigation  that  the  undertakers  should 
purchase  the  soil ;  and,  if  it  were,  many  persons  might  be 
willing  to  sell,  and  others  might  not.  Some,  for  an  adequate 
compensation,  might  be  disposed  to  part  with  their  land  up 
to  the  very  edge  of  the  water,  whilst  others  might  refuse  to 
give  up  a  single  inch.  Is  it  to  be  supposed,  that  because 
nineteen  persons  have  conveyed  their  freeholds  up  to  the 
water's  edge,  the  necessary  inference  is,  that  the  twentieth 
has  also  conveyed  his  property  in  like  manner  i  It  seems 
to' me  that  the  plaintiff  was  not  at  liberty  to  go  into  evi- 
dence of  any  acts  of  ownership  which  he  might  have  exer- 
cised on  other  parts  of  the  line  of  this  canal,  until  he  ha4 

(a)  fBam.  6c  Aid:  554. 
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previously  established  that  there  was  an  unity  of  ownership       1823.  . 

and  character  in  all  the  lands  upon  the  banks.    As  no  such 

unity  of  character  and  ownership  was  established,  this  rule 

must  be  made  absolute.  Ooldpimch. 


HoLROTD,  J. — The  act  of  16  &  17  Car.  2.  appears  to 
me  to  form  a  very  important  feature  in  the  present  case^ 
in  order  to  consider  the  effect  of  the  evidence  of  acts  of 
ownership  upon  which  the  plaintiff  rests  his  title  to  the 
locus  in  quo,  as  raising  a  presumption  that  the  soil  was  in 
him.  In  that  point  of  view  the  effect  of  the  provisions  of 
the  act  should  have  been  fully  brought  under  the  considera- 
tion  of  the  Jury.  There  is  nothing  in  this  case  inconsistent 
M'ith  the  notion  that  the  right  of  soil,  through  which  the 
river  Ichen  passes,  should  exist  in  other  persons  totally  in- 
dependent of  any  of  the  powers  given  by  act  of  parliament. 
The  act  authorizes  the  undertakers  to  compel  other  persona 
to  allow  the  use  of  the  land^  through  which  the  new  cuts 
are  to  be  carried,  upon  an  adequate  compensation  given  for 
that  privilege^  for  all  the  purposes  of  navigation ;  but  it  is 
totally  unnecessary  for  any  beneficial  purpose  mentioned  in 
the  act|  that  the  undertakers  should  become  the  purchasers 
of  the  soil.  The  presumption  is  against  their  doing  so; 
for  if  the  provisions  of  the  act  of  Parliament  are  taken 
into  consideration,  the  right  of  soil  is  wholly  unconnected 
with  the  object  which  the  legblature  had  in  view.  The 
act  itself  affords  no  ground  for  supposing  that  the-  pur- 
chase of  the  soil  was  necessary  for  any  of  the  purposes 
therein  mentioned.  Then  does  the  lease  which  has  been 
given  in  evidence  carry  the  case  any  further,  so  as  to  shew 
a  right  of  soil  in  the  plaintiff?  I  think  it  does  not,  and  that 
the  inference  is  the  other  way;  because  the  lessor  only 
grants  the  use  of  the  water  for  a  given  time,  and  the  sluices 
and  hatches  are  only  erected  for  the  purpose  of  enabling 
the  lessees  to  enjoy  the  benefit  of  the  water  in  the  irrigation 
ol[  their  lands.    The  sluices  and  hs^tches  may  be  the  pro- 
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i829«      perty  of  tbe  plaintiff,  as  eomifictoA  iritk  the  navigatkmy 

^^v^^      which  is  the  primary  ol^ect  of  tlia  atatute,  bi^  they  afford 

^«.         no  evidence  of  a  right  in  the  aoiL    Ab  tvtfie  evidence  of 

Qoiasivcs*   acts  done  by  the  plaintiff  upon  the  banks  of  othec  parts  of 

the  line   of  navigation,  I  think  such  evidence  wras  inadniis^ 

Bjhh,  on  thiff  ground^  titet  theie  vas  not  any  preUmibary'evi'' 

4fince  to  shew  that,  this:  had  bean  cne  propertyi  and  tikat 

Iheca  had  been  aa  unity  of  lade  previoas:  to  ike  acts  of 

0itaieT8h^  and  enjoyment  upo«  vdiick  the  pfauo^ff  relies. 

'.  Best,  J. — It  has  been  argwdy  that  assuming  we  should  b« 
of  opinion  Ais  "verdict  waa  not  right,  we  ought  not  to  send 
the  case  down  to  a  new  trial ;  Mid>  in  support  of  Aat  argu- 
ment we  have  been  referred  ta  the  course  usually  adopted 
in  the  Court  of  Choncery.  Verdicta  have  a  different  efiect 
in  Chancery  from  what  diey  have  in  (his  Court.  In  Chan* 
eery  they  are  merely  to  inform  the<  conscience  of  the  Judge. 
Heoe  they  are  to-  be  acted  upon  in  ftiture  as  precedents  and 
evidence  of  right  between  the  paities ;  and  it  appears  to  me 
that  we  should  be  usurping  the  province  of  the  Jury,  if  we 
vwre  to  suffer,  a  verdict  to  stand  where  evidence  was  re^^ 
ceiled  which  ought  to  have  been  rejected.  It  is  impossible 
to  say,  in  the  view  which  we  are  bound  to  take  of  this  case, 
that  this  verdict  is  right.  lam  satisfied,  first,  that  evidence 
was  received  which  ought  to  have  been  rejected ;  and,  second^ 
that  the  act  of  Parliament  upon  which  the  plaintiff  relies, 
makes  against,  rather  than  for  him.  The  statute  of  Car.  £; 
m  my  opinion,  gives  nothing  like  a  right  to  purchase  the 
aoil.  It  is  said  we  may  presume  an  agreement  between  the 
parties  for  the  purchase  of  the  locus  in  quo,  by  connecting 
tfie  uctS'  of  ownership  with  the  provisions  of  the  statute* 
Nobody  who  looks  attentively  at  *  the  statute  can  suppose 
dmt  it  raises  any  such  presumption ;  and  as  to  the  acts  of 
Ownership,  they  are  completely  met  by  the  evidence  on  the 
]^art  of  the  defendant.  I  think  the  act  of  Parliament  giv69 
nothing  to  the  undertakers  of  thi9  canal  but  the  right  of 


iplduog  towiiig*pptiifl,  and  unng  audi  paths  merely  for  die  ifiM» 
purposes  of  the  nav^Uoo,  giving  to  die  owners  of  the  soil  uqu^ 
a  compensation  for  any  damage  they  may  sustain  from  such  «• 

an  appropriation  of  their  land.    It  is  said  that  this  posses-  ""C"! 

sion  of  the  banks  for  the  purposes  of  navigation  gives  the 
plaintiff  a  right  of  soil  in  the  land,  and  consequently  a 
right  of  appropriating  to  hiiuBelf  die  produce  of  die  land. 
That  proportion  can  never  be  considered  as  law  in  diii 
tCpurlL    Allusion  has   been,  made  to  modem  acts  of  par- 
liament, but  I  think  we  shall  arrive  at  a  sounder  construc- 
tion of  this  case,  by  confinbg  our  attention  to  the  older 
statutes.    The  act  23  Hen.  8.  c.  5.  appointing  commis- 
sioners of  sewers,   contains  terms  nearly  similar  to  those 
contained  in  the  statute  now  under  connderation.     Is  it  to 
1^  contended   that. the  commissioners  of  sewers  have  any    ' 
interest  in  the  soil  under  the  powers  of  their  commisnon  i 
It  is  distinctly  stated  by  Callis  (a),  in  his  reading  on  the 
jStatute  of  ^w^rs,  t)uit  they  certainly  have  not>  and  that  opK 
nion  has  been  recendy  acted  upon.  The  commissioners  have   ^ 
the  use  of  the  wateri  and  may  erect  wdls  and  make  banks ; 
but  CcUlis  takes  a  distinction  between  a  wall  erected  by  the 
commissioners,  and  a  bank  erected  by  them,  and  says,  as  to 
die  latter,  the  property  and   ownership  is  in  him  whose 
grounds  acyoin  thereto.    This  doctrine  Mtu  recognized  in 
.the  case  of  The  Duke  of  Newcastle  v.  Clark  (&),  where  it 
:was  held,  that  the  commissioners  of  sewers  have  not  such 
o  possession  of  a  wall  or  dam  erected  by  them  as  will  en- 
title them  to  maintain  an  acdon  of  trespass.     If  the  com- 
fnissioners  of  sewers  have  not  such  a  possession  of  their 
banks  and  walls  as  will  enable  them  to  maintain  trespass,  I . 
apprehend  it  is  clear  that  under  this   act  of  Parliament, 
which  contains  terms  exactly  similar  to  those  of  the  Statute 
of  Sewers,  the  plainUff  cannot  maintain  this  acdon.     I  think 
this  act  of  Parliament  ought  to  have  been  presented  to  the 
.attention  of  the  Jury,  and  that  the  attention  of  the  learned 

(a)  Page  5f ,  ist  4to  edition.  (6)  2  J.  B.  Moore,  666, 
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Judge  ought  to  have  been  called  m<^e  particalarly  to  its 
provisions.  It  is  not  for  me  to  say  vrhat  will  be  the  effect 
of  it  when  submitted  to  another  Jury,  but  the  plaintiff  will 
have  to  contend  for  a  right  of  soil  dehors  the  act;  because 
I  apprehend  he  will  have  some  difficulty  in  contending  that 
any  right  of  soil  is  given  by  the  act  itself. '  1  concur  with 
my  Lord  Chief  Justice  and. my  learned  Brothers  in  the 
reasons  diey  have  given  why  the  evidence  which  h^s  been 
received  ought  to  have  be^n  rejected,  and  therefore  this  rule 
ought  to  be  made  absolute. 

Rule  absolute.- 


Wedne$diiiff     GuNSON  and  Others,  Assignees  of  Goldie  v.  Metz^ 

Atsigneetof  a  xxSSUMPSIT  by  indorsees  against  drawer  of  a  bill  of 
clared  as  in-'  ^change.  At  the  trial  before  Abbott,  C.  J.y  at  the  Lon- 
donees afninat  ^^^  adjourned  Sittings,  after  laStTerm,  the  case  was  this  : 
bin  of  ex-  The  bill  in  question  for  160/.  dated  18th  September,  IS  16, 
prove  notice  to  at  twelvemonths,  was  drawn  by  the  defendant  upon  and 
^  di^onor  accepted  by  Edzcard  Serrate,  indorsed  by  the  defendant 
by  the  ac-  to  John  Kinnear,  and  by  him  to  the  plaintiffs.  The  plain- 
beid  that  an  tifis  proved  a  prim^  facie  case  as  indorsees.  The  declaraticoi 
tSeeiTthe    *'  *v?rred  a  presentment  to,  and  dishonor  by,  the  acceptor, 

drawer  and^.,  gnj  j^^  notice  thereof  to  the  defendant,  but  no.  evidenca 
(an  intermedi- 
ate indorsee)    was  offered  in  support  of  the  latter  averment.     To  supply 

the  bill  in        ^^  de6ciency  of  proof,  the  plaintiffs  produced  an  agree- 

2^««^*®|J^»^»^^ment,., dated    I5ih  May,  1818,  between  Kt/iwear  and  the 

bills,  to  which  defendant,  by  which,  after  reciting  that  the  bill  in  question^ 

the  drawer  was 

a  party,  over-    and  certain  other  bills  drawn  by  the  defendant,  /'  were  then 

or'onriit  t^  be  *^'  ^^  ^'^^"^  ^^^^  ^"®»  *^  were,  or  ought  to  be  in  the  hands 

in  the  hands  of  of  Kinnear  J*  it  was  agreed  tliat  Kinnear  should  accept 
K.,  was  evi-  ,      .      *  .         o  IT 

dence  to  sa-  ^ 

tisfy  the  averment  *of  doe  notice  of  dishonor  to  the  drawer,  thongh  the  assif^iefs 
were  no  parties  to  the  agreement  :-rHeld  alae,  that  the  assignees  were  not  bomid  t^ 
prove  in  tact  that  they  were  assignees,  though  they  declared  in  that  character. 
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ptyment  for  all  the  bills  by  weekly  instahnenU  from  tha  da^       16^3.' 

feodant ;  and  it  was  contended,  that  as  this  instrument  was 

dated  eight  months  tfter  the  dishonor  of  the  bill,  and  ex«» 

pjretsly  described  the  bill  as  then  over  due,  and  provide^  a       Hktz« 

Hiode  of  satisfying  the  claim  upon  the  defendant  in  respect 

of  it»  in  effect  it   amounted  to  a  waiver  of  the  notice  to 

him  of  the  dishonor  of  the  bill,  and  thereby  relieved  the 

plaintiffs  from  the  necessity  of  proving  such  notice.    For 

the  defendant,  it  was  contended,  that  this  did  not  amount 

to  a  waiver  of  notice  as  between  these  parties^  and  it  waa 

further  objected,  that  as  the  plaintiffs  had  declared  as  assign* 

pees  of  a  bankrupt,  they  were  bound  to  prove  that  diey 

really  stood  in  that  character.     The  learned  Judge,  how* 

ever,  over-ruled  both  objections,  and  directed  a  verdict  for 

the  plaintiffs^  with  liberty  to  the  defendant  to  move  to  enter 

a  nonsuits 

Piatt  now  moved  .  accordingly^  and  relied  upon  both 
points.  The  agreement  put  in  was  no  waiver  of  the  plains 
tiff's  laches  in  not  proving  the  notice  to  defendant  of  the 
dishonor  of  the  bill.  In  the  first  place,  it  bad  not  for  itp 
object  the  making  any  such  concession,  but  merely  mention* 
ed  the  bill  in  question  in  its  recital,  with  a  view  to  an 
accommodation  upon  other  matters  between  the  parties  to 
the  agreement;  and  in  the  next,  the  plaintiffs  were  no 
parties  to  it,  nor  was  the  promise  to  pay  this  bill,  if  any 
such  promise  it  contained,  made  to  the  plaintiffs,  but  to  t 
third  person  not  then  the  holder  of  the  bill;  and  in  every 
one  of  the  cases  in  which  a  subsequent  promise  to  pay  by 
the  drawer,  has  been  held  to  be  a  waiver  of  laches,  the 
promise  has  been  given  to  the  then  actual  holder  of  the 
bill.  It  has  been  decided,  that  an  agreement  between  the 
parties  to  a  bill  that  it  should  not  be  put  in  suit  till  cer- 
tain  estates  were  sold,  was  no  excuse  for  want  of  notice  of 
non-payment,  Free  v,  Hawkins  (a);  which  is  as  nearly  as 

(«)  1  Holt's  N.  P.  550. 
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possible  the  present  case ;  and  upon  this  principle  therefore 
the  verdict  was  clearly  wrong.  Then,  as  to  the  second 
objection,  the  plaintiffs  were  clearly  bound  to  prove  thai 
they  actually  filled  the  character  in  which  they  brought  their 
action ;  and  therefore  some  evidence  that  they  were  assig- 
nees of  Goldie  was  absolutely  necessary.  It  is  true  that 
the  bill  was  indorsed  to  them  as  such  assignees,  but  that 
was  immaterial ;  they  chose  to  appear  upon  the  record  as 
assignees,  and  therefore  they  were  bound  to  prove  in  point 
of  fact  that  they  were  so. 

Per  Curiam. — Neither  of  these  objections  affords  any 
ground  for  setting  aside  the  verdict  in  this  case.  Upon  the 
first,  the  question  whether  the  agreement  was  a  waiver  of 
the  want  of  notice  of  dishonor  does  not  arise,  because 
the  bill  itself  being  set  out  specifically  in  the  agreement 
as  then  over  due,  was  evidence  of  actual  notice  of  its  dis- 
honor ;  for  how  could  the  defendant  know  it  to  be  over  due, 
unless  he  also  knew  it  to  have  been  dishonored?  There 
was,  therefore,  suflScient  evidence  that  the  defendant  had 
received  notice  that  the  bill  was  dishonored.  Upon  the 
second, — evidence  of  the  plaintiffs  right  to  sue  as  assignees 
was  perfectly  unnecessary,  because  as  the  contract  upon 
which  they  sued  was  made  after  the  bankruptcy,  they  were 
not  bound  to  sue  as  assignees,  but  might  have  brought  the 
action  in  their  own  name ;  and  consequently  all  that  relates 
to  their  characters  as  assignees  may  be  treated  as  surplus- 
age, and  struck  out  of  the  declaration  without  at  all  im- 
pairing their  claim  in  the  present  action. 

Rule  refused  (a)« 

(4)  Vide  Evmt  v.  MMf  Cowp.  569t 
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Lanodalb  and  Others  v.  Parry  the  Elder.  ^j^n^^* 

Assumpsit  upon  several  guaranties  given  by  the  de-  ^^^[^^^^J; 
fendanty  to  pay  for  goods  sold  and  delivered  by  the  plaintiflfs  the  delWery  of 
to  his  son.     Plea»  non  assumpsit.    At  the  tiial  before \^ 6-  which  are  ac- 
boit,  C.  J.  at  the  London  acUoumed  Sittings  after  kst  Term,  ^^^f^^  ^^ 
the  cause  was  tried  upon  admissions,  stating  the  following  latter  upon  Uio 

V        ,    „  /  .    ,  credit  of  the 

bets  : — In  1813-14,  Joseph  Parry  the  younger,  carried  on  former.    The 
the  business  of  a  distiller  in  Hatfield-streei.    The  plaintiffs,  {^^r'trlde'^is^ 
who  were  wholesale  distillers,  supplied   him  from  time  to  *^^J  "^^"5^*' 

,  and  the  bilU 

time  with  spirituous  liquors,  in  consequence  of  notes  or  of  parcels  are 
orders  written  on  his  behalf  to  the  plaintiffs  by  the  defen*.  ^  ^tLme  of  c. 
dant, .  in  the  following  terms :—  Trtdit*  u'^'ti^^ 

larged    from 

Gentlemen* — Please  to  deliver  two  pipes  of  spirits « without  the 
for  Mr,  Joseph  Parry  of  Hatfield^treet,  and  wiU  obUge.      )t7^^t^c.  hi 

Gentlemen,  your  humble  Servant,  coming  bauk- 

'^  r     rfc  nipt,  B.  prove« 

J.PARRYt       the  amount  of 
■XM  T      J  A  r*  the  goods  uo- 

Messrs.  header  and  Co.  der  the  com 

mission,  which 
exceeds  more 

Other  notes  or  orders  were   similar  in  substance,  only  than  two  fifths 
spying  "  for  the  distillery  in  Hatfield^street,**     Upon  these  and  signH  his 
notes  or  orders  the  plaintiffs  declared  as  upon  guaranties  to  Without ^any 
pay  the  debt  of  Joseph  Parry  the  younger;  who  in  No-  communica- 
vember  1814,  became  bankrupt,  at  which  time  he  was  in-  who  at  the 
debted  to  the  plaintiffs  m  a  sum  of  1972/.  1&.  3d.    The  bankruptcy  u 
usual  credit  given  in  the  plaintiiT's  business  was,  four  months.  «^''°^»^»  a"^ 

^^  "  '^  .  '  does  not  return 

The  amount  of  debt  above  mentioned  had  been  contracted  to  this  country 
by  Joseph  Parry  the  younger,  during  the  whole  period  he  y^|^  ^atter- 
was  in  business,  and  no  payment  had  been  made  by  him  to  ^*t*Jj  '^^sUU 
the  plaintiffs  in  that  interval.     The  delay  of  payment  and  ^^^^^^  ^*  ""■'®<y 
elongation  of  credit  for  the  goads,  bad  taken  place  without 
the  knowledge  of  the  defendant ;  all  the  bills  of  parcels 
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had  been  made  out  in  the  name  of  Joseph  Pany  the  younger. 

The  plaintiflfs  proved  the  Mrhole  amount  of  their  debt  under 
Lang DALE  .    . 

V.  the  commission  of  bankrupt  issued  against  Joseph  Party 

the  younger,  as  a  debt  due  from  him  to  them,  upon  an  af&« 
davit  for  goods  sold  and  delivered,  and  received  dividends 
from  his  estate,  by  which  the  balance  due  to  them  was 
reduced  to  1551L  !$•  11  J.,  and  signed  his  certificate  with- 
out any  communication  with  the  defendant,  which  certifi- 
cate was  afterwards  allowed  by  the  Lord  Chancellor.  The 
debt  so  proved  by  the  plaintiffs  amounted  to  more  than 
two-fifths  of  all  the  debts  proved  under  the  commission. 
The  plabtiffs  were  unable  to  arrest  the  defendant  until  the 
month  of  September  1821,  be  having  been  abroad  from  the 
eve  of  the  bankruptcy  until  that  time,  but  the  plaintiffs  had 
9ued  out  a  writ  to  avoid  the  statute  of  limitations.  Tlie 
sum  sought  to  be  recovered  in  this  action  was  1551/.  Is*  1  Id. 
the  balance  due  to  the  plaintiffs  at  the  time  .of  granting  the 
certificate  to  Joseph  Parry  the  younger.  Under  these  cir- 
cumstances, the  question  was,  whether  the  defendant  was 
liable  upon  the  guaranties  above  mentioned,  and  the  learned 
Judge  being  of  opinion  that  he  was,  the  plaintiffs  had  a 
verdict. 

Pattesofff  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  upon 
two  grounds;  first,  that  the  plaintiff's  having  proved  their 
whole  debt  under  the  commission  against  their  principal 
debtor,  and  signed  his  certificate,  without  the  consent  of 
the  defendant  who  was  only  surety,  had  thereby  discharged 
him  from  his  liability  upon  the  guaranties  ;  and  second,  that 
tlie  notes  on  which  the  action  was  brought  did  not  amount 
to  guaranties  in  point  of  law,  but  were  mere  orders  for  the 
delivery  of  goods  without  any  promise  to  pay  for  them. 
As  to  the  first  point;  as  the  plaintiff^s  were  creditors  for 
more  than  two-fifths  of  the  whole  amount  proved  under 
the  commission,  the  certificate  could  not  have  been  obtained 
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without  their  sigDatures,  and  the  act  of  signmg  it  therefore^  1623. 
Ivas  voluntary  on  their  part.  In  the  year  1814/ they  elect- 
ed the  principal  as  their  debtor^  laid  by  for  a  period  of 
eight  years,  and  then  came  upon  the  surety.  Under  such  P^**^-* 
circumstances,  the  law  would  hold  that  they  had  discharged 
the  surety,  and  for  two  substantial  reasons;  first,  that  if  the 
creditor  in  such  a  case  were  allowed  to  sue  the  surety,  the 
surety  might  afterwards  in  his  turn  ^e  the  principal,  and 
the  result  would  be,  that  the  creditor  migUt  in  effect  sue  the 
principal  in  direct  violation  of  his  certificate ;  and  second^ 
that  as  the  surety  had  a  right  to  inforce  against  the  principal 
M  the  claims  which  the  creditor  had  against  him,  the  ere* 
ditor  by  giving  up  any  of  those  claims,  prejudiced  the 
surety,  and  thereby  discharged  him  frgm  his  oi^inal  liability* 
There  was  no  decided  case  precisely  in  point  vrith  the  pre- 
s^nt,  but  the  argument  contended  for,  seems  to  have  been 
admitted  in  several  cases ;  Ex  parte  WUson  (a).  Mead  v. 
Braham  (6),  and  Ex  parte  Hughes  (c);  for  not  one  of  th^se 
goes  the  length  of  determimng,  that  the  creditor  has  a  right 
to  go  out  of  his  way  to  discharge  the  principal  to  the  pre-* 
judice  of  the  surety.  The  statute  49  Geo.  3.  c.  12t.  s.  14. 
seems  also  to  sustain  the  present  argument,  for  it  is  there 
said,  that  the  proving  or  claiming  a  debt  under  a  commission 
of  bankrupt  by  any  creditor,  is  to  be  deemed  an  electioh 
by  such  creditor  to  take  the  benefit  of  such  commission 
with  respect  to  the  debt  so  proved  or  claimed  by  him. 
With  respect  to  the  second  ground,  the  notes  upon  which 
the  plaintiffs  had  declared,  did  not  amount  to  legal  guaran- 
ties, inasmuch  as  diey  did  not  contain  any  express  promise 
to  pay  for  the  goods  ordered ;  their  language  was  only 
"  please  to  deliver  for  Mr.  Joseph  Parry,"  or  **  for  the 
distillery  at  Hatfield-street.'*  There  is  not  only  no  promise 
by  the  defendant  to  pay  or  secure  payment,  b\it  a  specific 
reference  to  another  person  for  that  purpose,  whereas  the 
declaration  averred  a  promise  by  the  defendant  to  be  an- 

(a)  11  Vcs.  4ia  (6)  3  M.  &  S.  fl^.  (c)  5  B.  ScA.  483. 
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swerable  for  the  debt  of  bis  sod.    Upon  both  these  grounds 

therefore,  but  relying  more  particalarly  upon  the  first,  the 

rr"""     defendant  was  exempted  from  all  liabilit}',  and  a  nonsuit 
Parry*        j^^^j  follow. 

Per  Curiam. — ^There  is  no  weight  in  either  of  the  ob- 
jections taken  in  this  case.  With  respect  to  the  6rst«  which 
is  the  more  general  question,  it  is  not  necessary  upon  the 
present  occasion  to  decide,  whether  a  creditor  who  proves 
his  debt  under  a  commissicMi  issued  against  his  principal 
debtor,  and  afterwards  enables  him  to  obtain  his  certificate, 
behind  the  back  of  the  surety,  does  or  does  not  in  any  case 
discharge  the  surety ;  because  there  are  circumstances  in 
this  case  which  might  well  take  it  out  of  any  general  rule 
upon  the  subject.  The  surety  here  absents  himself,  and  is 
not  to  be  found  for  a  period  of  eiglit  years,  and  it  would  be 
too  much  to  say,  that  a  bankrupt  who  conducts  himself  well, 
is  to  be  deprived  of  all  chance  of  obtaining  his  certificate, 
and  reinstating  himself  in  business  during  so  long  a  time, 
merely  for  the  sake  of  a  man  who  has  become  his  surety, 
llie  statute  which  has  been  cited  does  not  support  the  ar« 
gument,  because  it  applies  wholly  to  debts  between  the 
creditor  and  the  bankrupt ;  and  has  no  relation  whatever  to 
the  case  of  a  surety.  The  second  objection  is  equally  unte- 
nable; the  notes  in  question  are  positive  orders  by  A.  for  the 
delivery  of  goods  to  £.,  and  the  necessary  efiect  of  them, 
both  in  law  and  in  common  sense,  is  either  to  makc^. 
the  principal  debtor  for,  or  in  the  place  of  jB.,  or  to  make 
tiim  answerable  for  the  debt,  if  JB.  should  make  default. 

Rule  refused. 


HlIiART  TE&lf,  VOU&tH   0£0.  ir« 


The  Kino  r.  John  Webb  Hall,  tvednefdap, 

Jan.  J9. 

x\N  information  in   the  nature  of  quo  warranto  having  The  defendant 

been  filed  against  the  defendant,  calling  upon  him  to  shew  JJ^*^  ^ft)''*'^! 

bj  what  authority  he  exercised  the  office  of  registrar,  and  *><>«>  against 

clerk  to  the  Court  of  Requests,  of  the  city  of  Bristol,  and  a  by  what  aa- 

special  case  having  been  made,  and  judgment 'given  thereon  ho?dMiie^of. 

for  the  defendant  (c),  ^^% ""[  reKi«trar 

^  ''  «nd  clerk,  of 

the  Coart  of 

Adam  now  moved  for  a  rule  to  shew  cause  why  it  should  tlie  city  of 
not  be  referred  to  the  Master  of  the  Crown  Office,  to  tax  ^rit^'j  [•  *^* 

'  -enutled  to 

the  defendant  bis  costs  of  the  prosecution.     He  contended  c^^u  under 

,        1  •  .  1 .      1  A  *  ^®  statHte, 

that  this  was  a  case  within  the  statute  9  Anne,  c.  !£0.  s.  5.  9  Anne,  c.  so. 

That  section  provided,  that  **  in  case  any  person  against "'  * 
whom  any  information  or  informations  in  the  nature  of  a 
quo  warranto  had  been  filed,  should  be  fouud  guilty  of  an 
usurpation  ef  the  said  offices  or  franchises,  it  should  be  law- 
ful for  the  Court,  as  well  to  give  judgment  of  ouster  against 
such  person  or  persons,  of  and  from  any  of  the  said  offices 
or  franchises,  as  to  fine  such  person  or  persons  respectively^ 
for  the  usurpation  of  any  of  the  said  offices  or  franchises ;  and 
also  it  should  be  lawful  for  the  Court  to  give  judgment,  th^ 
the  relator  or  relators  in  such  information  named,  should 
recover  his  or  their  costs  of  such  prosecution,  and  if  judg- 
ment should  be  given  for  the  defendant  or  defendants  in 
such  information,  he  or  they  for  whom  such  judgment 
should  be  given,  should  recover  hi^  or  their  costs  therein 
expended  against  such  relator  or  relators.*'  Now,  this  casb 
came  at  least  within  the  words  of  the  statute,  inasmuch 
as  the  defendant  held  an  "  office,"  which  was  one  of  the 
Xerms  used  in  the  5th  section.    ^Fhe  information  has  been 

(a)  Vide  airte,  348. 
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18Sd«  ^^^  against  the  defendant  under  colour  of  this  statute,  and  it 
^^v^"^  is  at  least  reasonable  that  the  relator  should  be  subjected 
Hie  King  ^q  ^^  ^^3^  ^f  ^^  proceeding.  Supposing  the  case  not  to  be 
Hall.  within  the  statute^  still,  if  the  relator  availed  himself  of 
a  quo  warranto  informaUon,  instead  of  proceedii^  by  action, 
he  ought  to  be  in  no  better  situation  than  he  would  ha^ 
been,  had  he  resorted  to  the  latter  mode  of  proceeding,  by 
which  the  successful  party  would  have  been  entitled  to  his 
costs.  Here  the  relator  proceeded  under  colour  of  the 
statute,  and  as  a  consequence,  he  subjected  himself  to  the 
liabilities  which  the  statute  imposed.  There  was  no  case 
in  the  books,  in  which  costs  had  been  refused  to  a  defendant 
in  a  quo  warranto  information.  This  question,  however^ 
has  been  discussed  with  reference  to  a  claim  of  costs  in 
the  case  of  a  successful  relator,  in  Rex  v.  Williams  (a) 
and  Rex  v.  tVallis  (6),  where  the  Court  considered  the 
i&ffect  and  meaning  of  the  word  *'  offices*^  or  *'  franchises.'' 
It  was  for  the  Court,  in  this  case,  to  determine  whether  the 
office  of  register,  and  clerk  of  the  Court  of  Requests  was 
an  office  within  the  meaning  of  the  statute. 

Abbott,  C^  J. — I  am  of  opinion  that  this  is  not  a  case 
within  the  statute,  as  is  obvious  when  we  look  to  the  pre- 
ilmble,  in  connection  with  the  clause  which  gives  costs.  The 
preamble  recites  ^*  that  divers  persons  had  illegally  intruded 
themselves  into,  and  had  taken  upon  themselves  to  execute 
the  offices  of  mayors,  bailiffs,  port-reeves,  and  other  offices, 
and  whereas  divers  persons  who  had  a  right  to  such  offices, 
or  to  be  burgesses  or  freemen  of  such  cities,  towns  corpo- 
rate, boroughs,  or  places,  had  either  been  illegally  turned 
out  of  the  same,  or  had  been  refused  to  be  admitted  thereto, 
having,  in  many  of  the  said  cases,  no  other  remedy  to  procure 
themselves  to  be  respectively  admitted  or  restored  to  their 
said  offices  or  franchises,  of  being  burgesses  or  freemen,  than 
by  writs  of  mandamus,  the  proceedings  on  which  are  very  dila- 

<•)  1  Burr.  40«.  {h)  5  T.  R.  375. 
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lory  flnd  ^ipensive;'*  and  tben  procieeds'to  'enact  a  remedy^ 

The  preamble  speaks  of  majors,  bailiffs,  port-reeves,  and 

dker  qfica^  and  of  cities,  towns,  &c.  or  other  places.    It 

has  been  held,  that  the  word  *^place$,**  is  ejusdem  generis,        Haix^ 

with  cities,    towns  corporate,  and  boroughs,  and  by  the 

same  rule,  I  thmk  '*  other  offices,^  mean  other  offices  of  the 

same  kind,  with  mayors,  bailiffs,  and  port-reeves,   that  is 

to  say  ''other  corporate  offices."    The  party  must  be  a 

boroij^h  officer,  which  tliis  defendant  clearly  is  not*    Am 

the  defendant  does  not  bring  himself  within  the  words  ot 

this  act  of  Parliament,  he  b  not  entitled  to  his  costs. 

» 

Bay  LEY,  HoLROYD,  and  Best,  J/s,  concurred. 

*  •  .... 

Rule  refused  (a). 

(a)  Vide  Rex  -w.  T%ai€ker^  ante,  toI.  i.  p.  436^  and  Bex  ▼%  Wghmvn^ 
id.  4J8. 


HaLLETT   v.  MoUNTSTEPHEN.  FrUhff 

Jam.  31. 

T%  ^-•^^^ 

JLfEWr  by  the  assignee  against  one  of  tlie  sureties  in  a  Declaration  in 

replevin  bond.    The  declaration  set  out  the  bond,  the  con-^|  ^JJ^^^^^^ 

dition  of  which  was,  "  that  if  the  said  A.  B.  did  appear  at  »nrety  bond  in 

1      '    replevin,  set 
the  then  next  county  Court,  to  be  holden  at,  &c.,  and  there  out  the  condi . 

prosecute  with  effect^  and  without  delay,  his  suit  which  betas'  that *« if 
liad  commenced  against  the  said  IV.  /.,  and  the  said  plaintiff,  ^*  ^^^^^ 
for  the  taking  and  unjustly  detaining,  &c/'  then  the  bond  next  county 

Court,  and 
there  prose- 
cuted his  suit  without  delay  against  L  the  bond  to  be  void;"  averment  <*  that  B,  did 
not  appear,  Sic,"  Plea,  first,  non  est  factum,  and  issue  thereon ;  second,  <*  that  B.  did 
appear  and  prosecute,  6ic.;**  and  third  <<  that  ii.  did  appear  at  the  then  next  county 
Court,  and  prosecute,  &c.,  and  which  said  suit  is  still  depending  and  undetermined,**  Re- 
plication to  tlie  second  and  third  pleas,  traversing  the  appearance  and  prosecuting  of 
the  suit,  but  not  traversing  the  allegation  that  the  suit  was  sHU  depending  and  undeier* 
mined,  and  issue  on  the  replication  i^^-Held,  tm  ttattse  pleadings,  that  an  agreement 
(which  was  made  a  rule  of  this  Court)  between  plaintiff  and  the  principal  to  stay  all 
proceedings  in  the  replevin,  upon  payment  by  the  latter  of  a  certain  sum  of  money, 
each  party  to  pay  his  own  costs,  was  admissible  evidence  to  negative  the  allegation  in 
the  third  plea,  tiiat  the  suit  was  stiU  depending  and  undettrmined,  and  ^that  the  surety 
was  not  discharged  by  such  agreement,  after  breach  by  the  priooipal,  but  was  liable 
for  such  sum  as  appeared  upon  a  reference,  to  be  due. 
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to  beiroid;  and  alleged,  ''that  the  said  ^.fi.  did  not  ap- 
pear, &€./'  in  the  words  of  the  condition ;  **  whereby,  &c.  \* 
concluding  in  the  usual  form.  Plea,  first,  non  est  factum, 
upon  which  issue  was  joined ;  second,  "  that  the  said  ji.  B. 
did  appear,  &c.  and  prosecute,  &c..''  in  the  language  of 
the  declaration ;  and  third,  *'  that  the  said  ui»  B.  did  appear 
at  the  said  then  next  county  Court,  and  prosecute,  &c.,  and 
which  said  suit  is  still  depending  and  undetermined,**^  Re- 
plication to  the  second  and  third  pleas,  traversing  the  ap*^ 
ipearance  and  prosecution  of  the  suit,  but  not  traversing  the 
allegation  that  the  suit  was  *^still  depending  and  undeter^ 
mined;**  and  issue  on  the  replication. 

At  the  trial  before  Park^  J.  at  the  last  Lent  assizes  for  the 
county  of  Devon,  it  appeared  in  evidence  that  the  plaintiff 
having  distrained  upon  a  Mr.  Butler^  his  tenant,  for  rent 
in  arrear,  the  latter  executed  a  replevin  bond,  to  nhich  the 
defendant  became  a  surety.  The  replevin  issued  on  the 
8th  of  March,  1821 ;  at  the  next  county  Court  on  the  20th 
of  the  same  month  the  replevin  and  the  bond  were  regularly 
liled,  the  plaint  was  entered,  and  the  defendant  below  appear- 
ed. Ai  the  next  Court  in  April,  the  plaintiff  below  filed  his 
declaration,  and  gave  a  rule  to  avow ;  at  the  same  Court  the 
defendant  below  brought  a  re.  fa.  lo.  and  the  cause  was  re- 
moved into  this  Cotn-t.  On  the  21st  of  J ugust,  1821,  an 
agreement  was  entered  into  between  the  present  plaintiff  and 
Mr.  Bvtler,  to  stay  aH  proceedings,  upon  payment  by  the 
latter  of  a  sum  of  2501.  each  party  paying  his  own  costs, 
which  agreement  was  in  Michaelmas  Term  following  made 
a  rule  of  this  Court.  Under  these  circumstances  it  was  con- 
tended, that  no  evidence  had  been  given  of  any  breach  of 
the  condition  of  the  bond,  for  non  constat,  but  the  suit  was 
*^  still  depending  and  undetermined,"  and  consequently  that 
the  defendant  was  entitled  to  a  verdict,  and  the  learned 
Judge  directed  the  Jury  to  find  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  set  that  verdict  aside  and 
enter  a  verdict  the  other  way. 
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Adanij  ia  Easter  Term  last,  obtained  a  rule  nisi  upon  the 
poiat  reserved,  and 

It.  Bayley  now  shewed  trause,  and  contended,  that,  upon 
these  pleadings  the  defendant  was  in  law  entitled  to  a  ver- 
dict. Issue  was  joined  upon  the  replication  to  the  second 
and  third  pleas.  Now,  the  third  plea  alleged,  that  the  re- 
plevin suit  was  still  depending  in  the  county  court,  which 
allegation  was  not  traversed  by  the  replication,  and  conse- 
quently that  appeared  as  an  admitted  fact  upon  the  record. 
If  the  contrary  was  the  fact,  it  lay  upon  the  plaintiff  to  tra- 
verse that  fact,  and  in  the  absence  of  any  such  traverse,  it 
must  be  taken  that  die  suit  was  still  depending,  and  conse- 
quently no  breach  of  the  bond  had  been  committed,  and 
the  defendant  could  not  be  liable  in  this  action.  He  cited 
Brackenbury  v.  Pell  (a)  as  an  authority  directly  in  point. 
Admitting  that  an  agreement  had  been  entered  into  between 
Butler  and  the  plaintiff,  to  stay  all  proceedings  upon  pay : 
ment  by  Butler  of  a  sum  of  250/.,  8cc.,  still  that  would  not 
be  binding  upon  the  defendant  who  was  no  party  to  the 
agreement,  it  being  made  behind  his  back.  The  agree- 
ment had  the  effect  of  changing  altogether  the  relative  situa- 
tion of  the  parties,  and  might  subject  the  defendant  by 
such  an  arrangement  to  the  payment,  perhaps,  of  a  much 
larger  sum  than  he  would  be  liable  for,  if  the  suit  had 
regularly  gone  on  to  an  end. .  The  defendant  had  a  right 
further  to  contend,  that  he,  as  surety,  was  discharged  in 
consequence  of  the  agreement  between  the  plaintiff  and 
bis  principal.     He  cited  The  Duke  of  Ormond  v.  Bierly  (i). 

Adaniy  in  support  of  the  rule,  produced  an  affidavit  veri- 
fying a  rule  of  Court,  (which  he  also  produced)  as  having 
been  given  in  evidence  at  the  trial,  and  which  embodied 
within  it  an  agreement  entered  into  between  the  plaintiff 
and  Mr.  Butler^  dated  2l8t  Jugnst,  1821,  by  which  it  was 


Hallbtt 

V. 
MOUNT- 
tTEPHBJI. 


(«)  IS  East,  585. 


(i)  Cartb.  519. 
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^ntong  other  thii^  agreed^  that  all  proceedings  in  the  former 
action  should  cease,  th^t  Butler  should  'pay  the  plaintiff  a 
sum  of  260/.  that  each  party  should  pay  his  own  costs, 
iind  that  the  replevin  bond  should  stand  ks  a  security  for 
the  observance  of  the^e  terms.  He  contended,  therefore, 
that  after  the  making  of  that  agreement^  the  suit  was  in 
fact  at  an  end,  and  the'  defendant  could  tiot  aver  that 
Mr.  Butler  had  prosecuted  it  with  effect ;  and 


The  Court  being  of  that  opinion,  said  they  had,  under 
these  circumstances,  no  alternative,  but  to  make  the  rule  ab- 
solute. The  case  was  very  clear.  The  issue  was,  whether  the 
suit  had  been  prosecuted  with  effect.  If  fhat  were  so,  it  wad 
the  duty  of  the  didfenda'nt  to  have  produced  the  record  to 
shew  whiat  the  judgment  had  been.-  The  agi*eement  produced 
shewed  that  the  suit  was  not  still  depending,  but  had  been 
determined  on  the  terms  therein  mentioned,  vt'hich  not  hav- 
ing been  carried  into  effect  by  Butler,  the  defendant  be- 
came liable  as  surety.  The  objection  as  to  the  amount 
a^ed  to  be  paid  by  Butler  went  to  the  quantum  of  da- 
ttiage  only.  The  amount  which  the  surety  might  be  bound 
to  pay,  was  a  matter  for  oonsideratioii  hereafter,  because 
Butler  could  not  bind  him  absolutely  to  pay  the  sum  of 
250/.  The  objection  that  die  surety  was  dbcharged  by  die 
agreement  with  the  principal,  did  not  apply  to  a  bond  of  this 
description.  The  verdict,  therefore,  should  be  for  the 
plaintiff,  but  the  sum  for  which  it  should  be  entered  might 
be  settled  out  of  Court. 


Rule  absolute. 
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Studdy  v.  Sanders  and  Others.  ^FH%,  * 

xVSSUMPSIT  for  goods  sold  and  delivered.      At  the  in  an  actios 
trial  before  ParfCji*  at  the  }ast  ffCnf  Assises  for  the  county  dlfrida^'^*  w 
of  Devon,  it  appeared  that  the  transactions  which  gave  rise  partners,  ibe- 
to, the  ^ction^were   founded  vippn  the  following  agreement^  an  answer  to  « 
which  was  set  qut  in  the  declaratiop.    ''  It  is  agreed  on  this  eer^^^^Jj^ 
figth  day  of  October,  1019,  between  T.  B.  Studdy,  oU  ^Qf  JJe  ot^^fa 
and  W.Sanders  and  Co.^  of.  Sic.  cider  merchants^  that  the  admissible  eW- 
aforesaid  Studdj/  has  sold  his  cjid^r  at  S5»»  per  hogsh^^*.  tp  prodacinc  tha 
be  delivered  at  Totness  in  the  spring  qf  the  year  192Q;  and  ord^?*to 'esta- 
fhe  cider  or  wine  pipes  that  he  has;  empty,  for  th$  use  of  blish  the  part- 
the  said  cider  to  be  manufactured  in  premises  of  hi^  th^  to  prove  the 
said  Studdif\  and  for  the  lend  of  such  casks  the  aforesaid  (^^ntSants 
Sanders  and  Co.  to  pay  U.  per  hosshead  in  addition  to  the  *J®  *^®''!^  ^^ 

11  1  -  their  solicitor 

aforesaid  35s.  (in  all  36s.  per  hogshead);  and  the  said  36|f  is  a  competent 

per  hogshead  is  to  be  paid  one  moiety  at  Christmas  nextj  f^t,  thoaj^h  he 
and  the  other  half  before  the  cider  or  any  part  is  taken  from  of  A^* d *f ''^ c? 
the  said  Sluddj/'s  premises.     Witness  our.  hands.  '  Sigfied  ants  but  firon 
T.  B.  Studdy;  W.  Sanders  and  Co.''     This  ilgreement  with  them  pro- 
having  been  proved^  it  was  proposed  on  the  part  of  the  th^cmidoct^ 
plaintiff,  in  order  to  prove  the  partnership  of  the  defend*  ^LmStI  ^ 
ants  at  the  time  of  its  date,  to  put  in  evidence  an  office 
copy  of  the  answer  of  the  defendai^ts  Lewis  and  Brettell, 
to  a  bill  filed  by  the  defendant  Sanders  in  the  Court,  of 
Chancery,  in  Michaelmas  Term  1820,  the  object  of  which 
was  to  compel  them  to  give   an  account  of  their  dealings 
and  transactions  as  cider  dealers  and  partners  with  him.  1  his 
evidence  was  objected  to  on  the  part  of  the  defendants,  on 
the  ground  that  it  was  incumbent  on  the  plaintiff,  either  \q 
Droduce  the  original  answer,  and  prove  the  hand-writing  of 
the  parties  to  it,  or  if  the  office  copy  only  was  produced,  to 
prove  that  the  supposed  parties  to  the  suit  in  Chancery  were 
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1(I23.        the  same  identical  persons  who  were  the  defendants  on  this 
record.    The  learned  Judge  having  yielded  to  this  objec- 
tion,  a  clerk  of  the  solicitor,  who  had  conducted  the  suit  in 
SAiuDsai.      Chancery,  was  called  to  identify  the  defendants  as  the  par- 
ties to  both  suits;  but  it  appearing  that  his  knowledge  of 
the  fact  arose  wholly  from  communications  with  the    de- 
fendants^  it  was  objected  that,  as  a  confidential  communica- 
tion from  a  client  to  his  solicitor,  this  evidence  also  was 
inadmissible,  and  the  learned  Judge  thinking  that  objection 
,  also  well  founded,  both  the  documentary  and  parol  evidence 
waa  rejected.    The  plaintiff  being  unable  to  establish  the 
partnership   of  the  defendants   by  any  other  means,    the 
learned  Judge  directed  a  nonsuit,  reserving  to  the  plaintiff 
the  liberty  to  move  to  set  aside  the  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  evidence  ought  to  have  been 
received. 

Adam,  in  Ea$ter  Term  last,  moved  accordingly,  citing 
tlie  case  of  Hennell  v.  Lyon  (a),  and  obtained  a  rule  nisi ; 
and 

Gaselee  now  shewed  cause.  It  seems  difficult  to  assi^cn 
any  satisfactory  reason  why  a  different  rule  should  govern 
the  admission  of  evidence  of  this  nature,  in  a  civil  action, 
to  that  which  prevails  in  criminal  prosecutions ;  or  why  the 
office  copy  of  an  answer  to  a  bill  should  be  admitted  upon 
slighter  proofs  of  its  authenticity  than  depositions  in  the 
Court  of  Chancery  would  be.  Now,  as  regards  the  former 
case,  it  is  clear,  that,  in  a  prosecution  for  perjury,  proof  of 
the  defendants  hand-writing  to  the  answer  is  indispens- 
ible.  Rex  v.  Morris  (6),  and  Rex  v.  Benson  (c) ;  and  as  to 
the  latter,  office  copies  of  depositions  are  not  admissible 
in  a  court  of  conmion  law  without  examination  with  the 
roll(d).    Upon  these  authorities  it  seems  clear,    that  the 

(o)  1  Barn.  &  Aid.  182.  (c)  2  Campb.  508. 

. .    (♦)  2  Burr.  1189.  (d)  Gilb.  Evid.  ftu 
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documentary  evidence  in  this  case  was  properly  rejected. 
Then  as  to  the  parol  evidence,  its  very  nature  shews  its  in- 
admissibility. The  clerk  of  the  defendants  attorney  b  called 
to  prove  that  A.j  B.,  and  C,  are  the  defendants  in  the  pre- 
sent action,  and  that  the  same  A.,  B.,  and  C,  were  parties 
to  a  certain  suit  in  Chancery,  his  knowledge  of  each  fact 
arising  from  the  communication  of  the  parties  to  him  in 
his  character  of  attorney's  clerk.  This  must  be  considered 
a  confidential  communication  made  by  a  client  to  his  attor- 
ney, and  as  such  was  protected  from  disclosure,  and  con- 
sequently was  inadmissible  as  evidence.  Upon  both  grounds 
therefore  the  learned  Judge  was  correct  in  the  course  he 
took  at  the  trial,  and  this  rule  ought  to  be  discharged. 

Adam,  in  support  of  the  rule,  was  stopt,  and 

Per  Curiam, — Both  the  parol  and  documentary  evidence 
which  was  rejected  at  the  trial  of  this  cause  ought  to  have 
been  received ;  and  therefore  the  rule  for  a  new  trial  must 
be  made  absolute.  With  regard  to  the  former,  it  cannot 
be  said  that  the  testimony  offered,  as  to  the  bare  fact  that 
the  parties  to  a  particular  suit  in  Chancery  were  also  the 
parties  to  the  suit  then  before  the  Court,  was  in  the  nature 
of  a  confidential  communication  between  attorney  and  client, 
because  it  was  a  fact  easily  cognizable  to  the  witness  and 
to  many  other  persons,  without  any  confidence  on  the  sub- 
ject being  reposed  in  him.  As  respects  the  documentary 
evidence,  the  case  of  Hennell  v.  Lyon  seems  to  be  altoge- 
ther a  parallel  case  to  the  present,  and  there  is  no  ground 
for  contravening  that  decision. 

Rule  absolute  (a). 

(«)  Vide  Doe  v.  Andrews^  Cowp.  846.  HodgMmson  v.  WaUia,  3  Camp. 
405.  and  IVKaley  v.  Manhiim,  S  Efp.  606. 
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S^f^^yt  DoswELL  V.  Impey,  Esq.  and  Others. 


Feb.  1. 


Trespass  will  X  HESPASS  for  an  assault  and  fidse  imprisooment, 
commissioners  VleBs,  first|  Nqt  Guilty;  second,  a  justification,  that  defen* 
for  coinmluUifr  ^^^  bebg  appointed  conunisuonen  under  a  commissioD  of 
a  witness  to     bankrupt  sued  out  against  one  John  Sheriffe ;  plaintiflf  being 

prison  for  not     .         •  ^  ^  -to 

ntisfisctorily  (usgected  of  concealing  the  property  of  the  said  J.  o., 
^Mticms^Qt    ?f  P^^.  before  theni  to  be  eiamined  concerning  the  effects 

to  him  whilst  pf  the  said  /•  5.,  when  certain  questions  were  put  to  him ; 
under  exami-     r**    .  '  .  . 

nation,  even    (setting  out  the  questions  and  the  answers  thereto);  and  that 

questions  may   plaintiflf s  answers  not  being  satisfactory  to  defendants,  they 

^arTtohaTi^  ** ^^^^  commissioners  issued  their  warrant  and  committed 

lieen  satisfac-  plaintiff  to  Newgkie,  until  he  should  make  satisfactory  an- 
lorily  answer-  ,  . ,  .•        i      r  n         •  l*    j 

^  swers   to  the  said  questions,  as  they  lawfully  might  do ; 

thirds  a  similar  plea,  not  setting  out  the  questions  and  an* 
swers ;  fourth^  a  justification  under  the  statute  Id  Eliz. ; 
and  fifth,  the  same  under  the  statute  1  Jac.  1  •  Replication, 
to  the  first  plea,  a  similiter ;  to  the  second  and  third,  a  ge- 
neral demurrer ;  and  to  the  latter  a  special  demurrer :  That 
the  said  third  {lea,  does  not  state  on  what  grounds,  and  for 
what  reasons  the  said  plaintiff  was  suspected  of  concealii^ 
the  said  John  Sheriffk's  property,  nor  what  was  the  nature 
of  the  questions  and  answers  in  the  said  third  plea  mm* 
tiouedf  nor  the  grounds  or  reasons  why  the  said  ajiswers.were 
not  satisfactory  to  the  said  defendants ;  and  to  the  fourth 
and  fifth,  de  sua  ii\juri&  absque  uU4  tali  caus^»  lieJjiCHnder, 
and  joinder  in  demurrer. 

This  case  was  argued  in  Easter  Term  last,  by  £.  Lawes, 
in  support  of  the  demurrer,  who  contended  that  the  pleas 
were  insuflScient  and  that  the  action  was  maintainable. 
Hiere  were  two  questions  before  the  Court ;  first,  whether 
an  action  of  trespass  was  maintainable  under  any  circum* 
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Stances  against  commissioners  of  bankrupt,  for  any  act  done  1823. 
by  them  in  their  character  of  commissioners;  and  second, 
whether  such  an  action  was  maintainable  against  them  for 
a  commitment  professedly  made  out,  on  the  ground  that  the 
party  had  given  unsatisfactory  answers,  if  those  answers 
should,  in  the  opinion  of  the  Court,  turn  out  to  be  satisfactory'? 
On  the  first  question,  in  order  to  give  the  defendants  the  im- 
munity  claimed  in  these  pleas,  they  must  be  armed  with 
all  the  authority  of  a  Judge  of  a  Court  of  Record.  But  it 
is  impossible  to  say  that  commissioners  of  bankrupt  are,  in  any 
sensie  of  the  word.  Judges.  Commissioners  of  bankrupt  are 
removable  by  the  Lord  Chancellor,  which  the  Judges  are 
not;  the  oath  taken  by  the  former  is  of  a  very  different  and 
less  important  character  than  that  required  to  be  taken 
by  the  latter;  Judges  have  a  power  of  commitment  for 
the  purpose  of  punishment,  which  commissioners  of  bank- 
rupt have  not.  All  the  distinguishing  characteristics  which 
protect  the  Judges  in  the  execution  of  their  office,  are  want- 
ing to  commissioners  of  bankrupt,  and  they  are  therefore  to 
be  considered  only  like  other  men,  to  be  protected  while 
they  act  within  the  law,  but  to  be  held  amenable  to  the  laiV 
when  they  transgress  or  strain  it.  Like  other  men,  even 
though  th^y  act  conscientiously,  they  are  liable  to  mistake 
•dieir  powers ;  and  is  a  man  to  be  imprisoned  in  consequence 
of  their  error,  and  to  have  no  remedy  for  the  injury  he 
'sustains  ?  In  support  of  this  part  of  the  argument,  he  cited 
Doctor  Groenvelt\  case  (a),  Rex  v.  The  Inhabitants  of 
'Glamorganshire  (6),  Ex  parte  Scarth  (c),  Brittain  v.  Kin- 
naird  ((/),  Doctor  BonharnB  case  (e),  4  Inst,  277.  Rooke's 
case  (/),  Terry  v.  Huntingdon  (g),  IVelch  v.  Nash  (A), 
Broy'-scase  (i),  Gregory*s  case(j),  Parr's  case  (ft),  Perkins 

(«)  1  Lord  Raym.  454.  (/)  5  Co.  100  a. 

(6)  Id.  580.  (g)  Hardr.  480. 

(c)  14  Ves.  404.   8.  C.  15  Vcf.  (A)  8  East,  394. 
296.  (i)  1  Lord  Raym.  153. 

(d)  1  Brod.  &  Bing.  459.  ( J)  5  Mod.  368. 
(0  8  Co.  Kcp.  I2t  a.  W  9  Ve«.  513. 
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Y.  Proctor  (a).  Brays  case  (h),  Dyer  v.  Missing  (c).  Miller 
V.  Seare{d),  Morgan  v.  Hughes{e),  Danger  v.  Hend^ipif), 
Batiye  y.  Gresley  (g),  Davie  v.  Mitford  (A),  aud  Ex  parte  Olir 
l9ip£Y.  rerO").  Then  as  to  the  second  point,  thU  Court  will  inquire 
into  the  grounds  of  commitment,  and  form  their  own  judgment 
whether  the  answers  were  such  as  the  conunissioners  ought 
in  reason  to  have  deemed  satisfactory.  -If  the  commission- 
ers possess  an  arbitrary  and  conclusive  right  of  decision  on 
this  point,  the  liberty  of  the  subject  is  gone ;  and  a  man 
who  from  lapse  of  memory,  or  absolute  ignorance  on  the 
subject  inquired  into,  or  from  the  nature  of  the  questions  put 
to  him,  which  may  render  it  impossible  for  any  man  t9 
answer  them,  may  be  committed  as  if  he  had  been  guilty  of 
wilful  prevarication  or  corrupt  perjury. 

Parke,  contr^,  was  to  have  argued  for  the  defendant. 

Abbott,  C.J. — In  this  case  the  counsel  in  support  of 
the  demurrer  has  been  heard,  and  upon  his  argument  tw9 
important  questions  have  been  raised ;  first,  whether  an 
action  of  trespass  can  be  maintained  against  commissioners 
of  bankrupt  for  committing  a  witness  who  has  given  un^ 
satisfactory  answers  to  questions  put  to  him  by  them ;  and 
second,  whether  such  action  can  be  mainudned,  supposing 
the  answers  should  appear  to  this  Court  to  have  been  satis- 
factory, as  it  has  been  argued  that  they  were.  We  have 
considered  both  these  questions,  and  the  cases  cited  in  re- 
ference to  them,  and  we  are  all  of  opinion,  that  in  either 
case,  no  action  can  be  maintained.  It  becomes  unnecessary 
therefore,  to  hear  any  further  argument,  nor  is  it  necessary 
now  to  inquire  whether  the  answers  were  or  were  not  such 
as  should  have  been  deemed  satisfactory  by  the  commis- 

(a)  2  Wils.  38«.  (/)  2  Wils.  386. 

lb)  Comb.  390.  (i)  8  East,  319. 

(e)  Sir  W.  Bi.  1035w  (h)   4  B.  &  A.  356. 

(d)  Id.  1141.  (t)   2  Vcs.  St  Bea.  219. 
(«)  2  T.  R.  225* 
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sioners.  The  general  rule  of  law  oridoiibtedly  is,  that  trerf- 
pas9  may  be  maintaiQed  against  all  persons  holding  a  limited 
anthority,  (and  commissioners  of  bankrupt  clearly  hold  a 
limited  authority  only)  for  if  they  do  any  act  beyond  their 
authority,  they  certainly  subject  themselves  to  an  action  of 
trespass.  But  whether  the  act  done,  be  of  be  not  beyond 
their  authority,  is  always  the  question.  This  rule  is  laid 
down  in  the  case  of  MilUr  v.  Seare^  and  in  some  other 
cases.  But  is  the  authority  of  commissioners  of  bankrupt 
to  commit  persons  brought  before  them,,  whose  answers 
Aey  deem  unsatisfactory,  inconsistent  with  the  general  rule 
of  law  I  have  mentioned  ?  The  question  here  is,  whether  the 
commitment  by  commissioners  of  bankrupt  of  a  party, 
whom  they  have  authority  to  summon  before  them,  for  not 
answering  to  their  satisfaction  lawful  questions,  is  warranted 
by  law ;  and  the  answer  to  that  question  must  be  sought 
for,  and  will,  we  think,  be  found  in  the  statute  under  which 
this  commitment  took  place ;  comparing  that  statute  with 
the  preceding  enactments  on  the  same  subject.  Former 
decisions  of  this  Court  have,  and  ought  to  have,  very  con- 
siderable weight  with  us,  but  where  decisions  are  quoted 
which  appear  to  us  to  be  contrary  to  the  true  intent  and 
meaning  of  the  statute,  they  ought  not  and  cannot  controul 
o«r  judgment.  Such  a  decision  there  undoubtedly  is  (a), 
from  which  an  inference  has  been  drawn,  and  not  improperly, 
as  regards  that  case,  that  trespass  will  lie  against  commis«« 
sioners  of  bankrupt ;  and  we  have  brought  our  considera- 
tion to  the  subject  again  and  again,  and  I  have  anxiously 
adverted  to  the  high  authority  of  that  case,  which  is  the 
duly  one  directly  in  point.  In  that  case,  it  is  clear  that  the 
warrant  of  commitment  was  bad  upon  the  face  of  it,  and 
therefore  that  the  plaintiflF  was  precluded  from  having  his 
writ  of  error,  and  my  Lord  Chief  Justice  De  Grey's  opi- 
nion might  probably  have  been  grounded  upon  that  circum- 
stance.   That  case  was  argued  no  less  than  three  timed,  and 

(a)  Miller  v.  Settre,  f  Sir  W.  Bla.  11 11. 
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1823.       we  may  collect  from  the  report  that  the  reasons  and  obser- 
^1^"^''^      vations  of  the  Judges  therci  were  rather  general  reasons  and 
V.  observations    respecting  the  validity  of  the  warrant,  than 

any  particular  authority  given  to  the  commissioners  touching 
the  examination  of  bankrupts,  or  of  persons  connected  with 
them,  or  conversant  with  their  aflairs.    Indeed,  the  clause  in 
the  statute  relating  to  tliis  subject,  does  not  seem  to  have  been 
very  distinctly  quoted,  nor  the  judgment  of  the  Court  to  have 
been  applied  specifically  to  that  point     That  decision  how- 
ever, has  been  generally,  though   certainly  not  universally, 
considered  as  giving  the  rule  of  law  upon  this  subject ;  but 
we  think  diis  question  should  rather  be  decided  by  looking 
to  the  object  of  the  legislature,  as  collected  from  the  im- 
port of  the  language  of  the  statute  5  Geo,  2.  c.  50.  s.  15. 
One  main  object  of  the  bankrupt  laws  undoubtedly  is,  to 
obtain  a  full  disclosure  of  the  property  of  the  bankrupt, 
and  therefore,  a  power  is  given  in  this  section  to  examine 
persons  suspected  to  be  in  possession  of  any  effects  belong- 
ing to  the  bankrupt.      By  the  34  &  35  Hen.  8.  c.  5.  and 
the  13  Eliz.  c.  7.  the  commissioners  may  summon  and  ex- 
amine all  persons  concealing  or  suspected  of  concealing  a 
bankrupt*^  goods,  debts,  or  effects,  and  the  penalty  for  not 
dbclosing  and  shewing  the  whole  truth  respecting  such  of 
the  bankrupt's  property  as  the  party  is  examined  to,  is  for- 
feiture of  double  the  value  of  the  goods.    These  provisions 
were  evidently  insufficient  for.  the  object  in  view,  and  accord- 
ingly the  10th  section  of  the  1  Jac.  1.  c.  15.,  reciting  the  for- 
mer act  of  Elizabeth,  in  some  respects  considerably  enlarges 
the  powers  of  the  commissioners,  but  no  further  power  or 
authority  appears  to  have  been  given  them  on  the  subject  of 
examination,  until  the  5  Geo.  2.  c.  30.  which  was  made  to 
remedy  the  abuses,  and  to  supply  the  defects  of  the  former 
acts.     It  contains  many  provisions  on  several  matters  not 
connected  with  the  present  question  ;  but  the  l6th  section, 
upon  which  the  present  question  arises,  was  manifestly  in- 
tended to  give  the  commissioners  a  larger  power  than  any 
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former  statutes  had  given  them.  It  directs  that  the  exami-  lOTS. 
nation  may  be  as  well  by  word  of  mouth  as  by  interroga- 
tories in  writing ;  that  not  only  the  bankrupt  himself,  but 
every  other  person  who  is  duly  summoned  and  present,  may 
be  examined,  touching  and  relating  to  the  trade,  dealings, 
and  estate  of  the  bankrupt,  or  as  to  any  act  or  acts  of  bank- 
ruptcy committed  by  him ;  and  that  in  case  any  such  person 
or  persons  shall  refuse  to  answer,  or  shall  not  fully  answer 
to  the  satisfaction  of  the  commissioners,  it  shall  be  lawful 
for  them  to  commit,  &c.  The  words  are  "  to  the  satisfac- 
tion of  the  commissioners ;"  it  is  not,  till  they  can  give  sa- 
tisfactory answers  to  the  commissioners,  or  satisfactory  an- 
swers generally,  but  till  they  shall  give  answers  that  are 
satisfactory  to  the  commissioners;  so  that  by  the  very  words 
of  this  clause,  the  commissioners  are  authorized  to  commit 
the  party  who  shall  not  fully  answer  to  their  satisfaction. 
We  would  ask  if  there  is  any  man,  whose  mind  is  not  pre- 
viously occupied  by  legal  definitions  and  nice  distinctions 
between  what  is  judicial  and  what  is  ministerial,  in  Courts 
of  Record  and  Courts  not  of  Record,  who  would  entertain 
a  doubt  of  the  meaning  of  the  legislature  when  this  act  was 
framed  ?  We  think  all  such  distinctions  are  inapplicable  to 
the  present  case.  We  are  not  aware  of  any  authority  given 
in  any  other  statute  which  is  expressed  so  clearly,  and  we 
think  distinctions  such  as  I  have  alluded  to,  ought  not  to 
prevail  against  the  plain  sense  of  the  language  of  the  sta- 
tute. By  the  1  James  1.  the  power  to  commit  was  only  in 
case  the  party  should  refuse  to  be  sworn  and  examined,  and 
by  the  provisions  of  that  statute,  it  might  be  contended,  that 
a  person  who  made  any  answer,  however  inapplicable  to  the 
interrogatories  put  to  him,  could  not  be  committed,  and  so 
the  act  made  for  the  full  discovery  of  the  bankrupt's  effects, 
would  be  rendered  unavailing.  A  further  act  was  therefore 
necessary  to  supply  this  defect,  and  this  defect  will  be  sup- 
plied by  the  construction  which  we  give  to  this  section  of 
the  5  Geo.  2.  If  this  be  not  the  true  construction,  and  if 
the  statute  does  not  give  the  commissioners  authority  to  coni- 
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mit  where  the  party  examined  answers  unsatisfactorily,  then 
the  commissioners  must  be  at  the  mercy  of  the  examinant, 
and  must  be  content  with  such  answers  as  he  may  cbuse 
to  give.  But  this  construction  is  the  only  one  which  gives 
effect  to  all  the  other  clauses ;  for  if  this  clause  were  to  be 
interpreted  that  the  party  may  be  committed  "  if  he  should 
not  fully  answer,"  (stopping  there)  those  words  standing 
^pne  would  lead  to  a  multiplicity  of  actions,  in  which  the 
question  would  always  recur  whether  the  answers  given  were 
full.  This  would  lead  to  a  variety  of  decisions ;  for  one  Court 
might  think  the  party  had  fully  answered,  and  another  Court 
inight  be  of  a  contrary  opinion.  Now  it  is  a  general  and  well 
understood  rule  in  the  construction  of  written  documents^ 
to  give  effect  to  every  word  and  sentence,  if  it  can  be  done 
without  repugnance  to  any  known  law.  By  the  43d  section 
of  this  statute,  the  commissioners  are  required  to  take  an 
.oath  that  they  will  execute  the  several  powers  and  trusts  re- 
|>osed  in  them  according  to  the  best  of  their  skill  and  know- 
ledge, without  favor  or  affection,  prejudice  or  malice.  If 
then,  in  the  exercise  of  their  best  skill  and  knowledge  they 
find  the  answers  given  to  them  are  not  satisfactory  to  their 
own  minds  and  judgment,  will  they  be  acting  impartially 
and  faithfully  in  the  discharge  of  their  duty,  if  they  forbear 
to  commit  the  party  i  If  they  do  conimit,  are  they  to  be 
subjected  to  an  action  of  trespass?  We  think  the  counsel 
for  the  plaintiff  cannot  contend  for  that.  It  will  be  ob« 
served,  that  we  give  our  opinion  only  as  to  an  action  of 
trespass.  If  the  commissioners  abuse  their  authority,  thciy 
may  be  punished  by  a  criminal  prosecution.  Upon  the  re- 
medy by  an  action  on  the  case,  we  forbear  to  give  any  opi- 
nion, as  that  is  not  the  question  brought  before  us.  There 
is  also  the  writ  of  habeas  corpus.  Is  the  party  to  remain 
in  prison  if  the  commissioners  are  not  satisfied  with  an- 
swers which  it  appears  ought  to  have  satisfied  their  mind^s  i 
Certainly  not.  The  law  has  provided  a  remedy  by  a  writ  of 
habeas  corpus,  by  which  the  party  may  be  bronght  before 
the  Lord  Chancellor  at  any  time,   or  before  any  of  the 
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judges   of  the  other  Courts,   if  it  is  during   the  vacation*        1823. 
This  statute  of  the  5  Geo,  2.  studiously  provides,  that  no 
improper  use  shall  be  made  of  the  powers  it  confers,  by 
requiring  in  the  17th  section  that  the  commissioners  shall 
specify  the  questions   for  the  refusal  to  answer  which,  or 
for  not  fiilly  answering  which,  the  party  shall  be  committed ; 
and  then  by  the  J  3th  section,  the  Court  or  Judge,  before 
whom  any  person  is  brought  by  habeas  corpus,  is  required 
to  recommit  the  party,  "  unless  it  shall  be  made  appear  to 
sach  Court  or  Judge  by  the  party  committed  that  he  has 
folly  answered  all  lawful  questions  put  to  him  by  the  said 
commissioners."    Here  the  requisition  is  *'  the  fully  answer- 
iag  all  lawful  questions ;"  not  ''  the  answering  to  the  satis- 
faction of  the  commissioners.''    Taking  the  three  sections 
together,  we  think  the  result  of  the  whole  is,  that  the  com- 
raissioners  are  first  to  decide  for  themselves,  and  for  this 
parpose  are  judges  executing  their  office  under  the  sanction 
of  an  oath.    If  in  their  judgment  the  party  does  not  answer 
fnlly,  or  to  their  satisfaction^  tley  may  commit ;  specifying 
in  the  warrant  of  commitment  what  the  questions  and  an- 
swers were.     But  so  far  as  the  liberty  of  the  subject  is  con- 
cerned,   the  party   committed  may  go  before  a  superior 
Jiu^e  to  have  the  decision  of  the  commissioners  reviewed, 
and  for  this  purpose  the  whole  of  the  examination  is  to  be 
set  forth  in  the  warrant ;  and  if  the  Judge  shall  be  of  opi- 
nion that  the  answers  were  satisfactory,  the  party  is  to  be 
discharged ;  if  otherwise,  he  is  to  be  remanded  back  into 
custody.     Our  judgipent  is  founded  upon  the  words  of  the 
statute,  as  we  understand  and  as  we  can  best  expound  them ; 
and  we  think  that  the  construction  now  put  upon  them  is 
the  one  best  calculated  to  prevent  the  various  frauds  and 
concealments  of  property  in  cases  of  bankruptcy,  which  have 
been  so  justly  complained  of  in  modern  times.    The  judg- 
ment of  the  Court  therefore  on  tlie  demurrer  must  be  for 
the  defendants. 

Judgment  for  the  defendants  on  demurrer. 
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S4iurday,  THOMSON   V.  AuSTEN. 

Feb.  U 

On  non  as-  ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  Non 

ed™  uid  no^tice  Assumpsit,    witli  notice    of  set-off.     At  the   trial   before 

of  set-off  given  Burroughs  J.,  at  the  last  Lew^  Assizes  for  the  county  of 

to  an  action  .     .  . 

for  goods  sold  Comuall,  the  plaintiff  having  proved  a  prim^  facie  case  of 

a  witness  was  demand  upon  the  defendant  for  goods  sold  him  to  the  amount 

t^cltvmlZl  ^^  ^^^''  *  ^'^^^  ^f  ^^^  defendant's  attorney  was  called,  for 

witlj  plaintiff,  the  purpose  of  shewing,  that  in  an  interview  between  the 

in  which  the         ,  ,  .     .^  .  , 

latter  began  by  clerk  and   the  plaintiff,   the  latter  had  said  ''he  was   so 

refe^*tlie*^nlat-  ^*^*iOW8  to  get  out  of  law  th^t  he  would  refer  the  question 

ten  in  dispute  }„  dispute   to  the  witness,  as   an  arbitrator;"   and  upon 

between  bun  \  ^  '  '  * 

and  defendant  that  being  declined,  added,  ''  he  had  received  800/.  from 

tlon  of  wit-  ^r.  Campbell,  on  Mr.  Austen*%  (the  defendant's)   account, 

being  refilled  ^^^^^  ^^  meant  to  set-off  against  some  bad  debts  owing  to 

plaintiff  pro-  him  from  some  other  persons.^     But  as  the  witness  admitted 
/     ceeded  to  ad-  . 

mit  that  he  had  that  he  was  desired  to  communicate  to  the  defendant  what 

account  of  de-  ^^  plaintiff  had  said  on  this  occasion,  for  the  purpose  of 

fendant  800/.,  inducing  the  former  to  agree  to  a  compromise,  it  was  ob^ 

a  sum  more  ^  ..." 

than  covering  jectcd  on  the  part  of  the  plaintiff  that  the  evidence  could 

the  demand  in^.  -ii  •  -i  i.  ^  % 

the  action :—  ^^o^  be  received,  because  it  was  m  the  nature  of  a  connden- 

convewanVn  **  ^'^^  communication,  made  with  a  view  to  a  compromise,  and 

was  receivable  ^as  therefore  protected  by  the  seneral  rules  of  evidence ; 

in  evidence  *  .       . 

under  the  no-  and  the  learned  Judge  yielding  to.  the  objection,  the  evi- 

and  ought  not  dence  was  rejected,  and  the  plaintiff  had  a  verdict. 

to  be  rejected 
as  an  ojler  of 

compromise,  Adam,  in  Easier  Term  last,  having  obtained  a  rule  to 

although  plain-  .  •       i 

tiff  expressly  shew  cause  why  the  verdict  should  not  be  set  aside  and  a 

wUness  to  state  "^^  ^"^'  granted,  on  tlie  ground  that  the  evidence  had  been 

the  couversa-  improperly  rejected, 
t.on  to  defend-        r     r      j      ^  j 

aiit,   to  induce 

a  coinpiomisc.        ^Ude  now  shewed  cause  against  tlie  rule.     The  real  ques- 
tion, in  this  case  is  a  mere  question  of  fact,  uamelv,  whe- 
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dier  the  communication  made  by  the  plaintiff  to  ihi  do*        1828; 
fendant's  attorney  did  or  did  not  amount  to  si  proposition 
for  a  compromise  of  the  points  in  dispute  between  the  par-, 
lies ;  because,  if  it  did  so,  or  if  it  was  an  admission  made  for      AotTiw.; 
the  purpose  of  purchasing  peace,  and  with  a  view  to  a  treaty 
for  the  settlement  of  the  action,  it  is  quite  clear  upon  de- 
cided cases,  that  it  was  not  receivable  in  evidence.     Slack  ▼. 
Buchanan  (a),   Waldridge  v.  Kennison  (6),  Turton  v.  Ben- 
son {c)y  and  Gregory  v.  Howard  (d).    In  order  to  judge  of 
the  intention  of  the  party  in  speaking  as  he  did,  die  whole 
of  his  communication  must  be  reviewed.     He  begins  by 
expressly  offering  to  refer  the  whole  matter  in  dispute  to 
the  witness,  and  so  far  his  intention  to  compromise  cannot 
be  doubted.    He  says,  **  I  am  so  anxious  to  get  out  of  law, 
that  I  will  refer  the  case  to  you."    That  offer  is  indeed  re- 
jected ;  but  in  what  follows  his  inclination  for  a  compromise 
is  equally  apparent ;  for  he  directly  authorizes  the  witness' 
to   make  known   to  the  defendant  all  he  has  said ;   and' 
with  what  possible  view  could  he  so  authorize  him,  but 
that  of  inducing   the  defendant  to  accept  some  terms  of 
settlement  without  going  '■  into  Court  ?    Upon  a  fair  inter-- 
pretation  of  words,  as  indicative  of  an  intention  to  act  in  a 
particular  way,  and  upon  all  the  probabilities  of  the  case, 
it  is  clear  that  the  plaintiff's  object  in  making  this  admission 
was,  if  possible,  to  effect  a  compromise ;  and  consequently 
upon  the  authority  of  the  cases  cited,  that  communication 
was  to  be  protected,  and  was  not  admissible  in  evidence. 
It  may  further  be  observed,  that  the  exclusion  of  this  evi- 
dence cannot  work  any  prejudice  to  the  defendant,  because 
if  the  money  alluded  to  was  really  received  by  the  plaintiff 
on  account  of  the  defendant,  the  latter  has  another  remedy 
by  a  cross  action  against  the  former.     Upon  this  view  of 
the  circumstsinces  tliis  rule  must  be  discharged. 

(a)  Peake'«  N.  P.  C.  5.  (c)  1  P.  Wms.  497.    VideH«nN€ii 

lb)  1  Esp.  N.  P.  C.  143.  V.  Vanhatton,  t  Vem.  717. 

<tf)3£f>p.N.  P.C.I  13. 
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IMS.  Adam  and  Carter,  contrd. — It  is  no  answer  to  the  pre- 

sent application  to  say,  that  the  defendant  has. another  re- 
medy for  the  injury  of  which  he  complains,  because  if  the 
AsnEHi  learned  Judge  who  rejected  this  evidence  was  mistaken  in 
the  course  he  took,  the  defendant  is  entitled  to  tlie  remedy 
which  he  now  seeks  at  the  hands  of  the  Court,  by  enabling 
him  at  a  new  trial  to  establish  the  set-off  of  which  he  gave 
notice  at  the  former  trials  and  which  he  was  then  prevented 
from  proving  by  the  rejection  of  the  evidence  in  question. 
Even  if  it  can  be  considered  that  the  communication  in  this 
case  was  in  the  nature  of  an  offer  to  compromise,  still  it 
seems  very  doubtful  whether  the  cases  which  have  been 
cited  would  govern  the  present;  for  they  were  decided  upon 
circumstances  of  a  much  stronger  nature  than  are  to  be 
found  here;  and  at  least  in  the  present  case  the  evidence 
rgected  included  facts  which  ought  to  have  been  presented 
to  the  consideration  of  the  Jury,  and  in  the  absence  of 
which  they  could  not  fully  and  impartially  judge  of  the 
merits  of  the  case.  But  allowing  the  law  as  laid  down 
on  the  other  side  to  be  correct,  how  does  the  present  case 
fell  within  its  operation?  What  is  the  essential  and  distin- 
guidiiug  principle  of  an  offer  to  compromise  ?  It  is  that 
the  party  so  offering  sliall  actually  concede  something ;  that 
be  shall  be  ready  to  make  some  sacrifice ;  that  he  shall  pro- 
pose to  abate  scmie  part  of  what  he  considers  his  just  claim 
for  the  purposes  of  peace  and  reconciliation.  But  what 
are  tbe  facts  here ?  There  is  no  concession  made;  no  sa-' 
crifice  submitted  to ;  no  abatement  of  claims  proposed ;  the 
irery  utmost  lei^th  the  j^intiff  goes  is  the  making  a  pro- 
posal to  adopt  a  private  instead  of  a  public  tribunal,  ^ud 
to  have  his  demand  considered  by  an  individual  instead  of 
a  Jury.  Upon  these  grounds  it  is  clear  that  this  evidence 
was  improperly  rejected,  and  therefore  the  defendant  is  en- 
titled to  have  this  rule  made  absolute. 

Abbott,  C.  J.-^Upon  the    best  considcratiou  I  have 
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been  able  to  give  to  this  case,  I  am  of  opinion  that  the        U8flL 
mode  in  which  the  learned  Judge^  who  tried  this  cause,  left       >"^VW 
the  point  at  issue  to  the  Jury,  was  not  altogether  correct ;  «. 

and  therefore  it  is  our  duty  to  send  it  down  for  further  in- 
quiry before  another  Jury.  It  appears  that  tlie  former  part 
of  the  conversation  to  which  the  witness  was  a  party,  was 
received  in  evidence,  and  was  so  «ununed  up  to  the  Jury; 
and  that  the  latter  part,  which  has  been  the  subject  of  argu-r 
ment  to-day,  was  rejected.  It  is  at  all  times  a  dangerous 
thing  to  admit  a  portion  only  of  a  conversation  in  evidencCf 
because  one  part  taken  by  itself  may  bear  a  very  different 
construction,  and  have  a  very  different  tendency,  to  wibn^ 
would  be  produced  if  the  whole  were  heard ;  for  one  part  of 
a  conversation  will  frequently  serve  to  qualify  and  to  expbni 
the  other.  Upon  this  principle  I  think  the  exclusion  of  tha 
evidence  objected  to  at,  the  trial  was  erroi^us^  and  coase* 
quently  the  defendant  should  have  anpther  opportunity  pf 
submitting  tl^at  evidence  to  the  consideratioo  of  a  Jury* 

Bayley,  J. — I  am  of  the  same  opinion.  It  appears  tQ 
roe  also,  that  the  evidence  rejected  was  not  of  that  nature 
which  would  bring  it  within  the  rule  on  which  the  oi:9ec- 
tion  to  it  was  founded.  The  conversation  does  not  Boeux 
to  me  to  have  originated  ia  any  desire  to  compromise 
the  dispute  between  the  parties.  Tlie  essence  of  an  offer 
to  compromise  is,  that  tt^e  p^urty  noaking  that  offer  is  wiUii^ 
to.s^bmit  tp  a  sacrifice,  and  to  make  a  concessipn;  but  I 
sfe  no  sign  of  any  such  ificlinatioi^  exprftsaed  by  the  plaintiff 
in  the  conversation  iQ  iquestion* 

HoLROYD,  J.,  concurred  (a). 

Rule  absolute.    : 

(a)  Besiy  J.,  ¥ra5  absent. 
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Taadofy  BuEFOED  17.  HoLLOWAT. 

Feb.  A. 


la  bidl  by  affi-  \jHITTY  moved  m  the  Bail  Court  for  time  to  amend 
■ot  be  gWoi  ^®  jurat  in  bail  by  affidavit,  and  the  question  was,  whether 
i^tSw^^  it  was  necessary  to  produce  an  affidavit  of  merits  to  entitle 
Jarat^occafion-  him  to  the  indulgence,  it  being  suggested  by  the  presiding 
of  tiie  com-  Judge  that  an  affidavit  of  merits  was  requisite*  He  urged, 
Jj^^^^JI^     Aat  this  was  not  a  case  in  which  the  Court  had  ever  yet 

anleu  the  de-  called  upon  a  defendant  to  produce  an  affidavit  of  merits. 

feadant  pro-  ...  , 

daces  aa  affi-  This  application  to  the  indulgence  of  the  Court  became  ne- 

"'^'^  *  cessary,  not  in  consequence  of  any  fault  of  the  defendant,  but 
from  a  mistake  on  the  part  of  the  commissioner  appointed 
to  take  affidavits  in  the  country,  in  omitting  to  insert  both 
names  of  the  bail  in  the  jurat,  and  therefore  it  would  be  ex- 
tremely hard  to  make  the  defendant  suffer  for  an  error  to 
which  he  was  not  privy. 

Bayley,  J.  (the  presiding  Judge)  said — ^That  the  Judges 
of  this  Court  had,  in  consultation  together,  come  to  a  de« 
termination  not  to  grant  time  unless  tfie  party  applying 
produced  an  affidavit  of  merits.  He,  therefore,  desired  it 
to  be  understood  that  time  would  not  be  given  in  future 
unless  an  affidavit  of  merits  was  produced.  It  might  be 
true  that  the  defendant  was  not  personally  privy  to  the  mis- 
take in  the  jurat,  but  it  was  the  duty  of  the  attorney  in  the 
country,  to  see  that  the  bail  were  duly  acknowledged.  In  all 
other  cases  where  the  party  applied  for  indulgence  of  this 
nature,  the  Court  always  imposed  the  condition  of  produc- 
ing an  affidavit  of  merits  as  one  of  the  terms  upon  which 
the  indulgence  was  granted.  Here  the  party  sought  in- 
dulgence, in  consequence  of  an  act  of  negligence  which 
might  easily  have  been  avoided  by  proper  care  on  the  part  of 
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the  attorney,  and  therefore  the  rule  applicable  to  other  cases 
where  an  affidavit  of  merits  was  required,  must  be  extended 
to  a  case  of  this  description. 

Time  refused. ' 

Bbst,  J.  laid  down  a  similar  rule  on  a  former  day  in  this 
Term,  and  suggested  as  the  reason  why  the  Court  had-  come 
to  this  determination^  that  if  the  defendant  had  merits  he 
might  swear  to  them,  and  if  he  had  none,  he  ought  to  pay 
the  debt  or  go  to  prison,  and  take  the  benefit  of  the  Insol- 
vent Act,  instead  of  squandering  his  money  in  law  ezpences 
and  absorbing  those  means  which  ought  to  be  divided 
amongst  his  creditors  (a). 

• 

(a)  The  only  inconvenience  resulting  from  this  wholesome  role  is, 
that  when  the  defendant  is  not  prepared  to  justify,  or  his  thne  for 
jastifying  is  oat,  he  must  now  be  rendered  and  bailed  oat  again,  nnder 
m  fresh  notice  of  jostification. 


IBM. 


BURFOBll 
HOLLOWAT. 


PiTTAM  V.  FosTEE,  NoRRis,  and  Mary  his  Wife.        WWaesfaf, 

Feb.  5. 

Assumpsit   upon   a  joint  promissory  note   for  69/«i  Assumpsit 
made  by  Benjamin  Foster  and3fary  Norris,  before  her  in-  promissory 
ter-marriage  with  the  defendant  Norris,  who  was  joined  for  ^[l^and^*  ^ 
conformity.  Breach,  first,  non-payment  by  fb5^er  and  Afary  whilst  B.  was 
Norris  whilst   the  latter  was  sole ;  and,  second,  by  all  the  a.  B.  and  C. 
defendants  since   the  marriage  of  Mr.   and  Mrs.  Norm,  ^^'jjjj^^ 
Plea,   first,    non  assumpsit  by  JFo^^er  and  Mary  Norris;  was  joined  for 

second,   non  assumpsit  infra  sex  annos  by  the  same  defen-  Plea,  actio  dob 

accrevit  inftm 
sex  annos.    Replication,  that  the  cause  of  action  arose  within  six  years,  and  issue 
thereon ;— held,  that  an  acknowledgment  by  A,,  within  six  years,  that  the  debt  was  due. 
vonld  not  take  the  case  ont  of  the  statate  of  Umifationi,  B.  and  C.  being  marriita 
at  the  time  the  aduiowledgment  was  made. 


PotTsm. 
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•1M8.  daiits ;  and,  third,  actio  noo  aocrevit  infra  sex  annos,  by  all 
^"^*^^^^  the  defendants.  On  these  pleas  issae  Was  joined<  At  the 
t,,  trial  before  Holroyd,  J.  at  the  last  assizes  for  Northamptorh 

shire,  it  appeared  in  evidence,  that  the  note  in  question, 
^hich  was  dated  20th  September,  1814,  was  given  jointly 
by  Foster  and  Mrs.  Norrii;  his  sister,  whilst  the  latter  was 
sole,  to  plaintiff,  for  money  lent.  To  take  the  case  out  of  the 
statute  of  Limitations  the  plaint's  attorney  was  examined, 
and  be  stated,  that  by  the  plaintiff's  directicw  he  called  oH 
the  defendant  Fosfer,  before  aetion  brought,  to  demand 
payment  of  die  prineipal,  and  interest  due  upon  the  note. 
This  tras  six  years  after  the  marriage  of  Mr.  and  Mrs.  Nor^ 
ris.  When  he  saw  Foster,  the  latter  said  he  should  httt« 
nothing  to  do  with  the  note ;  that  his  sister  had  all  the  pro* 
p^rty  of  their  fother,  and  that  the  plaintiff  might  look  to 
her  for  payment.  It  was  contended  at  the  trial  on  the  part 
of  the  defendants,  that  this  was  not  sufficient  evidence  to 
take  the  case  out  of  the  statute,  but  the  learned  Judge  said, 
if  the  Jury  were  satisfied  that  what  Foster  had  said,  was 
an  acknowledgment  that,  the  money  was  not  paid,  in  his 
opinion  it  would  be  sufficient  to  take  the  case  out  of  the 
statute,  and  the  law  would  imply  a  promise,  which  would 
be  binding  upon  all  the  defendants  and  entitle  the  plaintiff 
to  a  verdict.  It  vras  then  objected,  that,  supposing  the  ac- 
knowledgment of  Foster  would  take  the  case  out  of  the 
statute,  with  respect  to  him,  still  that  would  not  bind  the 
defendants  Norris  and  his  wife ;  for  admitting  that  the  ac- 
knowledgment of  one  joint  contractor  would  be  the  acknow- 
ledgment of  both  in  law,  still  after  the  marriage  of  Mrs. 
Norris,  her  acknowledgment  so  implied,  would  not  bind  her 
husband,  and  as  there  were  no  counts  in  the  declaration^ 
laying  promises  by  the  defendants  after  the  inter-marriage 
of  Norris  and  his  wife,  the  acknowledgment  by  Foster  would 
not  support  the  action  upon  these  pleadings.  The  learned 
Judge  said  he  would  save  this  point  with  liberty  to  the 
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defendants  to  move  to  eater    a  nonauit  or  obtain  a  new        iBlUL 
trial,  and  the  plaintiff  had  a  verdict 


G.  Marriott  accordingly  moved  in  Michaelmas  Term  for« 
and  obtained  a  rule  niai  to  enter  a  nonsuit  or  for  a  new  trial, 
upon  this  objection. 

Reader  and  Adamt  now  shewed  cause  s^ainst  the  rule« 
The  declaration  in  this  case  is  certainly  founded  upon  a  pro-> 
miae  made  by  Foster  and  Mrs.  Norrisy  whilst  the  Utter  was 
sole^  and  there  are  no  counts  upon  promieses  subsequent  tol 
themarriage^  but  if  the  plamtiff  is  not  to  be  tied  down  ta 
the  strict  language  of  the  declaratioui  the  objection  taklm 
to  the  plaintiff's  right  of  recovering. is  not  available.  Adf% 
mitting  that  there,  is  no  count  in  the  declaration  laying  a 
promise  subsequent  to  the  marriage,  and  that  the  declara« 
tion  goes  upon  a  promise  prior  to  the  marriage,  still  the 
latter  must  be  considered  as  an  immaterial  allegation*  The 
action  is  against  two  makers  of  a  joint  promissory  note^ 
and  the  husband  of  one  is  only  joined  for  conformity,  k 
is  a  clear  rule  of  law  that  the  admission  of  one  of  several 
makers  of  a  promissory  note  would  be  good  against  all,  and 
therefore  the  acknowledgment  of  Foster^  within  six  years, 
that  the  note  was  not  paid,  would  be  an  implied  acknowledge, 
meat  by  Mrs.  Norris,  supposing  she  remained  single.  Thft 
allegation  upon  die  face  of  the  declaration,  diat  the  promise 
was  made  by  Mrs.  Norris  whilst  sole  is  quite  immaterial, 
and  may  be  treated  as  suiplusage,  because  it  cannot  be  dism 
puted  that  the  admission  of  Foster  of  his  liability  wouldr 
take  the  case  out  of  the  statute  as  against  her,  as  the  co- 
maker of  the  note>  and  of  course  against  any  other  peraoa 
interested  through  her.  This  case  is  perfectly  distinguirib* 
able  from  Sarelly.  Wine  {a),  which  was  an  action  brought 
Ky  an  admimstrator  upon  a  promise  made  after  the  death  of 
tbe  intestate,   and  there  the  Court  held,  that  though  dw 

(a)  3  East,  409r 
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.1828.  promise  was  made  within  six  years  after  the  death  of  the 
intestate,  it  would  not  support  the  action.  .But  here  all 
the  parties  are  in  existence ;  there  the  promise  was  after  the 

FotTBs.  party  was  dead.  The  fact  of  the  marriage  of  one  of  the 
defendants  does  not  alter  the  legal  relation  of  the  parties* 
An  admission  which  would  affect  Mrs.  Norris  whilst  single 
would  affect  her  husband  after  the  marriage,  because  he 
marries  her  with  all  her  liabilities.  Undoubtedly  this  is  an 
entirely  new  case ;  but  still  it  is  to  be  classed  under  that  head 
of  cases  where  it  has  been  held,  that  if  there  is  an  admission 
by  one  joint  contractor,  it  binds  both ;  and  the  only  diffi- 
culty is,  whether  if  one  of  two  joint  makers  of  a  promissory 
note  marries,  and  the  other  makes  a  promise,  the' effect 
of  that  promise  shall  be  defeated  by  the  fact  of  mar- 
riage. To  hold  that  an  acknowledgment  by  the  husband  is 
also^  necessary, '  would  be  going  a  great  length,  and  would 
be  contrary  to  the  justice  of  the  case.  The  case  of  fTiiV- 
comb  \.  Whiting  (a)  is  an  authority. for  shewing  that  the 
acknowledgment  of  one  of  several .  drawers  of  a  joint  and 
several  promissory  note, '  takes  the  case,  out  of  the  statute 
of  Limitations  as  against  the  others,  and  may! be  given  in 
evidence  in  a  several  action  against  any  of  the  others.  Now: 
the  only  circumstance  which  dbtinguishes  this  case  from  that, 
is,  that  a  marriage  lias  taken  place  between  one  of  the 
makers. of  the  note  and  a  third  person.  But  for  tlie  marriage 
the  wife  would  be  made  liable  by  the  admission  of  her  co- 
contractor,  but  there  seems  to  bcf  no  good  reason  why  she 
should  not  be  still  affected  by  such  an  admission ;  and  if  she 
would  be  affected,  her  husband  through  her  must  likewise 
be  affected,  because  he  takes  her  to  wife  with  all  her  liabi* 
lities.  One  of  those  liabilities  is  the  circumstance  of  her 
being  the  joint  maker  of  this  note.  She,  it  cannot  be 
doubted,  would  be  bound  if  she  had  not  been  married;  nei- 
ther caii  it  be  doubted,  that  if  she  survived  her  husband,  and 

r  ■  • 

the  note  remained  stUl  unpaid,  her  liability  would  continue, 
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f9^n,9iippwnCJh9C  co^i^irtar^jBaspeoded  jier  liabiliti  io^l^  IMS. 
iaterim.  W^t  -^^  ib  there  in  t|iift  case  to  prevent  t)m  ^*^y^ 
Plher  two  defi^odantf  being  ^ffe^ted  b^y  the  ack9ow|edgipeiit  ^^^^ 
^  ..tbe  defeodant  ^octeri  The  marriage  of  one  of  tb^  FetTfl«« 
8Miker9.  of  .the  note  caoDol  suspend  the  right  of  ac^oi^ 
ligainst  her,  nor  difchargp  her  husband's  liability,  beqauas 
ki  18  quasi  one  of  the  makers  of  the  note*  He  is  joined  in 
the  action  simply  for  confonnity^  and  therefore  thb  ciM|  in 
point  of  sense  and  law  is  not  at  all  different  from  the  or- 
dinary case,  where  a  .husband  becotiles  liable  for  a  4!^bt 
contracted  by  the  wife  dum  sola.  This  case  is  not  to  be 
governed  by  the  technical  rules  of  pleading ;  the  qijiestioa 
being,  whether  this  allegation  as  to  the  circunxstances  under 
^hich  the  promise  was  made  is  not  immaterial^  and  tn^j 
not  be  treated  as  surplusage.  If,  indeed^  the  promise  wfif 
alleged  to  have  been  made  by  the  husb^,  il  might,  \^ 
open  to  objection^  bi^t  being  stated  to  .be  a  proniise  mfad§ 
by  Foster  as  one  of  the  joint  miUcers  of  the  note  witb^ipi^ 
rit'9  wife»  the  caae  does  not  come  within  the  rule  which 
exempts  a  husband  from  the  operation  of  a  promise  made 
by  a  wife  after  marriage. 

G.  Marrioit  contrd,  in  support  of  the  nile.  The  defeim 
dants  have  no  interest  in  disputing  the  general  proposidoOtf 
that  an  acknowledgment  by  one  joint  contractor  will  talio 
tbe  case  out  of  the  statute  of  Limitations^. in  aa  actUHi 
q;aiiist  two  or  more  joint  contractors*  But  that  doctrino 
most  be  taken  with  this  limitation^  namely,^  that  the  implied 
prombe  which  the  admiaaioo  of  one  joint  contractor  raiaei 
against  another,  can  only  avail  where  tlie  other  party  againal 
whom  die  implied  promise  is  to  have,  effect,  is  capable  of 
making  an  express  promise.  If  tbe  party  is  incapable  of 
making  an  express  promise,  he  or  she  must  be  held  iiH 
capable  of  being  bound  by  an  impUed  one,  and  k  fortiori^ 
of  binding  another.    Applying  this  rule  to  the  present  caae 
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ld83.  it  cannot  be  doubted  that  Mrs.  Norria  could  not  bind  her 
husband^  by  an  express  promise  on  her  part,  and  conse- 
quently she  could  not  bind  him  by  an  implied  promise.    It 

FosTBK^  follows  then  from  the  form  of  these  pleadings,  and  more 
particularly  with  reference  to  the  replication,  which  takes 
issue  upon  a  promise  made  by  the  wife  within  m  yearS| 
and  there  being  no  counts  upon  promises  made  after  the 
marriagCj  that  this  action  cannot  be  supported. 

The  Court,  upon  this  stopped  him. 

Abbott,  C.  J.— I  am  of  opinion  that  this  action  cannot 
be  supported.  The  declaration  is  upon  a  promise  alleged 
to  have  been  made  by  Foster  and  Mary  Norris'  before  her 
intermarriage.  We  cannot  consider  that  as  an  immaterial  alle- 
gation, in  the  way  in  which  it  has  been  considered  in  argu* 
ment,  because  it  is  clear  that  a  promise  made  by  Mary  Norris^ 
express  or  implied,  would  not,  after  marriage,  be  sufficient 
to  sustain  diis  action.  The  question  is,  whether  a  promise 
made  within  aix  years,  is  to  be  considered  with  reference 
to  the  time  when  the  cause  of  action  originally  accrued^  as  .a 
substantive  promise  in  itself,  or  whether  it  draws  to  its  own 
date  the  promise  originally  made.  If  the  promise  made  within 
six  years  will  draw  down  to  its  own  date  the  original  date, 
the  argument  for  the  plaintiff  would  be  right,  but  if  not 
it  will  be  wrong.  In  cases  in  which  it  has  been  attempted 
to  apply  the  statute  of  Limitations  to  an  action  of  trespass, 
by  proving  an  acknowledgment  within  the  period  of  time 
limited,  several  cases,  have  occurred,  in  which  Lord  Ellen" 
borough  has  recognized  a  distinction  between  the  case  of  as- 
sumpsit and  trespass.  In  the  one,  the  acknowledgment  of 
the  debt  is  evidence  of  a  fresh  promise,  but  in  the  oUier,  as  no 
injury  had  been  done  to  the  plaintiff  after  the  time  for  bring, 
ing  the  action  had  elapsed,  the  two  cases  were  mainly  dis* 
tinguishable.  Now,  if  the  subsequent  promise  will  refer 
back  and  draw  to  its  own  date  the  antecedent  promise,  then^ 
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suppose  an  action  brought  by  an  executor  or  administrator, 
declaring  upon  a  promise  made  to  the  intestate,  or  to  the 
testator^  proof  of  a  promise  made  to  the  executor  himself, 
would,  upon  that  isupposition,  sustain  the  allegation  in  the 
declaration  founded  upon  a  promise  made  to  the  testator  or 
intestate,  yet  the  contrary  has  been  decided  several  times. 
This  was  expressly  decided  in  Green  v.  Crane  (a).  That 
case  has  been  followed  np  by  several  c^her  cases,  and  one 
of  the  latesrt  is  that  of  Ward  v.  Hughes,  But  there  are 
other  cases  which  it  is  not  necessary  to  allude  to.  These 
authorities  are  sufficient  to  satisfy  my  mind,  that  the  allega* 
tion  of  a  promise  made  before  the  marriage  is  material  in 
the  present  case,  and  that  the  promise  after  the  marriage 
will  not  sustain  the  declaration.  There  may  be  great  diffi.- 
culty  where  there  are  several  johit  makers  of  a  promissory 
note,  in  taking  the  case  out  of  die  statute  of  Limitations, 
where  one  of  the  makers  happens  to  be  married  at  the 
time  the  first  promise  is  made,  but  I  cannot,  on  account 
of  such  difficulty,  break  in  upon  a  principle  of  law  which 
has  been  long  established  ;  because  it  must  be  remembered 
that  wherever  a  difficulty  of  this  nature  does  occur,  it  must 
"be  considered  as  arising  from  the  fault  of  the  creditor  in 
not  taking  steps  to  prevent  the  operation  of  the  statute 
of  Limitations. 

Bay  LET,  J. — ^The  statute  of  Limitations  is  a  statute  of 
repose,  and  not  to  be  defeated  in  its  operation  by  slight 
evidence.  This  declaration  is  framed  upon  a  promise  made 
before  the  marriage  of  one  of  the  defendants.  The  plea  is^ 
that  the  cause  of  action  did  not  accrue  within  six  years,  the 
cause  of  action  being  the  promise  made  before  the  marriage, 
^rhe  plaintiff  replies  that  the  cause  of  action  did  accrue 
within  six  years.  It  is  a  clear  rule  of  pleading  that  the 
replication  must  support  and  fortify  the  declaration.     Now^ 

(a)  5  Ld.  Rayni.  1101.    6  Mod.  309.    1  Salk.  J8. 
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1883*  ^oes  the  replication  support  the  promise  alleged  in  the 
^<^v^  declaration  i  The  declaration  alleges  a  promise  made  be- 
PrTTAM  f^fg  ^|j^  marriage;  then  does  evidence  of  a  promise  made 
Foster.  after  the  marriage  support  an  allegation  of  promise  made 
before  marriage  i  I  apprehend  it  clearly  does  not^  and  there- 
fore cadit  quaestio.  All  the  authorities  applicable  to  the 
present  case  are  in  point.  In  addition  to  those  which  have 
already  been  alluded  to,  there  is  a  case  which  was  decided 
in  this  Court,  in  Trinity,  1818,  of  Manton  v.  ScuUhorpe, 
which  was  an  action  brought  by  an  executor  upon  a  pro- 
mbe  made  to  the  testalor,  to  which  the  plea  was,  actio  non 
accrevit  infra  sex  annos,  to  which  there  was  a  replication, 
that  the  cause  of  action  did  accrue  within  six  years,  and 
piroof  was  given  of  an  acknowledgment  to  the  executor. 
It  was  contended,  that  as  the  acknowledgment  was  evidence 
that  the  debt  remained  unpaid,  it  would  be  sufficient  to 
sustain  the  allegation  of  a  promise  made  to  the  testator, 
but  the  Court  said  it  was  no  such  thing,  because  the  pro- 
mise proved  was  out  of  the  issue,  which  was  upon  a  promise 
made  to  the  testator.  So,  in  this  case  the  evidence  relied 
vpon  b  out  of  the  issue.  The  promise  which  the  plaintiff 
gave  in  evidence,  was  an  acknowledgment  by  one  of  the 
joint  makers  of  the  note  after  the  other  was  married. 
Though  that  might  support  a  cause  of  action  upon  a  new 
promise,  yet  it  was  not  admissible  in  evidence  on  this  issue. 
It  was  on  that  ground  the  Court  decided  in  favour  of  the 
defendant  in  the  case  I  have  mentioned,  and  on  the  same 
ground  I  think  we  are  bound  to  decide  in  favour  of  the 
defendant  in  this  case. 

HoLROYD,  J. — I  am  of  opinion  that  the  case  is  not 
taken  out  of  the  statute  of  Limitations,  inasmuch  as  the 
evidence  of  the  fresh  promise,  was  not  within  the  terms  of 
the  issue.  The  issue  is  not  upon  a  promise  made  by  the 
three  defendants,  but  upon  one  made  by  two  of  them.  The 
promise  alleged  in  the  declaration  is  by  Foster  and  the  wife 
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df  the  other  defendant  dutn  sola.    Therefore  proof  of  an       1823. 
acknowledgment  by  Foster,  one    of  the  joint  contractors      '^'^^'^^  ■ 
after  the  marriage^  will  not  support  a  promise  alleged  to      P»ttam 
have  been  made  by  the  wife  before  marriage.    The  promise     Fotxaa. 
given  in  evidence  is  very  different  from  that  declared  upon. 
There  can  be  no  doubt  that  the  promise  of  a  f%me  covert 
cannot  bind  her  husband  after  the  statute  of  Limitations 
has  run,  if  made  after  the  marriage.     Certainly,  a  promise 
made  by  the  wife  dum  sola,  would  survive  after  the  death 
of  her  husband.    Whether  an  actual  promise  made  by  the 
husband  in  a  case  of  this  description  would  or  would  not 
be  binding,  it  is  unnecessary  to  decide,  because  there  are  no 
counts  in  the  declaration  upon  a  promise  made  after  the 
marriage.    The  action,  upon  a  promise  made  by  the  wife 
dum  sola,  is  brought  agunst  the  husband,  only  because  the 
law  assumes  it  to  be  his  promise.    The  sole  issue  in  this  , 
case  is,  whether  a  cause  of  action  has  accrued  within  six 
years.     It  was  proved  that  this  woman  had  been  married 
above  six  years,  and  therefore  the  acknowledgment  hy  Fosier 
afterwards,  assuming  it  to  be  binding  as  an  implied  promise 
on  the  joint  contractor,  could  not  be  considered  as  a  pro- 
mise by  the  wife  dum  sola  within  six  years,  for  she  had  beea 
married  for  six  years ;  and  even  if  she  had  not,  still  I  think 
this  action  could  not  be  supported,  there  bemg  no  counts 
upon  promises  after  the  marriage.      I   think  the  case  of 
Green  v.  Crane  is  decisive  of  the  present  question.     I  know 
there  have  been  some  cases  in  which  it  is  said,    where 
something  has  been  done  to  take  the  case  out  of  the  statute 
of  Limitations,  the  party  is  bound  to  declare  upon  the  sub- 
sequent promise,  as  for  instance,  in  the  case  of  a  condi- 
tional promise,  where   the  action  is   brought  as  if  it  was 
an  original   promise.     In  cases  of  this  description,  a  fresh 
promise  in  law  might  arise,  when  the    condition  has  been 
performed,  because,  until  the  condition  has  been  perform^ 
ed,    the  promise    is    not  considered  absolute.      How  far 
cases  of  that  description  would  be  applicable  to  the  con* 
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sideration  of  this  case,  so  as  to  bind  all  tltese  parties,  it  is 
unnecessary  to  determine,  because  the  record  must  have 
been  differently  framed  ;  but  I  doubt  very  much  whether  it 
could  be  framed  in  any  way  so  as  to  meet  the  difficultiesi 
which  this  case  presents ;  but  the  issue  here  isi  whether^ 
with  reference  to  the  cause  of  action  stated  in  the  declara- 
tion, there  was  a  promise  within  six  years.  There  being 
no  promise  within  six  years  to  support  the  cause  of  actioa 
so  stated,  I  think  the  plaintiff  cannot  recover. 


Best,  J. — At  the  time  when  the  case  offVhkcomb-  v» 
Whiting  (a)  was  decided,  the  Courts  of  Westminster  Hall 
were  in  the  habit  of  putting  a  more  liberal  interpretation  upon 
the  statute  of  Limitations  than  in  more  modem  times ;  for,, 
at  that  period  many  circumstances  were  held  to  be  sufficient 
to  take  a  case  out  of  the  statute,  which  would  not  now  be 
allowed.  It  was  the  opinion  of  the  Court  then,  that  a 
promise  made  by  one  joint  maker  of  a  promissory  note 
would  be  the  promise  of  both.  If  tlie  promise  made  by 
one  is  to  set  up  the  original  promise  of  the  other,  and  that 
doctrine  is  to  be  taken  strictly  in  modera  times,  the  case 
which  is  to  be  brought  within  it,  must,  I  apprehend,  be 
clearly  and  distinctly  made  out  In  principle  it  does  seem 
hard  to  make  the  promise  of  one,  the  promise  of  two,  after 
tlie  statute  of  Limitations  has  run.  However,  it  is  not  for 
me  ta  give  any  express  opinion  on  the  present  occasion  to 
impugn  the  authority  of  that  decision.  The  doctrine  there  laid 
down,  has,  however,  received  some  limitation  in  the  case 
of  Morris  v.  Norfolk  (Jb),  because  there  it  was  held,  that 
to  support  the  cause  of  action  after  the  statute  has  run,  the 
promise  must  be  by  both.  Now,  here  there  is  no  cause  of 
action  proved  within  six  years,  because  the  implied  promise 
by  the  wife  was  not  until  after  the  marriage,  but  we  cannot 
give  effect  to  such  a  promise  because  tlie  law  will  not  allow 


(«)  Dong.  651. 
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lier  to  bind  ber  hiMband.  '  This  is  a  further  limitetion  upoo 
the  doctrine  established  in  the  case  in  Douglas,  and  takes 
it  out  of  the  rule  there  laid  down.  And  I  think  we  ought 
in  this  case,  to  put  a  further  limitation  upon  it  by  holding 
that  this  action  is  not  maintainable. 

Rule  absolute  for  a  nonsuit. 
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Doz,  on  the  several  Demises  of  Datid  Jones,  Gent, 
and  ^  David  Jones,  Gent,  and  Jane  his  Wife,  in 
Righrof  the  said  Jane,  and  David  Jones,  La- 
bourer, V.Hugh  Jones,  Gent. 


FrUUiff 
Feb.  7. 


JECTMENT  for  the  moiety  of  certain  lands,  tene-  Discontiim- 


E  .  .      _^^ 

ments,  and  premises,   called  Ddoynant,  in  the  parish   of  be  created  by  ' 
Pencarreg,  in  the  county  of  Caermarthen.    The  first  count  f  ^UJJJ't^o^ 

stated  a  demise   by  David  Jones,  gent ;    the   second,    by  tall  io  pouet- 

^  .       .  .  »lon,  at  the 

David  Jones,  gent,  and  Jane,  his  wife ;  and   the  third,  by  time  he  does 

David  Jones,  labourer.   Plea,  Not  Guilty,  and  issue  thereon.-  fe^t^e  lettlel 

At  the  trial  before  Bayley,  J.,  at  the  last  Lent  Assizes  for  the  f^^'*^^\ 

county  of  Hereford,  the  case,  on  the  part  of  the  lessor  of  marriage  tet- 

the  plaintiff,  was  this: — By  marriage   settlement  of  Tho^  veyed  an  es- 

mas  Evan  and  Martha  John,  bearing  date  6th  February,  |f^*  ^  ^"'^ 

1777,  Evan  Samuel,  and  Catherine  his  wife,  by  lease  and  for  the  joint 

release,  granted  the  entirety  of  the  estate  in  question  to  JVil"  his  wife,  and 

tiam  David,  and  Evan  William,  to  hold  to  them,  and  the^J^jJJ^f^.®^^* 

survivor,  and  his  heirs,  to  the  use  of  the  grantors  for  their  malnder  to 
'  '  ®  the  use  of 

the  tmfteet 
and  their  heirs,  for  the  joint  liYei  of  A.  and  his  wife,  and  the  life  of  the  inr\-iYor,  to 
preserve  contingent  remainders ;  remainder  to  the  nse  of  one  of  the  trustees,  his  exe- 
cutors and  administrators,  for  five  handred  years,  to  raise  a  snm  of  money  for  the 
younger  children  of  the  marriage,  by  sale  or  mortgage  of  the  estate ;  remainder  to  the 
nse  of  the  heirs  of  the  body  of  A.,  begotten  on  the  body  of  his  wife ;  and  remainder 
to  the  use  of  A.^  his  heirs  and  assigns  for  ever;  and  A,,  during  the  continuance  of  hit 
life  estate,  granted  a  lease  of  the  estate  for  three  lives,  with  livery  of  seisin  to  B.— Held, 
that  this  did  not  work  a  diftcontianance  of  the  aeltleaieat  in  tail,  the  istermedlate  ettata 
to  the  trustees  being  vested. 
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16S9.  HM;  remamder  to  the  use  of  the  Mid  ThomiurEvatt  and 
Mdriha  John,  for  their  joiilt  lives^  and  the  life  bf  the  sur^ 
tivor ;- remainder  to' the  usci  of  the  aaid  WilHim'Datid 

^^■■••'       fiidhts  heirs,  for  the  joint  Kfes  of  the  aaid'TAdinift'Evim 

and  Martha  John,  and  the  tarvivor-  to  presenre  contfngeiit 

remluiidsn  ;*  reinainder  to  the  use  of  the  said  William  David, 

his  executors  and  administrators,  for  five  hundred  years; 

remainder  to  the  use  of  the  heirs  of  the  body  of  the  said 

Thomas  Evan,  on  the  body  of  the  said  Martha,  his  intended 

wife,  to  be  begotten;  remainder  to  the    use  of  the  said 

Thomas  Evan/  his  heirtf  and  assigns^  for  ever.    The  term  of 

^ye  hpndred  years  created*  by  this  settieipent  vras  declared 

to  be^  for  raisiiig,  by  sale  or  mopptgage^  40/.  for  the  younger 

child  or  children  of  the  marriage.    Evan  Samuel  died  >  in 

1777|  and  Catherine,  his  virife,  in  1786.    Martha  the  wife 

of  Thomas  Evan  died  before  Mayy  18^1 1/  having  had  by  her 

9fsid  husband  Thomas  Evan  only  two  children,  uamely,  Janep 

who  married,  tfie  lessor  of  the  plaintiff  David  Jones,  and 

l^rgaret,  who  married. the  defendant  Hugh  Jones,   Thomas 

J|$«ai|  died  in  March,  1817;  his  daugjbter  Jane  survived  him^ 

midif  atill  living;  his  daughter  Mirrg^r^/.  died  before  him^ 

Uavi^;  two  children  by  her   said  huaband  the  defendant 

j({u|fi  Jones^    David  Jbit«if  labourer,  was  the  administrator 

de  bonis  non  and  personal  representative  of  William  David, 

tb^  trustee,  for  the  term  of  500  years.    To  this  case  th^ 

gnawer,  on  the  part  of  the  defendant)  in.  the  first  instance^ 

waS| .  that  he  was  entitled  to  the  possession  of  the  premisea 

by  virtue  of  a  lease  granted •  to  him  by  Thomas  Evan^  aft 

tcfiant.iiQ  taili  pursuant  to  the^ statute  32  Hen.  8«  c.  28;  an4 

a  lease  was  proved,  dated   6th  May,  1811.     To  this  lease 

two  objections  were  taken  on  the  part  of  the  lessor  of  the 

plaintiff,  first,  that  the  lands  demised  had  not  (within  the 

words  of  the  statute)  been  ^  most  commonly  let  to  farm  or 

occupied  by  the  farmers  thereof  for  the  space  of  twenty 

years  next  before  the  lease  made;"  and,  secondly,  that  the 


not  was  not  (#idiiti  Hat  words  of  the  statnfie)  reserved  ^  td^       1828; 
die  lessor  and*  his  4ieirs  t6  whom  die  ieversloB  should  e|^      ^^^\/</ 
pertain/'  the  rent  reserved  •being  made  subject  te  a  dedue^        ^9^ 
tion  of  2l.  lOf.  a  year  by  way  of  annuity  in  fee  to  the  wife       Joaas. 
of  the  said  defendant  Hugh  Jonei,-  aceotding  to  the  provi* 
siofis  of  a  former  deed  of  2d  June,  1800.    The  learned 
Judge  held  the  last  objection  to  be  ¥afid.    It  was  then  con- 
Itaded  on  bdialf  of  the  defendant,  .that  although- the  lease 
i^ere  v<Md  as  not  having  been  made  confermably  to  the  str- 
iate, yet  as  livery*  of  seisin  was  given  upon  it,  snch  lease 
#idi  the  livery  of 'seisin,  operated  as  a  discontanuance^  and 
that  the  lessor  of  the  plaintiff  could  not  therefore  recover 
in  ejectment,  but  must  have  recourse  to  a  proceeding -by* 
ibrmedon.    The  learned  Judge  inclined  to  thiidc  that  it  was* 
a  discontinuance;  and  therefore  directed  a  nonsuit,  with 
Kberfy  to  move  to  set  it  aside  and  enter  a  verdict  for  the 
lessor  of  the  plaintiff. 

t 

•  * 

Russell  (with  whom  was  M^Mahon),  in' Easter  Term  last 
moved  accordingly,  and  contended,  that  there  was  no  dis** 
continuance,  inasmuch  *  as'  Thomas  Evan  was  not  such- « 
tenant  in  tail  as  could  make  a  discontinuance,  he  not  being 
seised  of  an  estate  tail  in  possession,  but  in  remainder  only; 
in  consequence  of  the  interposed  estate  of  fViUiam  Davidi 
die  trustee,  to  preserve  contingent  remainders.  He  stated 
it  as' an  established  principle,  that  no  person  can  create  a 
discontinuance  who  is  not  in  the  actual  possession  of  die 
estate  tail  by  force  of  the  intail,  and  that  a  person  seised  of 
an 'estate  tail  only  in  remainder,  cannot  make  a  disContinti^ 
aiice.  Peck  v.  Channell{a),  Driver^  dem.  Burton  v.  Hussep 
And  others  (6),  Cruise,  Fmes,  333.  And  it  is  clear  that  the 
estate  to  a  trustee  to  preserve  contingent'  remainders  is  k 
vested'  estate,  and  must  have  the  same  effect  as  if  it  were 
limited  to  any  person  not  as  a  trustee ;  for  courts  of  law 
cannot  take  nouce  of  trusts  charged  upon  legal  estates. 

(a)  Cro.  EUs.  8S7,  828.  (6)  1  H.  Bl.  S69. 
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1823.  Omhon  v.  CouUon  (a),  Ho^9on  and  Wife  v.  Ambrouib\- 
wad  Measure  v.  Gee  (c).  Upon  the  authpiitj  of  these 
cases  the  Court  granted  a  rule  niai* 
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W.  £.  Taunton,  Sir  WUliam  Owen,  Bart,  and  R.  l\ 
RichardSf  now  shewed  cause  against  the  rule.  Ejectment 
cannot  be  maintained  in  this  case ;  and  if  the  lessor  of  the. 
plaintiff  has  any  remedy^  it  b  in  formedon.  The  lease  for 
three  lives  granted  by  Thomas  Evan,  with  livery  of  seisia 
to  the  defendant,  is  a  discontinuance  of  the  estate  tail,  and 
will  operate  to  destroy  not  only  any  right  of  entry  which  the 
remainder-men  might  have,  but  ako  to  discontinue  the 
term  of  500  years,  as  well  as  to  defeat  the  entry  of  the  heir» 
Su|q>08ing  the  lease,  with  livery  of  seisin,  does  not  afford 
sufficient  ground  for  presuming  that  the  term  of  500  yeara. 
has  been  surrendered  or  satisfied,  still  if  the  lease  be  a  dis- 
continuance at  all,  it  will  have  the  effect  above-mentioned. 
In  point  of  law,  perhaps,  the  estate  tail  in  remainder  would 
not  vest  until  after  the  end  of  the  term,  so  as  to  give  the 
legal  seisin  to  Thomas  Evan ;  but  the  argument  for  the 
defendant  is,  that  the  life  estate  to  Thomas  Evan  is  merged, 
in  the  subsequent  limitation  to  the  heirs  of  the  body.. 
Independently  of  the  objection  arising  from  the  circum- 
stance that  the  surrender  of  the  term  must  be  presumed, 
this  difficulty  will  occur  in  holding  that  the  estate  limited 
to  the  trustees  for  preserving  contingent  remainders,  is  to 
take  effect  as  a  vested  estate,  namely,  that  fVilliam  Davidp 
to  whom  this  term  is  limited,  happens,  by  a  strange  blunder,, 
to  be  one  of  the  very  trustees  to  preserve  contingent  re-, 
mainders.  So  that  if  the  trustees  for  preserving  contingent 
remainders  take,  in  thb  case,  a  vested  estate  in  remainder^ 
William  David,  being  one  of  those  trustees,  will  be  in- 
capable of  taking  the  term  limited  to  him,  and  the  fee- 
simple  also,  inasmuch  as  the  feensimple  and  the  term  can^ 

< 

(a)  t  Stra.  Ild5^    S.  C.  t  Atk.  246.         (c)  5  Bam.  &  Aid.  910. 
(6)  Dong.  350. 


HIUAT  TSUC,  FOUKTH  GBO;  IT.  •      377 

not  unite  in  the  saine  person  at  one  and  the  aame  'time^  .  182S; 
It  18  not  necessary  that  a  person  should  be  seued  as  tenant 
in  tail  at  the  time  the  discontinuance  is  created;  it  is  sufli- 
cient  that  he  be  tenant  in  toil.  Co.  Lit.  SS9vl.  sec.  637.  J®"»* 
The  lease  for  three  lives  with  livery  of  seisin  in  this  case 
operates  as  a  discontinuancei  so  long  at  least  as  the  lives 
are  in  existence ;  and  if  it  be  a  discoatinuance  at  all,  it  ap« 
plies  as  well  to  the  term  as  .  to  the  other  incidents  of  the 
settlement,  llie  case  of  Celton  s.  Colion  certainly  seems 
to  be  an  authority. against,  the  defendant;  but  in  moie  in- 
stances than  one  Lord  Hardwkke  was  dissatisfied  with  the 
certificate  sent  by  this  Court  in  that  case  into  CAoneeiy  (a)k 
In  support  of  the  present  case.  Hooker  v*  Hooker  {b)  seema 
an  authority ;  for  there  it  was  held,  that  where  a  remainder 
in  tail  or  fee,  comes  to,  or  descends  on  tenant  for  life,  eitiier 
by  his  own  act,  or  the  operation  of  law,  the  two  estates 
are  so  consolidated,  that  it  should  seem  the  intermediatt 
contingent  estates  are  destroyed ;  or  if  they  do  open  on  the 
contingencies  happening;  they  are  suspended  until  that  timew 
IJbbott,  C.  J.  In  that  case  there  was  no  intermediate  vested 
remainder  interposing  to  prevent  the  union ;  but  here  thera 
are  trustees  to  preserve  contingent  remainders,  and,  if  it 
is  imagined  that  Hooker  v.  Hooker  is  an  authority  to*  govern 
the  present  case,  it  will  remove  altogether  the  necessi^ 
which  conveyancers  have  felt  of  interposing  trustees  to  pre* 
serve  contingent  remainders.}  It  may  be  a  matter  of  doubt 
whether  such  a  limitation  to  trustees  to  preserve  contingent 
remainders,  as  is  found  in  this  ease,  b  any  thing  more 
itself  than  a  contingent  remainder;  because  the  event 
upon  which  it  is  to  take  effect  may  never  happen.  The 
estate  is  limited  in  the  first  instance  to  Thomas  Evan  and 
Martha  his  wife,  for  their  joint  lives  and  the  life  of  the  sur^ 
vivor ;  then  there  is  a  remainder  limited  to  fVilliam  Davids 
but  for  what  purpose  l    Why,  to  preserve  contingent  ra» 

(a)  See  the  note  to  the  report  of  Codoa  ▼•  Colfon,  2  Atk.  t6l« 
(6)  Cas.  Temp.  Hardw.  15. 
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1828*        nHUDdera ;  but  for  what  time  i    Why,  for  and  during  the 
^■^^^'^^^      fives  of  the  former  tenants*  for  life.     Putting  the  case  sim- 
«.  V^Jf  it  is  this:  here  is  an  estate  for  life  to  j1.,  with  re* 

mainder  to  JB.,  for  and  during  the  life  of  ^.  That  would 
convey  no  interest  whatever  to  B.,  because  he  is  not  to  take 
until  '^.  is  dead,  and  then  he  will  take  nothing;  conse« 
qoently  the  limitation  to  preserve  contingent  remainders  may 
Mver  take  effect,  unless  the  tenant  for  life  does  some  act 
by  which  he  works  a  forfeiture,  or  his  estate  be  otherwise 
detannined  in  his  own  life-time.  What  then  is  there  to 
|Mfevent  die  two  interests  in  this  case,  tenancy  for  life  and 
tenancy  in  tail,  uniting  together,  according  to  the  rule  in 
SheUe^B  case(ff)?  -  The  interposition  of  trustees  here  does 
not  prevent  the  union  of  interests.  For  this  Hooker  v. 
Hooker  (l^  lis  an  authority,  and  therefore,  6rst,  according 
to  the  rule  in  Shelle^s  case,  these  two  estates  may  unite 
together  by  reason  of  the  trusts  limited  to  William  David 
not  being  vested  interests,  but  contingent,  upon  the  de- 
termination of  the  estate  for  life,  which  merges  in  the  sub- 
sequent limitation  to  the  heirs  of  the  body;  and,  second, 
the  lease  for  lives,  with  livery  of  seisin,  operates  as  a  disr- 
lx>ntinuance,  producing  all  the  consequences  flowing  from 
Bueh  an  operation.  They  cited  Hodgson  v.  Ambrose  (c), 
Co,  IM.  333  a.,  and  BrowtCs  case(d). 

Russell,  contri,  was  stopt  by  the  Court. 


BOTT,  C.  J.? — lam  of  opinion  that  the  rule  in  thb 
case  must  be  made  absolute.  The  question  is,  whether  the 
lease  for  three  lives,  granted  to  the  defendant,  with  livery 
of  seisin,  works  what  the  law  calls  a  discontinuance,  the 
grantor  being  at  the  time  tenant  for  life  with  remainder  to 
liimself  in  tail.  Two  points  have  been  made  in  argument, 
both  of  which  I  think  are  decided  .by  the  cases  cited  when 

(a)  1  Rep.  93.  (c)  Dong.  337. 

lb)  Cas.  T^mp.  Hardw.  IS.    See  {d)  3  Rep.  51. 

Veat.  306.  aad  Sir  T.  Jones,  76, 77. 


the  rule  qisi  was  granted;  firsts  th^t> TAoinai  Evan's  es^te        '199?" 
fpr  life  merged  by  reason  pf  the  subsequent  limitation  to       ^^"^^ 
the  heirs  of  his  body ;  aad^  second,  that  the  lease  for  liv^i  ,,. 

with  livery  of  seisin,  works  a  discontinuance  notwithstaud-  ^omk». 
ing  the  intermediate  devise  to  trustees  to  preserve  contin- 
gent remainders.  Upon  the  first  question^  I  think  the  casie 
of  Cohony.  Colsonifl)  is  directly  in  point,  and  is  not  dv^r 
tinguishable  from  the  present.  There  an  estate  for  life  w^ 
given  to  Robert  Colson,  with  a  devise  to  IsabeW  his  daugh? 
ter,  and  to  Ralph  Robinson  and  their  heirs^  for  and  during 
the  life  of  Robert  Cohpn,  and  the  certificate  sent  by  th^s 
Judges  of  this  Court  was  to  the  following  efiect:— :*'We 
are  of  opinion,  that  by  reason  of  the  remainder  interppsiqg 
between  the  devise  to  Robert  for  life,  and  the  subsequei^t 
limitation  to  the  heirs  of  his  body,  the  s^id  Robert  took,  an 
estate  for  life,  not  merged  by  the  dievise  to  the  heirs  of  hia 
body,  but  by  that  devise  an  estate  tail  in  remainder  vested  iq 
the  said  Robert"  That  is  precisely  this  case.  It  is  saici 
that  Lord  Hardwicke  was  not  satisfied  with  the  certificate 
given  in  Cokon  v.  Colum ;  but  that  case  is  quoted  ip 
Mr.  Fearne\  Essay  on  Contingent  Remainders,  as  giv^ 
the  rule  upon  such  questions.  The  rule  collected  from  th^t 
case  is,  that  a  person  to  whom  an  estate  for  life  is  expressly 
limited,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  and  remainder  to  the  heirs  of  the  body  of  the 
person  taking  the  estate  for  life,  takes  an  estate  tail  in  r&v 
mainder,  and  his  estate  for  life  does  not  meige  in  tbeaub^ 
sequent  limitation  to  the  heirs  of  bis  body.  The  later  au-f 
thority  upon  this  subject  is  Mtasurt  v«  Gfit  (6),  whiicb  -^ 
think  is  equally  decisive.  In  that  case  a  testator  deviaed 
certain  estates  to  hb  daughter  for  life,  and  after  her  decease 
to  her  son  John  Tatam,  an  infant,  for  life,  and  after  the 
determination  of  that  estate  by  forfeiture  or  ottierwia^^  to 
trustees,  to  preserve  contingent  remainders,  but  to  penpit 
John  Tatam  to  receive  the  profits  during  hi&^fe,  and  after 

(a)  2  Atk.  260.  ,    {h)  5  B.  &  A.  910. 
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1823.  Ac  decease  of  John  Taiam,  to  the  heirs  of  his  body  for 
ever,  with  a  devise  over  in  case  of  the  failure  of  his  issue. 
The  question  for  the  opinion  of  the  Court  was,  whether 

Joiiss.  John  Tatam,  the  son,  took  an  estate  tail  in  remainder  in  the 
estate  and  premises  in  question,  under  and  by  virtue  of  his 
grandfather's  will;  and  the  Court  held,  that  he  took  an 
estate  in  remainder.  Upon  the  authority  of  these  cases,  it 
18  quite  clear  that  Thomas  Evan  took  an  estate  tail  in  re- 
maioder.  Then  the  second  question  is,  whether  an  estate 
tail  in  remainder  can  be  discontinued  before  it  vests.  Upon 
this  point  tlie  case  of  Peck  v.  Channel  (a)  is  quite  decisive ; 
for  there  it  is  said,  **  that  he  who  hath  a  remainder  in  tail, 
or  a  reversion  in  tail,  expectant  upon  an  estate  for  life,  and 
levies  a  fine  by  himself,  or  joins  with  the  tenant  for  life  in 
the  fine,  this  is  not  any  discontinuance,  but  passeth  only 
that  which  he  might  lawfully  grant,  and  none  shall  make  a 
discontinuance  but  he  who  is  seised  of  an  estate  tail  in  pos- 
8EBSION.  Lit*  615.  Hierefore,  if  a  conveyance  had  been 
executed,  although  the  tenant  for  life  was  a  different  person 
from  the  tenant  in  remainder,  yet  the  tenant  for  life  could 
not  have  joined  the  remainder-man  in  the  conveyance.  These 
are  authorities  against  both  points,  and  consequently  this 
rule  must  be  made  absolute. 

Bay  LET,  J.-— I  am  of  the  same  opinion.  A  discontinu- 
ance can  only  be  created  by  a  person  who  is  tenant  in  tail 
in  possession  at  the  time  when  he  does  the  act  to  defeat  the 
settlement.  Discontinuance  of  an  estate  tail  has  the  effect 
of  working  the  worst  species  of  wrong  that  can  be,  because 
it  destroys  all  remedy  by  entry,  all  right  to  mesne  profits, 
and  gives  to  the  party  aggrieved,  whether  issue  in  tail  or  re- 
miunder,  a  remedy  by  formedon  only.  We  ought  therefore 
to  attend  carefully  to  the  authorities  before  we  say  that  a 
particular  act  creates  a  discontinuance.  Looking  to  all  the 
authorities  upon  this  subject,  I  believe  it  will  be  found  that 

(a)  Cro.  Ellz.  828. 
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no  act  will  create  a  discontiDuancei  unless  it  be  the  act  of        1823. 
tenant  in  tail  in  possession.     Many  authorities  have  decided,      v^v^ 
fliat  if  tenant   in  tail  bargains  to  sell  his  estate  to  a  man         ^^' 
and  his  heirs,  by  which  he  creates  a  fee,  and  he  afterwards       Johbi. 
levies  a  fine  come  ceo,  &c.^  that  creates  no  discontinuance. 
So  if  he  levies  a  fine  without  proclamations,  having  granted 
away  the  estate  tail  before  the  fine  is  levied,  which  may  be 
considered  as  a  base  fee,  by  a  species  of  conveyance  not  now 
much  in  use,  but  not  being  in  possession  of  the  estate  tail 
when  the  fine  is  levied,  that  does  not  make  a  discontinu- 
ance.   I  take  the  rule  to  be,  that  die  ptrty  must  be  tenant 
in  tail  tit  possession  at  the   time  when  the  fine  is  levied. 
Now,  was  Thomas  Evan  tenant  in  tail  in  possession,  at  the 
time  when  he  granted  the  leaae  to  the  defendant  ?     It  is 
argued  that  he  was,  because  the  first  estate  given  to  him 
being  an  estate  for  life,  with   remainder  to  the  heirs  of  his 
body,  both  estates  unit^.    They  do  unite  to  a  certain  extent, 
but  only  so  as  to  make  him  tenant  for  life  with  a  distant  re- 
mainder to  himself  in  tail ;  so  that  the  issue  would  take  not 
by  purchase  bat  by  descent.    Still,  however,  the  intervention 
of  the  estate  of  the  trustee  would,  according  to  all  the  au- 
thorities, be  a  vested  interest,  taking  effect  before  the  estate 
tail  in  remainder,    and  thereby  preventing  the   union  con- 
tended for.     It  is  said  to  be  doubtful  whether  the  limita- 
tion to  the  trustee,   to  preserve  contingent  remainders,  is, 
under  the  circumstances  of  this  case,  any  thing  more  than  a 
contingent  remainder.    This,  I  believe,  is  the  first  time  it 
was  ever  argued  that  a  limitation  to   trustees  to  preserve 
contingent  remainders,  was  itself  a*  contingent  remainder. 
It  does  not  follow  that  because  -  the   remainder  is  not  in 
possession,  it  is   therefore  contingent,  for  it  may  still  be 
a  vested    remainder,  and    so    the  authorities  are.     But  I 
think  Colson  v.  Colson  b  decisive  of  the  question,  whether 
^e  life  estate  here  merges   in  the  estate   tail.    There  is^ 
however,  another  authority  for  shewing,  that  if  teoant  for 
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1823.  life^  with  remainder  in  tul^  joins  in  levying  a  fine,  that  will 
not  work  a  discontinuance ;  Bredon*B  case  (a).  In  that  case 
diere  was  a  fine  levied  by  tenant  for  life,  with  remainder  in 
JoNis.  ^21}]^  i^^^  lli^  Court  held  that  no  discontinuance  was  worked. 
If,  indeed,  the  fine  had  been  levied  by  tenant  in  tail  in  pos- 
session, it  would  have  created  a  discontinuance ;  but  what 
does  the  Court  say  in  that  case  i  The  fine  levied  by  tenant 
for  life  with  remainder  in  tail,  works  no  discontinuance, 
because  there,  the  freehold  passes  from  tenant  for  life  only, 
and  the  remainder  passes  from  the  remainder-man  in  tail^ 
by  way  of  grant ;  and  therefore  livery  of  seisin  is  considered 
as  the  act  of  the  tenant  for  life,  and  tenant  for  life  only. 
So  here,  Thomas  Evan  who  grants  livery  of  seisin  is  only 
tenant  for  life,  so  far  as  the  livery  is  concerned,  and  the  re- 
mainder, if  he  levied  a  fine,  would  only  pass  by  way  of  grant. 
For  these  reasons,  I  dm  of  opinion  that  a  lease  for  lives,  with 
livery  of  seisin,  granted  by  a  person  who  is  teuaut  for  life^ 
with  remainder  in  tml^  not  in  possession,  does  not  work  a 
discontinuance  so  as  to  destroy  the  right  of  entry,  and  defeat 
ejectment* 

HoLROYD,  J.^^1  am  of  opinion  that  the  case  of  Peck  v.. 
Channell  goes  directly  to  shew,  that  in  order  to  create  a  dts^ 
continuance,  the  act  which  is  to  have  that  efiect  must  ba 
done  by  tenant  in  tail  in  possession.  It  has  been  argued 
ip  the  present  case  that  at  the  time  when  the  act  was  done, 
which,  it  is  insisted,  has  the  effect  of  working. a  discontinu- 
ance, the  party,  by  reason  of  the  unity  of  the  life  estate^ 
^nd  the  tenancy  in  tail  in  remainder,  must  be  considered  as 
tenant  m  tail  in  possession.  The  case  of  Cokon  v.  CoUon^ 
appears  to  me  to  decide  the  very  contrary.  It  is  a  clear 
rule  of  law,  with  respect  to  conveyances  as  well  as  wills, 
^at  if  an  estate  for  life  is  given  to  an  ancestor,  and  by  the 
same  instrument  an  estate  is  given  to  the  heirs  of  his  body, 
so  as  to  give  a  descendible  estate,  the  heiis  do  not  take  an. 

(a)  1  Uep.  76. 
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Estate  themselves,  but  the  instrumcDt  operates  byway  of 
limitatioiij  and  the  estate  goes  first  to  the  ancestor^  as  an 
estate  tail  in  him,  instead  of  an  estate  limited  by  purchase  to 
the  issue.     In  the  case,  where  an  estate  for  life  is  given  to 
a  mani  and  in  the  same  conveyancei  after  other  contingent 
estates,  an  estate  is  given  to  his  issue ;  until  the  contingen- 
cies have  happened,  there  is  no  intermediate  estate  between, 
for  they  have  no  existence,  and  there  is  no  possibility  of  their 
having  existence  until  they  have  become  vested  in^rests ;  and 
therefore,  in  tlie  case  where  estates  are  to  depend  upon  con- 
tingencies, and  thereby  become  what  are  correctly  called  con- 
tingent estates,  until  those  estates  arbe,  there  is  ncdiiing  be- 
tween the  estate  for  life  and  the  limitation  to  the  heirs  of  the 
body,  to  prevent  a  complete  coalescence,  and  make  at  once  an 
estate  tail  instead  of  an  estate  for  life,  with  remainder  in  tail. 
But  here  there  is  an  intermediate  particular  vested  estate 
in  trustees,  to  preserve  contingent    remainders ;  and'  there* 
fore,  in   this  case  the  general  rule  of  law  to  which  I  have 
adverted,  does  not  apply  so  as  to  convert  the  estate  for  life 
in  the  ancestor  into  an  immediate  estate  tail,  but  it  operates 
in   this  way : — He  takes   the  estate  for  life  with  specific 
remainders,  \^hich  are  vested  by  the  settlement  in  trustees, 
with  remainder  to  himself  in  tail,  instead  of  an  estate  by 
purchase  to  the  issue.    That  being  the  case,  the  lease  for 
lives  granted  by  Thomas  Evan,  who  was  tenant  for  life  only 
in  possession,  does  not  work  a  discontinuance  so  as  to  de-^ 
feat  the  intermediate  vested  estates  in  remainder.     As  far 
as  the  subsequent  remainders  are  concerned,  his  act,  suppos- 
ing he  had  given  livery  of  seisin  in  fee,  would  only  operate  to 
destroy  his  own  life  estate,  but  all  the  estates  in  remainder 
in  succession,  would   be  let  in  one  after  the  other.     This 
act  cannot  prejudice  the  rights  of  the  intermediate  takers. 
It  appears  to   me,  therefore,  that   to  enable   the   party  to 
create  a  discontinuance,  he  must  be  tenant  in  tail  in  posses- 
sion.    Thomas  Evan  did  not  answer   that  description ;  he 
was  merely  tenant  for  life  with  an  ultimate  remainder,  after 
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intermediate  remainders  which  were  vested,    and   conse- 
quently his  lease  for  lives  with  livery  of  seisin,  did  not  work 


V.  a  discontinuance. 

JONESr 


Best,  J. — The  doctrine  of  discontinuance  is  entitled  to 
no   encouragement,   inasmuch  as  it  drives  parties   to   the 
more  circuitous  process  by  formedon  to  assert  their  rights, 
instead  of  ejectment.    The  cases  which  have  been  referred 
to  by  my  Lord  Chief  Justice,  are  quite    decisive  of  this 
question.     I  cannot  comprehend  how  an  estate  can  be   dis- 
continued which  never  begun.     Here  the  estate  tail  in  re- 
mainder had  never    taken  effect.      The  cases  which  have 
been  cited  in  argument  for  the  defendant,  are  cases  where 
the  estate  for  life  and  the  estate  tail  might  have  been  united, 
because  there  was  no  intermediate  estate  between  them  to 
prevent  the  union  ;  but  here  there  is  an  intermediate  estate^ 
which  absolutely  prevents  the  coalition.  In  Colion  v.  Cohon, 
the  interposition  of  an  intermediate  estate,  shews  that  it 
was  the  intention  of  the  testator  that  the  life  estate,  aud  the 
estate  in  remainder  in  tail  should  not  unite.     That  case  is 
precisely  in  point  with  the  present.  The  case   of  Measure  v. 
Gee  shews,  that  in  consequence  of  the  intermediate  estate 
to  trustees  to  preserve  contingent  remainders,  the  estate  to 
John  Taiam  was  not  a  vested  estate,  but  an  estate  tail  in 
remainder ;  and  the  case  of  Peck  v.  Chamiel,  is  decisive  to 
shew  that  any  act  done  by  the  tenant  in  tail,  not  in  posses- 
sion,   though   he  joins   with  the   tenant   for  life,   will  not 
create  a  discontinuance.      Here   diere  is   an   intermediate 
estate,  whicli  prevented  the  tenant  for  life  from  being  seised 
as  tenant  in  tail  in  remainder  in  possession,  and  consequently 
the  two  estates  could  not  unite  to  effect  a  discontinuance. 

Rule  absolute. 
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Johnson  v.  Linsey.  Friday^ 

Feb,  7. 

V/N  shewing  cause  against  a  rule  for  entering  an  exonere-  Principal  be- 
tur  on  the  bail  piece,  the  question  was,  whether  by  the  JJpj®  an^"  on 
practice  of  the  Court,  if  the  bail  are  not  absolutely  fixed  th»«fnie  day 

^  .  •'      .   .     that  be  obtaiu- 

before  the  allowance  of  the  Chancellor's  certificate  to  their  ed  bis  certifi- 
principal,  who  bad  become  bankrupt  pending  the  action,  fore 'uie  rising 
they  might  not  apply  to  the  Court  to  have  an  exoneretur  Jj^  the  Court, 
entered  on  the  bail  piece,  on  the  ground  that  if  they  had  fixed  on  tciie 
surrendered   their  principal,    they  would  have    been    dis-  that  the  bail' 
charged.    The  bail  had  been  fixed  oo  scire  facias  on  the  ^jf^-^'if  ^^^ 
same  day  that  the  bankrupt  had  obtained  his  certificate,  but  ^^^^  ^"  ^^' 
before  the  rising  of  the  Court ;  and  the  point  was,  whether  tbey  coald  be 
they  had  not  till  the  rising  of  the  Court  on  that  day  before  ^^^^a^^ 

they  could  be  fixed :  and  5P*^»  ^^    . 

•'  '  Conrt  entered 

an  exoneretur 

The  Court  being  referred  to  Woolley  v.  Cobbe  (a),  and  piece. 
Cock  V.  Brockhurst  (b),  were  of  opinion  that  the  bail  were 
entitled  to  relief^  on  payment  of  costs,  and  therefore  made 
the 

Rule  absolute,  for  entering  an  exoneretur 
on  the  bail  piece. 

IVighiman  for  the  plaintiff,  and  Mariyai  for  the  plain- 
tiff. 


(a)  1  Burr.  «44*  (b)  13  East;  588, 
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Fridaiff  PlCKERIMO  V.  NoTES. 

Feb.  7. 


The  Court  will  Juj.  LAJVES,  on  a  former  day,  obtained  a  rule,  calling 
MF^^to"  allow  npon  William  Iremonger,  Esq.  to  shew  cause  why  he  should 
^^^^m^  not  allow  James  fVidmore,  Esq.  to  take  a  copy  of  a  certain 
deeds,  and  give  deed  of  conveyance  in  his  possession,  dated  17^  Februafy, 
to  a  person  1736,  for  the  purpose  of  enabling  the  defendant  to  plead 
tfaotsncCd^s  ^^  ^"  action  of  trespass.  The  affidavit  in  support  of  tlie 
contain  a  re-  motion,  stated,  that  thb  was  an  action  of  trespass  for 
his  favour  of  breaking  and  entering  several  closes,  parcel  of  a  farm  called 
riffhtol'  unless  Torton,  in  tlie  possession  of  the  plaintiff,  in  the  county  of 
it  appears  that  Southampton ,  and  for  hunting  for  game  in  those  closes^ 
tlie  dectls  as  and  with  dogs  treading  down  the  herbage,  and  breaking 
Ibe  applicant.    ^^  liedges  and  fences ;    that  the  defence    in  this  action 

mainly  depended  upon  a  conveyance  supposed  to  be  dated 
the  17th  Peftrwar^,  1736,  and  made  between  one  Richard 
IVidmore,  one  Sir  Francis  Child,  and  William  Gindott,  and 
Alice  Gindott,  whereby  the  said  Richard  IVidmore  conveyed 
to  Sir  Francis  Child  the  farm  called  Torton  farm ;  that  Wil- 
liam Iremonger,  Esq.  claimed  to  be  entitled  to  the  said  farm 
of  wliich  the  plaintiff  was  tenant  to  him,  and    that  the  de- 
fendant was  the  reputed  game-keeper  of  the  said  James  Wid- 
more^  who  claimed  under  the  said  Richard  IVidmore,  party 
to  the  deed  in  question ;  that  search  had  been  made  in  the 
chest  of  Mr.  JVidmore,  for  an  original  part  of  the  deed,  but 
without  effect,  from  which  circumstance  it  was  believed  that 
only  one  part  of  the  conveyance  was  executed  between   all 
the  parties,  or,  at  all  events,  that  the  said  Richard  IVidmore, 
and  those  claiming  under  him,  never  had  any  original  part 
of  the  said  conveyance  delivered  to  him  or  them,  but  that 
the  said  William  Iremonger  had  an  original  part  of  the  said 
conveyance  in  his  possession,  of  which  it  was  necessary  the 
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defendant  should  bave  an  inspection  and  perfect  copy  be- 
fore he  pleaded  to  this  action,  inasmuch  as  it  was  supposed 
tliat  the  said  conveyance  contained  a  reservation  to  Richard 
tVidmore,  under  wiiom  Mr.  James  fVidmore  claimed  title, 
of  all  manorial  rights.  The  affidavit  further  stated,  that 
Mr.  Widmore  was  in  possession  of  an  imperfect  copy  of 
the  deed,  which  was  insufficient  to  enable  the  defendant 
to  plead.  Under  these  circumstances,  it  was  contended, 
that  the  defendant  was  entitled  to  the  benefit  of  the 
rule. 


PlCKBRllia 

V, 

NOYEI. 


Adam  now  appeared  to  shew  cause,  but  he  was  stopped 
by  the  Court,  who  desired  to  know  upon  what  authority 
one  man  should  be  at  liberty  to  look  into  tlie  title  deeds 
of  another. 

E.  Latpcs,  in  support  of  die  rule,  insisted,  that  this  was 
a  case  in  which  the  Court  would  interfere  on  behalf  of  the 
person  under  whom  the  defendant  in  this  action  proposed  to 
justify  the  alleged  trespass.  The  deed  in  question  was  sup- 
posed to  contain  a  reservation  to  Mr.  Widmore^s  ancestor  of 
all  royalties  and  manorial  rights.  The  defendant's  plea  de- 
pended upon  the  terms  of  this  conveyance,  and  unless  the 
Court  allowed  an  inspection,  and  a  correct  copy  of  it,  He 
would  be  unable  to  avail  himself  j^f  a  valid  defence.  It 
was  believed  that  only  one  part  of  tlie  conveyance  had  been 
executed  between  all  the  parties,  and  therefore  the  person 
who  had  the  possession  of  it  must  be  considered  as  holding 
it  as  a  trustee  for  all  other  parties  interested,  in  which  case 
the  authorities  were  strong  in  favor  of  this  application.     He 

cited  Gracewood  v. (a),  Blakley  v.  Porter  {b),  Cooke  v. 

Tansvoell  (c),   Morrow  v.  Sanders  (d ),   King  v.  King  (e). 


(a)  Barnes,  4.*^9. 
{b)  I  Taunt.  3»6. 
(c)  1  J.  B.  Moore,  465. 


(d)  1  Brod.  &  Bing.  318.    S.  C 
3  J.  B.  Moore,  671. 

(e)  4  Tanut.  6{j6» 
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Taylor  v.  Osborn,  cited  in  Bateman  v.  Phillips  (a),  Street 
V.  Brown  (Jb),  and  ^AtVe  v.  Earl  of  Montgomery  (c). 


^' 


^oTBi.  jAbbott,  C*  J. — ^The  Courts  have,  as  it  seems  to  me, 

gone  to  the  utmost  length  they  ought  to  go,  in  ordering  per- 
sons to  produce  their  title  deeds.  None  of  the  cases  which 
have  been  cited  warrant  this  application,  and  I  should  be 
sorry  if  any  case  could  be  found  in  which  this  Court,  or  any 
Court  of  law>  had  taken  upon  itself  to  order  a  person  to 
produce  his  title  deeds  of  so  early  a  date  as  1736.  I  should 
have  been  much  concerned  to  find  such  a  case  reported, 
and  I  do  not  think  such  a  case  ever  existed.  Courts  of  law 
have  never  been  in  the  habit  of  allowing  the  inspection  of 
title  deeds^  unless  where  the  party  who  has  the  possession 
of  the  d^eds,  holds  them  as  a  trustee  for  others.  In  such 
cases  an  inspection  has  been  allowed^  but  under  no  other 
circumstances. 

The  rest  of  the  Court  concurred,  and  the 

Rule  was  discharged,  with  Costs. 

The  defcudant's  time  for  pleadiug  being  out,  the  Court, 
on .  the  prayer  of  Latves,  allowed  him  ten  days  further 
time  to  plead. 

M  4  Taupt  167.  (6)  l  Marsh.  610.  8.  C.  6  Taunt  302, 

(c)  2Stra.  1198. 
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RiCKARDS  V.  Bennett  and  Another.  ^^"t* 

Feb.  7. 

X  RESPASS  for  taking  certain  cheese  and  com  of  the  To  »apport  a 

plaintiff.     The  defendants  pleaded,  first,  the  general  issue,  traverse,  a  spe- 

Not  Guilty,  and  then  several  special   pleas,  justifying  the  ^^^  ""^^^^^l 

alleged  trespass,  in  respect  of  the  defendant  Bennett's  right  be  ihewn. 

°  "^      '  *  .-11^      Where  to  tres- 

of  toll  for  certain  goods  brought  to  Farrinsdon  market  for  pass  for  dis- 

sale.  These  pleas  stated  in  substance,  that  this  defendant  brought  to  the 
at  the  time  of  the  alleged  trespass  was  seised  in  fee  of  the  ?J'^®^  docUi 
manor  of  Great  Farringdon,  in  the  county  of  Berks,  respect  there- 
whereof  the  town  of  Farringdon  from  time  immemorial  was  ^nt  justified 
a  part,  and  which  town  was  from  time  immemorial  divided  Jhewinga^prZ 
into   two   townships;   that  he  had  immemorially  repaired  scriptive  rigLt 

and  maintained,  and  still  ought  of  right  to  repair  and  main-  manor  of  F.  of 

..^,.  .11  s.  '  \    s.    which  the  towa 

tarn,  at  his  own  proper  costs  and  charges  a  certain  market-  ^f  p^  formed 

house,  a  certain  lock-up-house,  a  certain  pound,  two  pair  *  P*'*»  ?®  ^^^ 

r  /  r  '  I-        ji  certam  rea- 

of  stocks,  one  half  of  a  bridge  over  the  river  Thames,  and  sonable  toU  for 

the  stnlls  and  jBtallage  of  the  market-place  of  Farringdon,  ivithin   the 

and  also  to  provide  a  certain  brass  bushel  measure,  for  the  1°^"  /?'^«>'® 
^  '  purpose    01 

use  and  benefit  of  all  persons  resorting  to  the  said  town  of  being  there 
-n       '      1  iii-  •  -11  -ij  <lcUvered,  and 

Farnhsdon,  and  that  from  time  immemonal  he  was  entitled  in  fact  deliver- 

to   receive  for  every  ton   of  hard   cheese,   and   for  every  ^^J   certain 

quarter   of  com  brought  into  the  said  town  for  sale,  and  «pecial  consi- 
*  ...  derations  for 

there  sold  and  delivered  within  the  town,  or  brought  for  the  taking  the  toll, 
purpose  of  being  delivered,  and  delivered  within  the  town,  plaintiff  was 
a  certain  reasonable  toll  or  duty  of  sixpence  for  each  and  H^ej^jf^Uft^ 
every  ton  of  such  cheese,  and  one  penny  for  each  and  every  verdict,  that 

_         ,  1        .  •        ^  11  **>«  prescrip- 

quarter  of  such  com,  and  so  m  proportion  for  smaller  quan-  tive  right  of 

tities,  the  same  being  payable  and  to  be  paid  by  the  seller  ^^l  ^^t^^  "^f 

of  such  cheese  and  corn  after  the  arrival  thereof  within  the  ***"'&  coeval 

—       ,  .  ,  tiierewith)  was 

said  town  of  Farringdon,  and  when  the  same  is  ready  to  a  sufficient 

general  con- 
sideration for 

the  toll,  as  a*  toll  traverse,  t)ie  plaintiff  having  brought  and  delivered  goods  within  the 

manor. 


800 

1823. 


RiCKARDS 
V, 

Bennett. 


CASES  IN  THE   KING*S  BENCH^ 

be  delivered,  but  before  the  actual  delivery  tliereof  to  the 
purchaser.  The  defendant  then  claimed  a  right  to  distrain 
upon  the  goods  so  brought  to  market  for  the  tolls  payable 
in  respect  thereof,  after  demand  and  refusal,  and  then  aver- 
red that  the  plaintiff  had  brought  within  the  town  of  Far- 
ringdon  certain  quantities  of  cheese  and  corn^  in  respect 
of  which  certain  tolls  or  duties,  after  the  rate  set  out,  be- 
came and  were  payable,  and  so  justified  the  alleged  trespass 
as  a  distress  for  the  said  toll,  after  demand  of  and  refusal 
to  pay  the  same.  Issue  upon  the  pleas.  At  the  trial  be- 
fore Garrow,  B.,  at  the  Berks  Lent  Assizes  1822,  the  case 
was  left  to  the  Jury  upon  the  merits,  and  the  defendants 
had  a  verdict. 


Jervis,  in  Easter  Term  last,  obtained  a  rule  nisi  to  arrest 
the  judgment,  upon  the  ground  that  the  pleas  set  forth  no 
consideration  for  the  toll,  sufficient  in  itself,  or  extending 
to  the  plaintiff,  and  founded  his  motion  upon  the  authority 
of  the  case  of  Trueman  v.  Walgham  {a), 

TV.  E.  Taunton,  Shepherd,  and  R.  JB.  Comyn,  now  shewed 
cause,  llie  objection  raised  is  to  the  form  of  the  pleas, 
which  it  is  said  are  insufficient  to  support  the  justification, 
because  tlie  consideration  for  the  toll  there  set  out  docs  not 
extend  to  the  plaiutiiK  Tliis  rule  was  granted  upon  the 
authority  oi  Trueman  v.  Walgham;  but  that  case  is  very 
distinguishable  from  the  present.  That  was  a  prescription 
for  a  toll  through  a  highway ;  the  defendant  pleaded  that  he 
was  seised  of  the  town,  and  that  he  was  liable  to  repair  the 
streets ;  but  as  it  did  not  appear  that  he  was  liable  to  repair 
the  particular  street  along  which  the  plaintiff  was  passing 
when  the  seizure  was  made,  the  consideration  was  held 
insufficient.  But  here  the  prescription  is  for  a  toll  upon 
goods  brought  within  the  manor,  and  there  are  many  cases 
precisely  similar  to  the  present,  which  shew,  that  for  such 

(a)  t  Wils.  J96. 
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a  prescription  the  general  consideration  here  set  out  is  quite 
sufficient.     Dyer,  352.  Warrington  v.  Mosdtf  {a),  Ward  v. 
Knight  (b) J   Crisp  v.  BeUwood(fi\  James  v.  Johnson  {d^ 
Smith  V.  Shepheard{e)t  and  Colton  v.  Smith  (/).  From  these 
authorities  it  may  be  collected,  that  to  sustain  a  toll  traverse 
the  mere  entry  of  the  goods  into  the  manor,  no  matter  by 
what  me^ns,  or  on  what  part  of  it,  is  sufficient,  and  that  any 
.easement  afforded  to  the  public  by  the  person  seised  of  the 
manor  is  a  good,  consideration.     In  such  a  case  it  is  not 
requbitc   to  shew  that  the  plaintiff  had  actually  taken  the 
benefit  of  the  consideration,  it  is  enough  that  he  might  have 
done  so  if  he  chose.    Upon  the  facts  stated  in  these  pleas, 
the  Court  will  presume  that  the  grant  of  the  toll  was  from 
time  immemorial.     If  the  consideration  be  in  fact  insuffi- 
cient, it  was  the  duty  of  the  plaintiff  to  have  replied  to  the 
pleas,  but  having  joined  issue  upon  them,  and  that  issue 
being  found  against .  him,  he  is  not  entitled  to  make  suck 
an  objection  as  this.     Aa  a  toll  traverse  the  consideration 
stated  here,  is  clearly  sufficient,  but  the  aigument  may  be 
carried  yet  further ;  for,  under  the  circumstances  of  this  case, 
it  was  not  necessary  to  state  any  consideration  at  all.     Pos*- 
session  of  the  manor  from  time  immemorial,  and  the  mere 
act  of  landing  the  goods  within  it,  are  of  themselves  a  com- 
plete answer  to  this  action,  because  where  there  is  ground 
for  supposing  that  a  prescription  might  have  a  lawful  begin- 
ning, it  is  well  enough  without  shewing  it.     Smith  v.  Shep^ 
heard  (g).    Upon  these  grounds  it  is  clear  that  the  present 
rule  must  be  dischai^ged* 

Jervis  and  G.  Cross,  in  support  of  the  rule.  In  order  to 
justify  a  trespass  in  claiming  toll,  it  must  appear  what  the 
toll  is,  and  there  is  no  evidence  to  that  effect  in  the  pre- 
iient  case.    The  case  of  Trueman  v.  Walgham  is  precisely 


18». 


(a)  4  Mod.  319. 
(/>)  Cro.  EUz.  227, 

(c)  3  Lev.  424. 

(d)  1  Mod.  231. 


(e)  Cro.  EUz.  710. 
(/)  Ck)wp.  47. 
is)  Cro.  EUz.  710. 
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in  point  with  the  present,  and  the  observations  made  upon 
the  plea  there  will  apply  strictly  to  the  present  defendants' 
pleas,  namely,  that  the  two  species  of  toll  are  artfully  con- 
founded together.  Not  one  of  all  the  considerations  stated 
in  these  various  pleas  is  applicable  to  the  plaintiff,  nor  is 
any  one  of  them  co-extensive  with  the  claim  set  up.  It  is 
clear  upon  the  evidence  that  the  goods  were  seised  upon  the 
highway,  but  there  is  no  proof  that  the  highway  was  part 
of  the  manor,  so  that  toll  is  claimed  by  the  defendant  in 
right  of  his  manor,  without  proving  that  the  goods  ever 
were  in  fact  upon  the  manor.  Now  that  ought  to  have 
been  distinctly  shewn  by  the  defendant ;  and  the  Court  can- 
not presume  it.  If  the  toll  is  claimed  in  respect  of  the 
ownership  of  the  soil,  it  must  be  shewn  to  have  been 
coeval  with  the  right  of  soil,  and  that  very  principle  is  re- 
cognized in  Lord  Pelham  v.  Pickersgill^a),  and  in  the  case 
of  Lord  Pelham  v.  Haine,  there  cited.  But  the  short  and 
conclusive  argument  here  is  this ;  there  are  only  two  species 
of  toll  known  to  the  law,  namely,  toll  thorough,  and  toll 
traverse ;  the  toll  claimed  by  the  defendant  must  be  of  one 
or  the  other  of  these  species ;  if  this  be  a  toll  thorough,  it 
is  clear  from  all  the  authorities,  that  a  full  consideration 
extending  to  the  plaintiff  must  appear ;  if  it  be  a  toll  tra- 
vei^e  it  is  equally  clear  that  some  consideration  at  least  must 
exist.  But  upon  the  face  of  these  pleadings  the  defendant 
is  not  brought  within  either  of  these  rules ;  for  what  consi- 
deration is  there  to  be  found  here  either  extending  specially 
to  the  plaintiff,  or  applying  generally  to  all  mankind  i  It  is 
stated  indeed  that  the  defendant  is  lord  of  the  manor,  but 
non  'sequitur  that  he  is  also  owner  of  the  soil ;  and  he  must 
be  both,  in  order  to  sustain  this  claim.  This  distinction  is 
laid  down  in  Lord  Pelham  v.  Uaitie.  The  only  strong  au- 
thority cited  on  the  other  side  is  the  case  of  Crisp  v.  Bell- 
wood,  and  that  seems  to  have  been  somewhat  invalidated 
by  the  more  recent  case  of  Collon  v.  Smilh,     Upon  the 

(«)  1  T.  R.  660. 
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Vfhoh  view  of  the  case,  this  toIl|  if  it  be  a  toll  at  all,  must  1823. 
be  claimed  as  a  toll  traverse ;  and  in  order  to  support  that 
claim  there  must  be  a  dedication  of  the  soil  and  freehold  to 
the  public,  which  has  not  been  shewn  here,  nor  indeed  BEimmr, 
could  be,  because  there  is  no  averment  that  the  defendant 
ever  was  owner  of  the  soil.  His  mere  right  as  lord  of  the 
manor  is  not  ground  enough  to  presume  his  ownership  of 
the  soil  (a) ;  and  therefore  the  pleas  in  this  case  are  insuffi- 
cient, and  the  plaintiff  is  entitled  to  have  the  judgment 
arrested. 

Abbott,  C.J. — ^The  point  last  suggested  in  argument 
does  not  arise  in  the  present  case.     The  plea  alleges  not 
only  that  the    manor  has    existed  time   immemorial,   but 
tliat  from  time  immemorial  the  town  has  been  parcel  of 
the   manor,    and  it  «eems  to  me   we  must  intend,   that, 
from  time  immemorial,  the  person  who  was  seised  of  the 
manor  was   seised   of  the  town   also.     Then,  if  the   pay* 
ment  is  alleged  to  liave  been  made  time  immemorial,  are 
we  not  thence  to  infer  that  the  owner  of  the  manor,  who 
has  erected  tiie  market-house,  and  taken  upon  himself  the 
burthen  of  maintaining  the  buildings  and  other  conveniences 
mentioned  in  the  plea,  has  .set  out  sufficient  consideration 
for  the  toll  received  from  all  persons  bringing  their  commo- 
dities into  the  town,  and  delivering  them  upon  that  which 
is  his  soil,  and  of  which  he  has  the  inheritance  ?     It  seems 
to  me  that  we  must  so  understand  it,  and  that  in  so  doing 
we  are  warranted  by  the  authority  of  Colton  v.  Smith,  and 
Crisp  V.  Bellwood,  which  I  think  shew  that  this  is  a  suffi*- 
cient  consideration  for  the  toll.    The  present  case  in  point 
of  form  is  free  from  the  objection  which  prevailed  in  TruC' 
man  v.  fValgham,  because  here,  although  the  plea  alleges 
divers  special  matters,  it  has  not  in  point  of  form  tied  down 
the  consideration   to  those   matters,  to  which  it  is   said  the 
plaintiff  is  an  entire  stranger.     But  hu   is  not  an  entire 

(a)  Com.  Dig.  tit.  Toll.    Roll.  Abi.  Id. 
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stranger  to  the  consideration  stated  here,  because  he  has 
the  benefit  of  the  erections  which  are  mentioned  in  the  pleas, 
•  RioKARD»  j^j  ^f  placing  his  commodities  in  the  town.  It  seems  to 
Bin HBTT.  me,  therefore,  that  putting  the  case  upon  that  ground,  there 
is  a  sufficient  consideration  stated  to  render  the  plaintiff 
liable  to  the  toll. 

Bat  LEY,  J.— -I  think  this  is   good   as  a  toll   traverse. 
I  The  pleas  allege  certain  special  considerations,   to   which 

undoubtedly  the  plaintiff  is  a  stranger,  and  unless  they  can 
be  supported  by  something  independent  of  those  considera- 
tions, they  present  no  answer  to  the  action.     But  I  think 
there  is  sufficient  consideration  stated  in  tliese  pleas  inde- 
pendently of  the  special  matters.     It  is  stated  that  die  de- 
fendant is  lord  of  the  manor,  which  must  of  course  have 
existed  before  time  of  legal  memory ;  that  the  town  from 
time  immemorial  has  been  and  still  is  part  and  parcel  of 
the  manor ;  that  the  lord  of  the  manor  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  has  been  entitled 
(not  by  reason  of  the  special  grounds  stated  in  the  previous 
part  of  the  pleas,  but  generally)  to  receive  the  toll  in  ques- 
tion for  certain  goods  brought  into  the  said  town  for  sale ; 
and  a  general  obligation  is  averred  imposing  upon  the  plain- 
tiff the  liability  to  pay  that  toll.     Then  it  is  in  respect  of 
certain  goods  brought  into  the  manor  by  the  plaintiff,  that 
he  is  made  chargeable  to  the  toll,  and  I  think  that  as  ori- 
ginally and  before  the  time  of  legal  memory  the  soil  of  tlic 
whole  of  the  manor  was  in  the  lord,  we  are  at  liberty  to 
infer  that  this  toll  was  created  by  the  lord  at  the  period 
when  the  soil  both  of  the  town  and  of  the  manor  was  vested 
in  him.     We  cannot  arrest  the  judgment  in  this  case  upon 
a  speculation  that  it  is  possible  thb  might  not  under  some 
circumstances  have  been  a  good  prescription.     Tlie  plaintiff 
is  to  shew  that  it  must  have  been  by  law  a  bad  prescription- 
in  its  origin ;  and  if  it  be  possible  that  it  might  have  had  a 
good  legal  origiu,  so  as  to  have  existed  immcniorially,  we 
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are  bonnd  to  conclude  that  it  in  fact  had  such  origin.  This 
might  have  had  a  legal  origin;  for  at  the  time  when  the 
toll  was  created  the  soil  and  freehold  of  the  whole  manor,  ^ 

and  of  the  whole  town,  were  in  the  lord.  On  these  grounds  *»"*»■*• 
it  appears  to  me,  that  this  case  ranges  exactly  within  the 
cases  mentioned  by  my  Lord  Chief  Justice^  In  Lord  Pel- 
ham  V.  Pickersgill  the  tolls  could  not  be  supported,  and 
never  could  have  been  legally  demanded,  unless  the  h^way 
had  been  shewn  to  be  an  immemorial  highway,  and  unless 
the  receipt  of  the  toll  had  been  established  at  the  period 
when  the  highway  was  dedicated  to  the  public.  It  seems  to 
me,  that  we  should  not  be  warranted  in  arresting  the  judg- 
ment on  these  pleas ;  for  as  the  Jury  have  found  that  the 
prescription  had  existed  in  point  of  ^fact,  we  are  not  at 
liberty  to  say  that  it  is  not  good  in  point  of  law. 

HoLROYD,  J. — ^I  am  of  opinion  that  the  prescription  as 
pleaded  is  good  in  point  of  law.  This  is  an  objection  on 
the  record ;  the  Ji|ry  have  found  the  prescription  existing  in 
fact ;  and  if  the  consideration,  or  that  which  Uie  law  re- 
quires to  be  stated  in  the  plea^  was  not  stated  sufficiently, 
certainly  the  plaintiff  would  be  entitled  to  judgment  non 
obstante  veredicto.  If  the  claim  was  in  respect  of  goods 
brought  through  the  manor  as  a  highway,  this  case  would 
range  itself  within  the  principle  applicable  to  cases  of  toll 
thorough.  This,  however,  is  not  a  claim  for  passing  through 
the  manor,  but  a  claim  for  toll  by  prescription,  for  bringing 
goods  into  the  manor,  delivering  them  there,  or  depositing 
them  for  that  purpose,  or  for  sale.  The  prescription  pleaded 
in  this  case  appears  to  me  to  be  established  not  only  by 
those  cases  already  mentioned  by  the  Court,  but  also  by 
that  of  James  v.  Johnson,  in  all  of  which  the  toll  was 
claimed,  not  for  passing  the  highway,  but  for  coming  into 
the  manor,  and  where  the  consideration  was  not  co-extensive 
with  the  claim.  -  In  one  of  those  cases  the  claim  was  in  re- 
spect of  repairing  a  wha^f,  and  it  was  held,  that  the  bring- 
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1823«        iflg  the  goods  within  the  manor,  although  the  wharf  w:r9 
not  used,  was  sufficient  to  support  the  claim.     Tliis  case  i» 
mainly  distinguishable  from  those  where  toll  has  been  claimed 
Bbnnbtt.     by  prescription  for  passing  along  the  highway,  and  where  it 
has  been  held  that  a  special  consideration  must  be  stated. 
The  king's    subjects  have  a  common  law  right  to    pas». 
along  every  highway,  which  is  in  itself  a  right  existing  pre- 
vious to  all  prescriptions,  and  therefore  in  order  to  establish 
a  toll  m  such  cases,  the  consideration  must  be  shewn  to  be 
co-extensive  with  the  claim.    There  is  a  case  of  The  Mayor 
of  Nottingham  v.  Lambert  {a),  which  has  not  been  adverted 
to.     In  that  case  there  was  a  claim  by  the  corporation  of 
Nottingham  to  take  toll  for  passing  the  ancient  navigable 
river  Trent,  and  it  was  held  that  the  prescription  for  the  toll 
could  not  be  supported  in  law,  because  no  consideration  for 
it  was  shewn.    That  decision  was   founded  upon   the  very 
principle  to  which  I  have  just  alluded  in  the  case  of  a  high- 
way; namely,  that  the  river  Trent  having  been  immemorially 
a  navigable  river,  every  subject  had  a  common  law  right  to 
navigate  it  at  his  pleasure,  unless  some  consideration  wa» 
shewn  for  the  toll.     But  in  that  very  case  fVilles,  C.J.  in 
delivering  a  very  elaborate  judgment,  admits  the  propriety 
of  those  decisions  which  have  been  referred  to  by  my  learned 
Brothers,  and  expressly  declares,  that  in  a  toll  traverse  the 
consideration  may  be  implied.     Upon  this  principle  I  am 
of  opinion,  that  the  prescription  here  pleaded  is  sufficient, 
without  shewing  any  more  special  consideration.     It  doe» 
not   appear  whether  this  was  part  of  the  highway,  or  not ; 
but  whether  the  consideration  should  have  been  stated  as 
for  a  toll  thorougii,  or  not,  it  seems  to  me  that  the  liberty 
of  landing  goods  within  the  manor  is  a  sufficient  considera- 
tion for  the  toll,  although  the  particular  place  where  they 
were  landed,  may  have  been  a  highway.     On  these  grounds 
1  think  this  rule  must  be  discharged. 

(a)  WiUcj*,  111. 
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Best,  J. — I  am  of  opinion  that  these  pleas  are  good 
after  verdict.     I  agree  that  the   prescription  must  have  a 

....  •  /•  1  1  •  RiCKARDS 

good  beginnmg  to  support  it  m  pomt  of  law,  and  it  appears  p. 

to  me  that  this  prescription  must  be  held  to  have  had  a  good  Bemmett. 
beginning,  not  as  for  a  toll  thorough,  but  as  for  a  toll 
traverse*  llie  distinction  between  the  two  is,  that  in  the 
former  there  must  be  a  special  consideration  shewn  to  im- 
pose the  obligation  of  paying  the  toll,  but  in  the  latter,  the 
<x>nsideration  may  be  presumed.  The  special  matter  set  out 
in  these  pleas  does  not  ui  my  opinion  shew  a  sufficient  con- 
sideration for  a  toll  thorough,  because  there  is  no  averment 
that  the  plaintiff  received  any  benefit  from  it ;  but  what  is 
said  in  tlie  cases  of  CoUon  v.  Smith,  and  Crisp  v.  Bellwood, 
authorises  us  in  holding,  that  although  the  matters  specially 
stated  would  not  be  sufficient  to  support  the  pleas  as  for  a 
toll  thorough,  yet  that  they  are  enough  to  support  them  for 
a  toll  traverse.  The  party  claiming  the  toll  here,  is  not 
merely  the  lord  of  the  manor,  but  may,  in  my  opinion,  fairly 
be  presumed  to  be  also  owner  of  the  soil,  and  the  owner- 
ship of  the  soil  is  sufficient  consideration  for  the  toll  tra- 
verse. Indeed,  correctly  speaking,  it  is  not  necessary  to  set 
out  any  consideration,  because  the  consideration  is  implied 
from  the  use  of  the  soil.  In  the  case  of  Lord  Pelham  v,. 
Pickersgill,  it  ^^as  only  stated,  that  the  person  who  claimed 
the  toll  had  the  manor,  but  it  did  not  appear,  nor  could  it. 
be  presumed,  that  he  was  owner  of  the  soil ;  and  in  the  case . 
of  The  Mayor  of  Nottingham  v.  Lambert,  WilleSy  C.  J.,  in 
giving  judgment,  decides  that  case  upon  that  very  distinc- 
tion ;  because  he  says,  it  does  not  appear  that  the  plaintiffs 
are  owners  of  the  soil,  and  therefore  the  case  is  very  dif- 
ferent from  that  where  the  party  claiming  the  toll  has  the 
right  to  the  manor  and  to  the  soil.  He  considers  the  right 
to  the  manor  not  to  be  sufficient  as  a  consideration  for  toll 
traverse,  unless  there  is  also  the  right  to  the  soil,  where  the 
claim  is  made.  In  this  case  if  it  is  shewn  that  the  defend- 
ant is  owner  of  the  manor,  a  foundation  is  laid  for  presum- 
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iiig  that  he  also  owns  the  soil,  and  I  think  there  19  safBcienl 
to  Faise  that  presumption ;  and  if  so,  the  use  of  the  soil 
by  the  phuutiflF  wonld  be  a  good  consideration,  upon  the 
princifde  I  have  stated,  to  support  the  defendant's  claim. 
I  am  of  opinion  that  we  may  reject  from  the  pleas  all  that 
1^  necessary  to  shew  that  this  was  a  toll  thorough,  if  there 
remains  enough  to  shew  that  it  is  good  as  a  toll  traverse. 
The  consideration  here  is  the  use  of  the  soil,  which  inay 
fairly  be  presumed  to  belong  to  the  lord  of  the  manor,  and 
I  think  that  is  sufficient  to  support  the  prescription  as  stated 
on  these  plieadings;  ' 

Rule  discharged. 


Saturday^ 
Feb.  8. 


Doe,  on  the  Demise  of  Henry  Wickham  v. 

Jonathan  Turner. 


Testator,  after  EjECTMENT  to   recover   the   possession  of  a  yard^ 
devising  to  bis  •  •       1 

nephew  H.  fV.  stable,  cow-hou8e>    and   other  out-houses,    situate  m  the 


a  messuage, 
forming  part 


county  of  Essex.     At  the  trial  before  Park,  J.,  at  the  last 

ute^de^cd*'  -Ew^Assizes,  it  appeared  that  the  lessor  of  the   plaintiff 

as  follows:— 
'*  Item,  I  give 
further  nnto 
my  nephew 
H.  W.  half- 
part  of  my 
garden,  and 
1001.  stock  in  ties  .turned  upon  the  constmction  to  be  given  to  certam  parta 

Bank^nnuU*  of  the  M'ill  of  David  Tumer.    The  will  was  dated  IQth 


claimed  the  property  in  question  as  devisee  under  the  will 
of  one  David  Turner,  deceased,  against  the  defendant,  as 
devisee  under  die  will  of  his  fhtyker  Jonathan  Turner ^  heir- 
at-law  of  David  Turner^  and  the  question  between  the  par- 


Bank  Annul 
ties.    /  giee 
further  my 
yard,  stable, 
eow'house,  and 
all  other  out' 
houses  in  the 


Aprils  1806,  and  was  duly  executed  to  pass  real  estates. 
It  contained  a  great  variety  of  bequests,  but  those  upon 
which  the  question  arose  wer^  these : — *'  I  give  unto  Henry 
MidvarcL !om  ^i^l^^^  ^  messuage  or  tenement,  now  in  the  possession 
rn^er  Martha  of  WakeUng»  Item,  I  give  further  unto  my  nephew  Henry 
have  the  inte-    Wickham  h^-part  of  my  garden,  and   100/.  stock  in  the 

rest  andpi*ofit8 

during  her  natural  /(/e:*^— Held,  by  three  Judges  {Best,  J.  dissenting),  that  under  this 
bequest  H,  IV.,  after  the  death  of  Martha  Wickham^  took  an  estate  iu  fee  in .  the 
yard,  &c.  to  the  exclusion  -of  the  testator's  heir-at-law. 
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4  per  cent.  Bank  Annuities ;  f  ghe  farther  my  yard,  sta^        1823. 

btes,  cow-house,  and  all  other  out-houses  in  the  said  yard,       ^■^^.''^^ 

Doe 
my  sister  Martha  Wickham,  to  have  the  interest  and  profits  r. 

during  her  natural  life:'  The  testator  died  soon  after  the  Tuu^kb, 
execution  of  this  will,  leaving  his  eldest  brother  and  heir- 
at-law  Jonathan  Turner,  the  father  of  the  defendant,  his 
^ole  executor,  who  delivered  to  Henry  Wickham  the  pos- 
session of  the  messuage  and  half-part  of  the  garden,  and 
100/.  stock.  The  testator's  sister  Martha  Wickham  re- 
eeived  the  rents  of  the  "  yard,  stables/'  &c.  up  to  the  time 
of  her  death,  after  which  Jonathan  Turner  entered  hito 
possession  thereof,  as  heir-at-law,  and  enjoyed  the  same  up 
to  the  time  of  his  death  in  18  IS,  having  previously  made 
his  will,  by  which  he  gave  them  to  his  son  (the  defendant), 
ivho  continued  in  the  receipt  of  the  rents  thereof  at  the 
time  when  this  action  was  brought,  and  the  question  was^ 
whether,  under  the  words  of  the  will,  the  yard,  stables,  &c. 
passed  to  the  lessor  of  the  plaintiff  Henry  Wickham^  as 
reversioner  in  fee,  after  the  termination  of  the  life  estate  of 
his  mother  Martha  Wickham ;  or  whether  they  reverted  to 
the  defendant  as  devisee  of  his  father,  the  heir-at-law  of  the 
testator  David  Turner  \  and  the  learned  Judge  being  of 
Opinion  that  the  latter  was  the  true  construction  of  the 
8evise,  directed  the  Jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

Nolan^  in  Michaelmas  Term  last,  moved  accordingly, 
and  obtained  a  rule  nisi,  and 

Marryat  and  Chitty  now  shewed  cause,  and  contended, 
tliat  the  words  of  the  will  were  sufficiently  comprehensive 
to  pass  the  fee  to  the  lessor  of  the  plaintiff.  First,  there 
is  an  express  devise  to  him  by  name ;  then  the  testator  pro- 
ceeds, **  I  give  further,"  &c.  another  express  devise  to  him 
also  by  name ;  and  then,  '*  I  give  further,"  &c.  the  property 
in  question,  without  mentioning  any  name,  and  concluding, 

VOL.   II.  c  c 
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*'  my  sister  M.  IV.  to  have  the  rents,  &c.  for  her  life."^ 
Here  then  is  a  clear  and  manifest  intention  to  give  the  fee 
simple  of  this  property  to  some  individual,  though  none  i» 
yarned,  and  it  is  equally  evident  that  the  sister  is  not  the 
individual  meant,  because  the  bequest  to  her  is  in  un- 
equivocal terms  for  her  life  only.  Then  who  could  the 
individual  intended  be,  but  the  lessor  of  the  plaintiff,  wha 
13  the  object  of  the  bequest  immediately  preceding,  and 
nvho  will  as  clearly  appear  the  object  of  this  beqMest  also 
by  merely  introducing  the  word  ^^  him*'  between  the  wordsi 
'*  I  give"  and  "  further  ?"  The  fair  and  popular  sense  of 
the  word  "  further"  is  strongly  in  favor  of  this  construciion  ; 
it  is  a  word  of  addition,  and  goes  to  prove  that  the  testator 
considered  this  as  one  continuous  bequest  to  the  lessor  of 
tlie  plaintiff,  limiting,  in  the  latter  part,  the  rents  of  tbe^ 
estate  to  his  mother  for  her  life.  This  construction  renders 
the  whole  passage  consistent  and  intelligible,  gives  effect  to 
the  manifest  intention  of  the  testator,  and  removes  all  doui>t 
and  difficulty  from  the  case;  and  therefore,  upon  \\f^i» 
ground,  the  plaintiff  is  clearly  entitled  to  a  verdict. 

Nolan  and  fVa/ford,  in  support  of  the  rule.  The  de-« 
fendant,  in  tliis  case,  claims  under  the  heir-at-law,  and  tliere 
is  no  legal  principle  more  clearly  established  than  this,  thi^ 
the  heir  shall  not  be  disinherited  upon  conjecture,  or  by 
any  tiling  short  of  clear  and  unequivocal  words  of  devise. 
Doe  V.  Wright  {a).  In  construing  bequests  of  personal 
property,  a  liberal  interpretation  is  often  allowed  \  but  ii) 
cases  of  real  estate,  a  strict  and  literal  explanation  has  al- 
ways been  deemed  proper;  and  there  can  be  no  rule  in 
such  cases  more  dangerous  or  unjust,  than  construing 
one  part  of  a  devise  by  another.  Tliis  testator  was  an 
illiterate  and  uneducated  n^^n,  who  had  probably  no  very 
correct  notion  of  tlie  nice  legal  distinctions  that  may  be 
takeu  between  words  of  apparently  synouimous  import; 
(a)  8  T.  K.  64.    1  New  Rep.  335.  and  7  East,  259. 
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biit,  independently  of  that,  the  word  '*  further"  will  by  no 
means  carry  with  it  the  meaning  which  is  contended  for  on 
the  other  side.     It  does  not  mean  ^'  in  addition  to/'  with  a 
retrospective  view  limited  to  the  next  preceding  bequest ;  it 
is  a  synonyme  for  "  also"  or  "  item/'  and  has  reference  to 
the  M'hole  will  at  large ;  and  is  therefore  clearly  descriptive 
of  the  commencement  of  a  new  and  separate  bequest.     It 
is  true  that  no  individual  is  nftmed  as  the  object  of  that 
bequest ;  but  what  is   the  consequence  of  that  omission  i 
That  the  mtention  of  the  testator  is  rendered  equivocal  and 
doubtfiil,  and  therefore  another  rule  of  law  is  brought  into 
operation ;    namely,  that  where  the  language  of  a  will  is 
doubtful,  the  presumption  is  in  favor  of  the  heir,  as  the 
favorite  of  the  law,  and  that  be  is  entitled  to  the  property ; 
Might  V.  Compton  {a),  where  all  the  leading  authorities  upon 
this  subject  are  fully  considered,  and  which  is  directly  in 
point  with  the  present  case*    Upon  two  principles  therefore 
the  present  action  cannot  be  maintained ;  first,  that  this  is 
a  clear  and  unequivocal  bequest  to  Martha  of  a  life  estate^ ' 
without  any  remainder  over,  upon  which  view  the  fee  sim*  ■ 
pie  unquestionably  reverts  to  tlie  heir;  and,  second,  that 
the  language  of  the  will  is  at  least  so  equivocal,  that  a  strong 
doubt  is  raised  as  to  the  intention  of  the  testator,  and  there- ' 
fore  tho  heir  is  entitled  to  the  benefit  of  that  doubt,  to  the 
exclusion  of  all  other  persons. 

Abbott,  C.  J. — I  am  of  opinion  that  we  may  give  such 
ar  construction  to  the  language  of  this  will  as  will  entitle' 
the  lessor  of  the  plaintiff  to  recover  possession  of  the  pro- 
perty in  question,  without  infringing  either  of  the  rules  of 
law  which  have  been  alluded  to  in  argument,  and  to  which 
I  am  certainly  inclined  to  pay  the  most  implicit  respect. 
But  there  is  a  third  rule  of  law  bearing  upon  this  subject,' 
which  has  not  been  attended  to  on   the  present  occasion, 

(a)  9  East,  967. 

c  c3 
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nfmely,  that  in  deciding  questions  of  this  kind  a  \vill  is  to 
be  talgen  altogether,  or,  as  Lord  Kenyan  emphatically  eX" 
presses  it,  '^  you  are  to  look  into  all  the  four  corners  of  the 
will ;"  and  the  sense  in  which  particular  words  are  intended 
to  be  used  in  one  part  may  be  discovered  by  seeing  in  what 
sense  those  words  actually  are  used  in  other  parts  (a).  Now, 
in  applying  this  rule  of  construction  to  the  present  will,  it 
will  be  found  that  the  word  ^'  further"  is  never  used  in  any 
prior  part  of  it,  but  where  there  is  a  second  bequest  to  a 
person  previously  named ;  and  the  fair  inference  consequently 
will  be,  that  it  was  used  with  the  same  intention  with  re- 
ference to  the  lessor  of  the  plamtifF.  By  acting  upon  thi» 
inference,  and  inserting  the  word  ^'  him''  in  the  passage, 
which  we  have  to  consider,  full  effect  is  given  to  the  testa- 
tor's apparent  intention ;  without  this  assistance  the  clause 
becomes  absolutely  void,  which  it  is  our  duty  to  prevent,, 
if  we  can  by  any  means  discover  a  reasonable  method  of 
giving  it  validity  and  effect.  Taking  the  whole  of  this  will 
together,  it  seems  to  me  the  manifest  intention  of  the  tes- 
tator was  to  give  to  his  sister  Martha  the  rents  of  the 
estate  in  question  during  her  life,  and  the  fee  simple  of  it 
to  her  son  the  lessor  of  the  plaintiff  after  her  death  ;  and, 
giving  effect  to  that  intention,  as  I  think  we  are  bound  to  do, 
I  am  clearly  of  opinion  the  lessor  of  the  plaintiff  is  entitled 
to  judgment. 

.  Bay  LEY,  J. — We  certainly  are  not  empowered  to  make 
a  will  for  a  testa  tor,  but  we  are  empowered,  and  it  is  our 
duty  also,  so  to  construe  the  will  he  has  made,  as  to  give 
effect  to  that  which  upon  the  whole  may  reasonably  be  taken 
to  have  been  his  intention  and  object.  We  are  to  act  either 
upon  express  words,  or  upon  a  manifest  intention,  and 
where  the  language  is  at  all  doubtful  in  one  part,  we  are 
to  construe  that  part  by  reference  to  and  comparison  with 
former  parts,  as  a  key  to  explain  the  particular  word  which 
(tf)  Vide  Strong  v.  Teati,  i  Burr.  91Q,  and  Doe  ▼.  Laming,  Id.  1100^ 
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gives  rise  to  the  doabt  entertained.  'The  devises  in  this  will 
are  very  numerous  and  diversified ;  but  the  testator  seems  to 
have  observed  this  rule,  that  where  he  is  making  a  second 
bequest  to  a  person  already  mentioned  in  the  immediately 
preceding  clause,  he  invariably  makes  use  of  the  word 
**  further;"  but  where  he  is  making  a  bequest  to  a  person 
for  the  first  time,  he  recommences  his  will  as  it  were  de 
novo,  and  makes  use  of  the  word  **  item."  From  hence  I 
draw  this  inference,  that  he  perfectly  well  knew  the  dis- 
tinction between  these  two  words,  and  that  he  inteuded  to 
use  them  in  very  distinct  senses,  and  that  the  meaning  he 
had  in  view  to  express,  when  using  the  former,  was,  **  in 
addition  to  what  I  have  already  given  to  Henry  Wickkam,  I 
give  him  my  yard,"  &c.  subject  to  a  life  estate  to  his  mother. 
Looking  at  the  will  altogether,  I  have  no  doubt  that  the 
testator  intended  to  give  the  fee  simple  of  this  property  to 
Henry  JVickham  after  the  death  of  his  mother,  and  that  we 
should  be  acting  in  opposition  to  that  intention,  and  against 
the  force  of  the  whole  frame  and  tenor  of  the  will,  if  we 
were  to  put  any  other  construction  upon  this  particular  por* 
tion  of  it. 


408 

1838. 
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HoLROYD,  J.,  concurred. 

Best,  J. — I  do  not  mean  to  go  the  length  of  declaring 
that  my  opinion  is  in  direct  opposition  to  that  which  has 
been  expressed  by  the  rest  of  the  Court  in  this  case, 
but  I  am  sorry  to  be  compelled  to  say,  that,  as  at  pre- 
sent advised,  I  cannot  bring  my  mind  to  accede  to  the  doc- 
trines upon  which  the  decision  of  to-day  is  founded. 
It  is  admitted,  on  all  hands,  that  we  cannot  make  a  will  for 
the  testator,  and  that  we  cannot  substantially  add  to  the 
will  that  he  has  made  for  himself.  I  fully  agree  in  this  ad- 
mission ;  it  is  in  my  opinion  the  only  safe  principle  to  go 
upon  in  the  construction  of  any  will.  I  fear  that,  under  the 
idea  of  construing  language,  many  wills  have  virtually  been 
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IMS.        made,  very  foreign  to  the  imagination  and  design  of  the  au- 
thors ;  and  I  am  not  without  my  apprehensions  that  such  will 
be  tlie  effect  of  the  construction  which  has  been  put  upon  the 
TbiiNEti.      instrument  now  before  the  Court,  because,  in  order  to  eflfect 
that  construction,  words  of  very  important  force  and  meau^ 
iug  have  been  added  to  the  instrument  itself.     I  am  not  pre- 
pared to  justify  or  defend  the  adoption  of  the  phrase,  that 
die  heir  is  the  favorite  of  the  law ;  it  is  certainly  an  old  ex- 
pression,  though  it  is  perhaps  an  improper  one,  because 
justice  is  the  only  favorite  that  the  law  can  or  ought  to  have. 
But  the  phrase  has  a  just  and  an  important  meaningi  namely, 
that  the  title  of  the  heir-at*law  is  a  clear  and  unequivocal 
title,  and  is  not  to  be  defeated  by  any  other  title  less  clear^ 
and  it  is  certainly  not  a  modem  dictum  ^*  that  the  heir  is 
favored  by  the  common  law,"  {a)     Now  in  the  present  case, 
upon  the  face  of  this  will,  is  there  any  other  title  to  this 
property  so  clear  and  unequivocal  as  that  of  the  heir-at-law  i 
I  confess  1  am  at  a  loss  to  discover  it.     If  a  passage  in  a 
will  be  obscure,  I  agree  with  Lord  Kenyan,  that  we  are  to 
go  into  all  the  four  corners  of  it,  to  look  for  that  which 
may  elucidate  its  meaning ;  but  theh  the  object  must  be  to 
find  something  which  can  render  certain  that  which  was 
previously  uncertain ;  that  "  quod  voluit  non   dixit ;"  and 
this  at  least  is  necessary  here ;  for  the  testator  certainly  has 
not  used  words  of  gift,  whatever  his  intention  might  be.     If 
this  particular  clause  is  to  be  taken  by  itself  as  a  single  in- 
dependent bequest,  the  fee  simple  is  certainly  not  given  to 
Henri/  Wickham,  and  I  do  not  see  in  what  other  light  it  can 
properly  be  taken.    There  is  no  connection  between  this 
particular  estate  and  those  estates  which  form  the  subjects 
of  the  former  bequests.     It  is  clear,  beyond  all  doubt,  that 
in  this  bequest  the  life  estate  is  given  to  Martha  JVickham ; 
but  from  whence  are  we  enabled   to  trace  a  devise  of  any 
farther  legal  estate?     This  clause  certainly  includes    none 
such,  unless  the  word  '*  further"  can  be  so  construed,  which 
(«)  Vide  3j8  H.  0.  c.  1.    2  UU.  11.    Noy,  1B5. .  Clianc.  Utp.  7. 
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I  am  of  opinion  it  cannot  be.  I  take  the  fair,  popular,  and 
ordinary  sense  of  that  word  to  be  **  likewise/'  or  "  also," 
which  would  be  clearly  insufficient  for  the  service  into  which  e. 

it  is  sought  to  be  pressed ;  and  looking  at  its  reference  to 
other  parts  of  the  will,  I  cannot  find  that  its  meaning  is  at 
all  enbrged ;  for  I  can  find  no  one  clause  in  which  the  lan- 
guage is  precisely  similar  to  tliat  of  the  clause  in  question, 
although  there  are  several  that  contain  very  different  and 
much  clearer  and  stronger  expressions.  At  present,  there- 
fore, I  cannot  but  consider  it  a  highly  dangerous  doctrine  to 
hold,  that  words  so  uncertain  as  thes^  appear  to  me  to  be, 
shall  have  the  effect  of  disinheriting  the  heir-at-law.  Con- 
jecture ought  never  to  prevail  against  the  heir,  and  I  can- 
not see  any  thing  stronger  than  conjecture  in  favor  of  the 
interpretation  now  given  to  these  words;  for  there  is  no 
part  of  this  will  which  at  all  indicates  an  intention  on  the 
part  of  the  testator  to  cut  off  his  heir-at-law.  I  refrain  from 
giving  any  decided  opinion  for  myself  upon  this  particular 
case,  and  it  is  with  much  regret  that  I  find  myself  obliged 
to  dissent  from  that  expressed  by  my  learned  Brothers  ;  but 
thinking  as  I  do,  that,  in  the  present  decision,  the  rule  of 
construction  has  been  carried  too  far,  I  feel  it  my  duty  to  lay 
before  the  Court  my  reasons  for  not  giving  to  their  decision 
that  assent  which  it  is  so  painful  to  mc  to  withhold. 

Rule  discharged. 
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Sntvrday^  Ex  parte  ABRAHAM  Flint,  Gent.,  one,  &c. 

Feb.  8.  ^  Iff 

An  attorne  •*•  ^^  ^^  ^^^  ^  motion  to  strike  an  attorney  off  the  roll  of 
who,  whilst  he  the  Court  for  practising  whilst  he  was  a  prisoner  in  JDer&v 

is  a  prisoner  ,  ,  r  •    ^  i 

in  gaol,  sues    gaol,    under  sentence  for  a  misdemeanor,  contrary  to  the 

mences^^any      8tat.  12  Geo.  2.  c.  13.  s.  9-     It  was  alleged,  that  during  the 

process  in  the  period  of  his  confinement,  he  had  levied  a  plaint  in  replevin. 
County  Court,   ^  .  "^ .  "^ 

is  within  the  in  the  County  Court,  on  the  retainer  of  a  client,  the  expence 
c.  13.  s.  9.  and  of  which  he  had  charged  in  his  bill  delivered,  of  fees  and 
strudt^off  the  disbursements,  the  only  proof  of  his  having  so  practised 
I't'U.  being  the  bill  in  question.     The  question  was,  whether  an 

attorney,  who  practices  merely  in  the  County  Courts,  is  sub- 
jected to  the  operation  of  the  ninth  section  of  the  statute 
above-mentioned,  which  enacts,  ''  that   no  attorney  or  so- 
licitor, who  shall  be   a  prisoner  in  any  gaol  or  prison,  or 
within  ihe  limits,  rules,  or  liberties  of  any  gaol  or  prison, 
shall,  during   his  confinement,  in  his  own  name,  or  in  the 
name  of  any  other  attorney  or  solicitor,  sue  out  any  writ  or 
process,  or  commence   or  prosecute  any  action  or  suit  in 
;iny  Courts   of  Law  or  Equity,  and  that    all   proceedings 
in   such   action  or   suits  shall   be  void  and  of  none  effect ; 
and  such  attorney  or  solicitor  so  commencing  or  prosecuting 
any  action  or  suit   as  aforesaid  shall  be  struck  off  the  roll, 
and  incapacitated   from  acting  as  an  attorney  or  solicitor  for 
the  future ;  and  any  attomey  or  solicitor  permitting  or  em- 
powering any  such  attorney  or  solicitor  as  aforesaid  to  com« 
mcncc  or  prosecute  any  action  or  suit  in  his  name,  shall  be 
struck  off  the  roll,  and  incapacitated  from  acting  as  an  at- 
.    torncy  or  solicitor  for  the  future." 

The  Court,  after  hearing  the  affidavits  on  both  sides, 
touching  the  merits  of  the  case,  and  considering  the  penal 
consequences  of  a  decision  against  tliis  party,  suggested  the 
expediency  of  an   arrangement   by  which  the  Court  should 
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-not  be  called  upon  to  pronounce  an  opinion  upon  this  in-        1M9;* 


dividual  case,  this   being    the  first   instance  in  which   the       ^ 
Court  had  been  called  upon  to  consider  a  case  arising  upon        Fuht. 
this  section  of  the  statute.    Accordingly  the  matter  was  so 
arranged  privately,  that  the  case  was  withdrawn  from  the 
consideration  of  the  Courts  but 

Abbott^  C.  J.,  said — ^This  individual  case  being  now 
disposed  of,  the  Court  feels  itself  called  upon  to  express  a 
general  opinion  as  to  the  construction  of  this  act  of  parlia- 
ment^ without  adverting  to  the  particular  circumstances  of 
this  case.  We  are  all  of  opinion  that  en  attorney,  being  a 
prisoner,  who  sues  out  or  commences  any  process  in  the 
County  Court,  is  within  the  operation  of  the  act  of  parlia- 
ment. We  have  no  difficulty  in  declaring  that  to  be  our 
opinion  ;  and  we  think  it  right  to  give  this  intimation  upon 
the  subject,  that  it  may  serve  as  a  caution  and  warning  to 
other  persons  hereafter. 

Rule  discharged  (a). 

Coplej/,  S.  G.,  and  Campbell,  were  in  support  of  the  rule; 
and  fr.  E,  Taunlon  and  Russell,  against  it. 

(rt)  Vide  Cross  v.  Kayc,  6  T.  R.  663. 


GooDRicHT,  on  Demise  of  Sadler  v.  Dring.  ^j?**?* 


IfMANNING  last  Term  obtained  a  rule  nisi  for  quashing  certiorari  lies 

a  writ  of  certiorari  to  remove  this  cause  from  the  city  and  ^^™^J^  *" 

county  of  Nomich  into    tliis  Court,  on  the  ground  that  a  cause  from  an 
.         .  .  -  infenorjorif- 

certiorari  would  not  lie  to  remove  an  ejectment  cause  from  an  diction  into 

inferior  jurisdiction^  and  that  the  proper  course  was  to  sue  ^^^^  ^^^  5^ 

out  a  writ  of  habeas  corpus  cum  caus'21,  for  which  he  cited  J!^^f||Jf^o^L, 

Wghmore  v.  Barlow  (a).  cum  caus4. 

(a)  Barnes,  431. 


OtiOBBIGHT 
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Iftfd.  Marryat  now  shewed  cause  against  the  rule^  and  con«- 

teoded  that  the  proper  course  to  remove  the  proceedings 
from  an  inferior  Court  was  by  certiorari^  and  not  by  habeas 

Drijug.  corpus^  unless  it  was  a  cause  where  bail  was  required.  All 
the  authorities  and  books  of  practice,  concurred  in  this  with 
the  exception  of  one  case  reported  in  Barnes,  which  he  subr 
mitted  ought  not  to  govern  the  present.  He  cited  Cross  v. 
Smith  (^a)  and  Taylor  v.  Shapland  (b).  He  also  referred  to 
43  Eliz*  c.  5.  21  Jac.  c.  23.  and  contended  that  there  was 
nothing  to  distinguish  an  ejectment  from  any  other  cause. 

Manning,  cootrd,  insisted  that  the  certiorari  would  not 
lie.  None  of  the  cases  referred  to  on  the  other  side  were 
actions  of  dfectment,  in  which  the  writ  of  habeas  corpus 
was  the  only  mode  of  proceeding ;  and  he  cited  the  case  in 
Barnes,  as  directly  deciding  the  point,  and  referred  to 
GUberfs  Ejectment,  37.  Cro.  Car.  82.  8.  1  Sid.  231. 
Bac.  Ab.  tit.  Ejectment.  Skin.  244;  in  all  which  cases 
the  practice  by  habeas  was  mentioned  in  terms,  which 
marked  [it  as  the  only  course ;  but 

Per  Curiam. — We  have  heard  nothing  in  argument  to  sa- 
tisfy our  minds  that  the  writ  of  certiorari  may  not  issue  to 
remove  the  proceedings  in  an  ejectment  cause  from  an  in- 
ferior Court  into  this.  There  seems  to  be  no  reason  why 
this  writ  should  not  be  as  applicable  to  this  form  of  action 
as  to  any  other.  The  rule,  therefore,  for  quashing  the  writ 
must  be  discharged.  As  the  cause  has  been  removed  by  the 
defendant  if  he  shall  not  enable  the  plaintiff  to  proceed  in 
the  cause  in  the  superior  Court,  that  may  be  a  good  reason 
for  granting  a  procedendo. 

Baylcy,  J.  said.  It  was  more  advantageous  to  the  plain- 
tiff that  the  cause  should  be  removed  by  certiorari  than  by 

(<i)  1  Salk.  148.    C  Lord  Raym.  836.  aii'i  3 Li. 
(6)  3  iM.  6c  S.  .W8. 


-GooDinGiir 
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toibeas  co  rpua^  because  the  habefts  corpus  would  dnly  re^  182^. 
fliove  the  plaint,  whereas  the  certiorari  would  bring  up  all 
the  proceedings  from  the  inferior  Courts  and  then  the 
superior  Court  would  be  enabled  to  do  that  which  miglit  be  Drisg. 
done  in  the  inferior  Court.  In  TtdiTs  Practice  it  is  laid 
down  broadly  that  the  writ  of  certiorari  lies  for  the  remotal 
of  all  causes  from  inferior  Courts,  and  makes  no  distinction 
between  ejectments  and  other  causes. 

Rule  discharged. 


IIoDGKiNsoN  and  Another,  Assignees  ofT.  R.Gregg,      Sainrdn^ 
a  Bankrupt,  v,  Travers  and  Another,  >^v4!/ 

i  HIS  was  an  action  of  trover  to  recover  certain  goods  ^  separate 

^  commisiion 

and  chattels,  the  property  of  the  bankrupt^  converted  by  the  being  sued  ont 

defendants,  as  judgment  creditors  of  the  bankrupt,  after  an  act  a  joint  com- 

of  bankruptcy  had  been  committed.     At  the   trial  before  a/w  raed^oaf 

Abbott,  C.  J.  at  the  London  Adjourned  Sittings  after  last  aj^ainst  him 

Term  the  pi  am  tiff  recovered  a  verdict,  damages  1579/.     On  the  assignees 

a  former  day  a  rule  was  obtained,  calling  on  the  plaintiffs  and  commission  " 

their  attoniies  to  shew  cause  why  upon   payment   to  the  '>«^»"«  "^eco- 

•^      *^         r  i/  vered  a  ver- 

plaintiO'^s  attornies  of  the  costs  of  this  action  to  be  taxed  by  diet  in  trover 
the  Master,  the  defendants  should  not  be  at  liberty  to  pay  Coart  allowed 
into  Court  the  amount  of  the  verdict  in  this  cause,  to  abide  ^®  ye,Xt  to 

the  event  of  a  petition  now  pending  before  the  Lord  Chan-  *>«  brought  in 

*^  .  .     .        to  abide  the 

cellor,   for    the    purpose   Of  superseding   the   commission  event  of  a  pe- 

against  the  bankrupt.     It  appeared  from  the  affidavits,  that  cbaneellor  to 

on  the  2d  of  Ju!u  last,  the  defendants  sued  out  a  writ  of  «oper»ede  tlie 
,         ,  ,     ^         '  ,  first  commis- 

fieri  facias  against  the  effects  of  the  bankrupt,  indorsed  to  sion. 

levy  412/.  4s.  1  Id.  under  which  the  sheriffs  of  London  levied 
to  the  amount  of  1579^.  On  the  1 1th  July  a  separate  com- 
mission of  bankrupt  was  sued  out  against  Gregg,  under 
which  he  was  declared  a  bankrupt,  and  the  plaintiffs  chosen 
assignees.     On  the  2Gth  of  August  following  a  joiul  cum- 
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1823.  mission  of  bankrupt  was  issued  against  Gregg,  and  one 
^"^^/^^  William  Phene,  under  which  they  were  declared  bankrupts. 
HoDGKiBTsoif  j^j^tjce  was  given  to  the  defendants  by  the  solicitors  under 
TaATBBs.  each  of  these  commissions  respectively,  that  they  would  be , 
held  liable  for  the  effects  seized  in  execution,  and  they  were 
threatened  with  actions  to  recover  the  value  of  the  effects 
seized.  The  plaintiffs,  as  assignees  under  the  first  commis- 
sion proceeded  in  their  action,  and  recovered  a  verdict  as 
above-mentioned.  On  the  6th  of  September  a  petition  was 
presented  by  a  creditor  of  Gregg  and  Phene,  praying  that 
the  separate  commission  against  Gregg  might  be  superseded, 
which  petition  had  not  yet  been  heard.  The  object  of  the 
present  application  was  to  pay  the  money  recovered  in  this 
action  into  Court,  to  abide  the  event  of  that  proceeding. 
Notice  of  the  application  had  been  given  to  the  solicitors 
under  the  joint  commission  of  bankruptcy. 

After  hearing  Scarlett  and  Marryat  for  the  plaintiffs, 
Gumey  for  the  creditors  under  the  joint  commission,  and 
Gaselee  and  Chitty  for  the  defendants, 

The  Court  said,  this  was  a  reasonable  application,  although 
it  certainly  had  some  novelty  in  it.  If,  however,  by  yielding 
to  the  application  they  should  be  disposed  to  intimate  any, 
doubt  of  the  power  of  the  Lord  Chancellor  over  the  subject 
in  question,  or  of  his  willingness  to  do  what  was  right  and 
proper  in  the  case,  die  Court  certainly  would  not  make  the 
rule  absolute.  All  that  the  Court  could  do  was  to  take  care 
that  the  money  should  be  forthcoming,  in  order  that  it  might 
be  submitted  to  his  Lordship's  jurisdiction.  By  interposing 
in  this  way,  and  exercising  the  discretionary  power  of  the 
Court,  a  great  deal  of  expence  would  be  saved  to  both 
parties.  On  this  ground  they  diought  the  rule  ought  to  be 
made  absolute,  the  costs  of  tiiis  cause  to  be  paid  to  the 
plaintiff's  attornies.  The  money  might  either  be  paid  into 
Court,  or  disposed  of  in  any  way  satisfactory  to  the  parties 
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interested.  It  was  quite  clear  that  there  could  be  no  dividend        1823. 

paid  under  the  separate  commission  until  its  validity  had  ^*"^v^^ 
been  adjudicated  upon,  by  the  Lord  Chancellor.  v. 


Travbbs. 


It  was  then  agreed  that  the  money  should  be  invested  in 
Exchequer  Bills  in  the  names  of  the  solicitors -on  both  sides, 
the  costs  of  the  present  cause  to  be  paid  to  the  plaintifTs 
attomies. 

The  rule  was  then  made  absolute  with  these  modifications. 


Ex  parte  Marinel  Krans  and  Others.  SahtrdM' 

Feb.  8.' 


V^N  a  former  day  in  this  Term,  Piatt  obtained  writs  of  Where  prison« 
habeas  corpus,  directed  to  the  Commander  of  his  Majesty's  coitody  after 
ship  Severn,  stationed  in  the  Dotsms,  to  bring  up  tlie  bodies  ^ent  ^?»ea 

of  twenty-two   persons,   who  had   been  confined,  as  was  between  a  rc- 

.  ■  veoae  catter 

alleged,  on  board  that  vessel,  from  the  13th  until  the  27th  and  a  vessel 

January,  (the  day  on  which  the  writ^  issued)  without  any  a" smuggler  of 

warrant  for  that  purpose,  in  order  that  they  might  be  dis-  which  the  pri- 

f^     'r       '  JO  soners  were 

charged.  At  the  same  time  a  writ  of  certiorari  bsued,  on  the  crew,  were 
the  motion  of  the  Solicitor-General,  to  the  Coroner  of  the  board  a  king's 
town  and  port  of  Dover,  to  return  into  this  Court  two  in-  jj^^^  for^foar- 

quisitions   taken  before  him,  one    touching   the  death   of  teen  days  wiUw 

,    .  ,  ,  ,  out  any  war- 

fVilliam  Cullum,  a  deputed  mariner  of  his  Majesty's  revei^ue  rant,  and  were 

cutter  the  Badger,  and  the  other,  touching  the  death  of  three  brought  up  by 
persons,    unknown^    together  with   the   depositions  taken  J^^^J.^^^J^^' 

under  such  inquisitions  respectively.      The  bodies  of  the  ed,  and  it  ap- 

,  •        t  i_         L    P^wof  from 

twenty-two  persons    abovementioned>    were    now  Drought  the  retam  that 

into  Court,  and  the  returns  to  the  writs  of  habeas  corpus,  ^^^  t^ns- 

pect  them  of 
a  felony,  the  Court  refused  a  discbarge,  and  directed  them  to  be  committed  to  the 
custody  of  the  Marshal  of  the  Marshalsea,  in  order  that  they  might  be  taken  before  a 
competent  tribunal  to  be  dealt  with  according  to  law. 
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1823.  wd  certiorari  read.  It  appealed  from  tlie  return  to  die 
^'^^y^^  writs  of  habeas  corpus,  that  on  the  13  th  oi  January  the 
Krans.^  persons  abovementioned  were  delivered  on  board  the  Severn 
in  custody,  charged  with  being  concerned  in  an  engagement 
at  sea,  on  the  same  day,  between  his  Majesty *s  reveaue 
cutter  Badger,  and  a  certain  smuggling  vessel,  which  had 
been  captured,  and  of  which  the  prisoners  were  part  of  the 
crew,  in  which  engagement  William  Cullum,  a.  deputed 
mariner  of  the  Badger,  was  killed,  and  that  the  prisoners 
had  been  detained  until  they  could  be  conveniently  brought 
to  London  to  be  dealt  with  according  to  law.  From  the 
return  to  the  writ  of  certiorari  it  appeared  that  an  inquisition 
was  taken  before  the  coroner  for  the  town  and  port  of 
Dover  on  the  l6th  of  January,  on  the  body  of  the  said 
William  Cullum,  who  had  been  killed  by  a  gun-shot  wound, 
in  an  engagement  between  the  Badger  and  a  smuggling 
cutter/  after  the  crew  of  the  cutter  had  cried  *'  quarter,"  and 
that  the  inquest  had  returned  a  verdict  of  "  wilful  murder" 
against  some  person  or  persons  to  the  jurors  unknown ;  that 
on  the  same  iGth  of  January,  another  inquest  was  held  on 
the  bodies  of  three  men  then  lying  dead  in  the  town  and  port 
of  Dover,  and  that  the  jury  had  returned  thereon  a  verdict 
of — Justifiable  Homicide.  The  depositions  taken  under 
this  latter  inquisition  entered  into  a  more  detailed  account 
of  the  aflPair  between  the  Badger  and  the  smuggling  cutter 
above  mentioned.  In  substance  they  stated,  that  early  in 
the  morning  of  the  13th  of  January,  the  Badger  was 
cruizing  in  the  British  Channel,  about  three  leagues  from 
the  French  coast,  when  a  strange  vessel  came  in  sight ;  that 
a  signal  was  given  to  the  latter  to  lay  to,  of  which  no  notice 
was  taken ;  whereupon  the  Badger  discharged  an  unshotted 
gun  with  as  little  effect ;  that  chase  was  then  given  for  some 
time,  when  the  Badger  discharged  a  loaded  gun  ;  that  then 
a  general  engagement  ensued,  with  small  arms  and  great 
guns  on  both  sides,  which,  having  continued  a  considerable, 
time,  the  crew  of  the  strange  vessel  cried  for  *'  quarter,"  and: 
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made  signals  to  surrender.  After  the  cry  of  **  qMarter/'  and. 
whilst  the  Badger  was  grappling  to  ta^e  possession  of  the 
strange  vessel,  a  fresh  firing  coipmenced  on  the  paft  of  Uie 
crew  of  the  latter,  by  which  William  Cullum,  one  of  the 
crew  of  the  Badger,  was  killed.  The  Strang?  vessel  wa9 
tlien  boarded,  and  it  was  found  that  two  of  her  crew«  con- 
sbting  of  twenty-five  men,  were  lying  dead  on  the  deck»  (^nd 
a  tliird,  'who  afterwards  died,  severely  wounded;  whereupon 
the  vessel  was  captured,  and  the  surviving  crew,  coositting 
of  twenty-two  persons,  taken  into  custody,  and  afterwarda 
delivered  on  board  the  Severn  on  a  charge  of  wilful  murder. 
Upon  searching  the  strange  vessel  she  was  found  to  be  ladpn* 
>yith  half  ankers  of  fori^ign  spirits,  tea,  tobacco,  and  other 
contraband  goods,  and  had  on  board  a  large  supply  of  wam 
like  weapons  and  ammunition.  No  colours  had  been  hoisted 
by  the  alleged  smuggler,  but  on  board  were  found  two 
Dutch  flags*  The  language  spoken  by  the  crew  was  entirely 
English^  and,  at  the  time  the  vessel  was  first  seen,  she  waa 
sailiqg  in  a  direction  towards  the  coast  of  Ireland.  Under 
these  circumstances, 

Brougham  and  Plait  submitted  that  the  prisoners  must 
be  discharged,  and  made  three  points,  first,  that  tlie  ori- 
ginal detention  was  illegal,  and  not  warranted  by  the  cir- 
cumstances disclosed  on  the  retunis  to  the  writs ;  second, 
supposing  the  original  detention  not  to  be  illegal,  it  had 
become  so  by  the  imreasonable  confinement  from  the  IStk 
to  tb^  ^7tli  JOftmary,  without  any  warrant  or  other  legal 
proc^$s ;  and,  third,  that  in  the  absence  of  any  specific 
chsurge,  the  Court  had  no  authority  to  deal  farther  with  the 
prisoners,  by  changing  their  custody,  and  they  must  tliere-* 
fore  be  liberated.  Fjrst,  as  to  the  return  to  tlie  habeas  cor* 
pus,  it  is  obviously  defective,  and  discloses  nothing  which 
can  at  all  warrant  the  detention  of  the  prisoners.  It  is  true 
the  return  states  the  fact,  tliat  these  men  were  delivered 
into  the  custody  of  the  captain  of  the  Severn,  by  th«  com- 
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ExpqrU. 

IkEAliS* 
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^^^»        mander  of  the  Badger,  as  perdon9  who  had  been  on  boar  J 
^^  a  vessel,  captured  by  the  Badger,  but  nothing  is  shewn  to 

Krah s.       connect  these  men  with  the  engagement  stated  to  have  taken 
place,  and  all  that  appears  against  them  is  the  statement  of 
information  received  from  other  persons.     It  is  clear,  there- 
fore, that  the  return  to  the  habeas  corpus  contains  nothing 
to  justify  the  farther  detention  of  the  prboners.     Then  is 
there  any  tiling  upon   the  depositions  which  at  all  affects 
the  prisoners,  supposing  them  to  have  been  engaged  in  the 
transaction  in  question  ?    Certainly  not.     From  the  deposi-' 
dons  returned,  it  appears  that  the  king's  vessel  was  the  first 
aggressor,  and  the  fatal  consequences  which  ensued  appear 
to  have  been  justifiable  upon   the  ground  of  self  defence.' 
Supposing  this  not  to  be  so,  still  there  is  nothing  to  point 
out  any  of  tlie  individuals  before  the  Court  as  participators 
in  the  affray.     None  of  them  are  identified ;  and  therefore 
from  the  very  beginning  their  detention  was  illegal.     But, 
second,  supposing  there  might  have  been  some  colour  for 
the  detention   originally,    the  confinement   from  the  Idth 
to   the   27th  January,  without  any  warrant  or  any  steps- 
taken  to  put  their  imputed  conduct  into  a  course  of  legal  in- 
vestigation,  was  illegal,   and  the  Court  is  now   bound  to 
discharge  them.     Nothing  disclosed  on  the  return  appears- 
to  justify  this  delay,  before  any  legal  and  proper  steps  were' 
taken.     It  is  clear  that  the  coroner  might  have  issued  his 
warrant  for  the  detention  of  the  prisoners,  as  soon  as   the 
inquest  had  returned  the  verdict  on  the  body  of  William 
Cullum,  if  there  had   been  any  ground  for  imputing  crimi- 
nality to  the  prisoners.     No  such  step  having  beeti  taken, 
their  detention  for  so  long  a  period  is  clearly  unlawful,  and 
the  Court  has  no  alternative  but  to  order  their  liberation. 
If  the  delay  of  a  fortnight  before  any  steps   are  taken  to 
institute  a  legal  investigation  into  the  conduct  of  the  pri- 
soners could  be  justified,  their  detention  for  two  or  three 
years,  or  any  length  of  time,  might  equally  be  justified  upon' 
Uie  same  principle.    Supposing  then  their  detention  in  the 
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first  instance  wa9  excusable,  the  unreasonable  length  of  time 
which  afterwards  elapsed  before  any  proceedings  were  taken, 
renders  their  confinement  altogether  illegal,  and  they  are  en-  KRAMi. 
titled  to  be  discharged  from  custody.  Then,  thirdly,  ad- 
mitting these  objections  to  the  original  and  continuing  con- 
finement to  be  not  tenable,  stilly  as  there  is  here  no  specific 
charge  on  oath  against  the  prisoners  (whatever  suspicions 
may  be  entertained  of  their  conduct),  the  Court  has  no  au- 
diority  to  remand  them  either  to  the  same  or  to.  a  new  cus- 
tody. If  in  this  case  there  had  beeu  a  commitment  on  a 
specific  charge  of  felony,  though  the  commitment  was  in- 
formal and  irregular,  still  the  Court,  in  the  exercise  of  its 
discretion,  would  recommit  the  party,  if  upon  the  return 
there  appeared  to  be  a  substantive  charge  to  warrant  their 
farther  detention ;  but  here  no  such  facts  are  disclosed  as 
will  reasonably  lead  the  Court  to  conclude  that  the  prisoners 
are  implicated  in  the  transaction  in  question.  This  is  not 
like  the  case  of  Rex  v.  Marks  (a),  which  was  a  commitment 
under  the  unlawful  oaths  act,  37  Geo,  3.  c.  123, 'where  the 
Court,  finding  a  specific  charge  agahist  the  prisoners  con- 
tained in  the  depositions,  remanded  them,  though  the  war- 
rant of  commitment  was  clearly  defective.  Here  there  is 
no  commitment — no  specific  charge— no  depositions  point- 
ing out  the  prisoners  as  implicated  in  any  offence^— and  no- 
thing whereon  to  found  any  farther  proceedings  against  them 
in  this  Court,  and  therefore  they  are  entitled  to  be  discharged. 
The  case  of  The  King  v.  Doctor  Shebbeare{b\  is  an  autho- 
rity to  shew  that  a  person  brought  up  in  custody,  under  a 
habeas  corpus,  shall  not  be  recommitted  to  the  same  cus- 
tody ;  but  that  case  is  distinguishable  from  this ;  for  here 
there  is  no  ground  for  committing  these  prisoners  to  a  new 
custody,  and  there  is  no  instance  to  be  found  in  which  tliis 
Court  has  ever  acted  as  Justices  of  the  Peace,  by  com- 
mitting a  person  to  a  new  custody,  who  has  been  brought 
up  from  an  intermediate  custody  prior  to  any  specific  charge 

(a)  3  East;  157,  (6)  1  Burr.  460. 
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1823.        before  a  magistrate  upon  oath.    On  these  grounds  the  pri- 
soners are  entitled  to  be  discharged. 

Copley,  S.  G.,  contrd,  was  stopt  by  the  Court. 

Abbott,  C.  J.— -{  am  of  (pinion  that  we  ought  not  to 
discbarge  these  persons  on  any  of  the  grounds  wliich  have 
been  suggested  in  argument.  The  only  difficulty  which  the 
Court  feels,  is,  as  to  the  custody  in  which  the  prisoners 
shall  now  be  placed.  My  opinion  upon  the  case  is  founded 
entirely  upon  the  matters  stated  upon  the  returns  to  the 
habeas  corpus  and  the  certiorari.  Indeed,  my  opinion  would 
be  the  same  if  founded  upon  tlie  return  to  the  habeas  cor- 
pus only,  because  that  document  states  the  fact  that  these 
men  were  placed  in  the  custody  of  the  commander  of  the 
Severn  upon  a  speciGc  charge,  namely,  that  of  being  con-> 
cerned  in  an  engagement  between  the  Badger  and  a  smug- 
gling  vessel,  of  which  these  persons  were  part  of  the  crew, 
in  which  a  person  named  William  Cullum,  a  deputed  ma- 
riner of  the  Badger,  was  killed,  and  that  they  were  de-% 
tained  until  they  could  be  conveniently  brought  to  London, 
to  be  dealt  with  according  to  law.  I  will  only  advert  to 
the  proceedings  before  the  coroner,  for  the  purpose  of  say- 
ing, that  they  afford  strong  con6rmation  of  the  fact  stated 
in  the  return  to  the  habeas  corpus^  namely,  that  the  inquest 
have  found  that  the  person  named  William  Cullum,  in  the 
return,  had  been  murdered  by  some  person  or  persons  un- 
known. In  justice  to  the  prisoners,  I  forbear  saying  any 
thing  more  respecting  these  depositions,  lest  they  should 
be  in  any  degree  prejudiced  in  any  proceedings  which  may 
hereafter  be  instituted.  We  have  the  fact  stated  in  the 
return,  that  these  men  were  delivered  on  board  the  Severn 
on  a  specific  charge,  and  were  merely  detained  until  a  fit 
opportunity  could  be  found  for  safely  conveying  them  to 
London,  to  be  dealt  with  according  to  law.  That  is  suffir 
cient  to  justify  us  in  ordering  their  further  detention.  It  is 
•%id  that  this  is  a  novel  proceeding.     I  certainly  do  not,  re- 
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collect  any  instance  like  the  present,  where  persons  were  1823. 
brought  up  from  an  intermediate  custody,  with  a  view  to  ^'^^^/^^^ 
another  inqturj.  If  upon  this  return^  connected  with  the  Krans. 
other  documents  in  the  oase,  we  saw  plainly  that  these  per- 
sons were  unlawfully  detained  in  custody ,  it  would  be  our 
duty  to  discharge  them  ;  but  if  we  do  not  see  any  illegality 
in  their  detention,  it  is  equally  our  duty  to  put  the  matter 
iiito  some  course  of  legal  inquiry.  That  it  is  lawful  for 
any  person,  whether  a  public  officer  or  not,  to  take  into 
custody  any  person  charged  with  the  commission  of  an 
offence,  and  keep  him  until  he  can  be  taken  before  a  proper 
tribunal,  is  a  proposition  not  to  be  denied.  Suppose,  for 
instance,  an  application  made  at  the  sitting  of  the  Court, 
for  a  habeas  corpus  to  be  directed  to  a  person,  not  a  pub- 
lic officer,  to  bring  up  "the  body  of  a  man  alleged  to  be 
detained  in  his  custody,  without  any  lawful  cause,  and  the 
writ  being  served  immediately,  the  party  before  the  rising 
of  the  Court  brought  up  his  prisoner,  and  made  a  return  to 
the  writ,  stating  that  the  person  whose  body  he  brought 
into  Court  was  delivered  into  his  custody  upon  a  charge  of 
a  capital  felony,  in  order  that  he  might  be  taken  before  a 
magistrate,  to  be  dealt  with  according  to  law,  should  we 
order  the  prisoner  to  be  liberated  upon  such  a  return? 
Clearly  not.  But  it  is  alleged  here,  that  these  persons  have 
been  detained  an  unreasonable  length  of  time,  so  long  in- 
deed as  to  make  the  detention  altogether  illegal,  and  an 
extreme  case  is  put  of  a  detention  for  two  or  three  years, 
which,  it  is  said,  might  be  justified  upon  the  same  principle. 
I  do  not  mean  to  say  that  the  detention  may  not  be  so  long 
as  to  shew  that  the  ground  of  detention  is  not  a  just  ground, 
and  is  altogether  unfounded ;  and  in  such  a  case  the  Court 
would  deal  with  it  as  justice  required.  But  can  we  say  that 
a  detention  of  thirteen  or  fourteen  days  is,  under  the  cir* 
cumstances  of  this  case,  an  unreasonable  detention  ?  My 
opinion,  however,  does  not  turn  upon  the  length  of  the 
detention.     Here  are  persons  taken  into  custody  under  cir- 
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1823.        cumstances  which  justify  a  suspicion  that  they  are  guilty  of 
^'^^^^'^^       a  capital  offence ;  they  are  placed  for  security  on  board  one 
Krams.       of  his  Majesty's  ships,  stationed  not  far  from  the  shore; 
they  are  numerous ;  they  are  taken  as  smugglers ;  and  it  is 
not  every  moment  of  the  day  that  it  would  be  safe  to  land 
so  large  a  body  of  men,  and  take  them  before  a  magistrate. 
Assuming  that  the  magistrates  in  the  local  jurisdiction  had 
authority  to  hivestigate  the  case,  still  it  might  be  thought 
prudent  that  the  prisoners  should  be  taken  to  London,  for 
the  purpose  of  conveying  them  before  some  competent  tri- 
bunaly  where  their  conduct  might  be  investigated,  and  the 
fact  ascertained  whether  there  was  any  reasonable   ground 
for  the  further  detention  of  all  or  any  of  them.     Under  such 
circumstances  I  cannot  say  that  the  length  of  time  during 
which  they  have   been  detained  is  unreasonable,  the  cause 
of  their  original  detention  being  a  lawful  cause.     Not  being, 
under  the  circumstances,  an  unreasonable  length  of  time,  I 
think  we  ouglit  not  to  discharge  these  persons.     We  are  of 
opinion  that  the  proper  course  for  the  Court  to  take  (what- 
ever may  be  its  power  of  interfering  in  the  first  instance, 
in  the  way  in  which  magistrates  and  justices  of  the   peace 
generally  act),  is  to  direct  that  the  prisoners  shall  be  taken 
before  some  competent  tribunal,  in  order  that  the  matter 
may  be  further  investigated,  and  the  fact  ascertained  upon 
the  merits  of  the  case,  whether  there  is    any  ground  for 
their  farther  detention.   If,  after  this,  any  unreasonable  delay 
shall  take  place,  it  may  be  competent  to  the  parties  to  make 
a  further  application,  and  then  the  Court  will  adopt  such 
steps  as  may  appear  necessary  for  expediting  the  proceed- 
ings, so  that  no  injustice  shall  be  done.     It  seems   to  us 
that  this  is  the  fit  and  proper  course  for  the  Court  to  adopt 
towards  the  advancement  of  public  justice.    The  rule  there- 
fore which  the  Court  pronounces  is,  that  the  prisoners  be 
committed  to  the  custody  of  the  Marshal  of  the  Marshalsea, 
in  order  that  they  may  be  taken  at  the  first  convenient  op- 
portunity before,  some  competent  authority,  to  be  examined 
touching  the  matters  contained  in  the  return  to  the  habeas 
corpus,  and  dealt  with  according  to  law. 
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Bay  LEY,  HoLROYD,  and  Best,  Justices,  concurred.  ' 

The  prisoners  were  then  committed  to  the  custody  of  the       Krans. 
Marshal  of  the  Marshalsea,  in  pursuance  of  the  rule  pro- 
nounced by  the  Court. 


Beale  v.  Bird.  ^!?^X» 

Feb.  10. 


A.  RULE  had  been  obtained  on  a  former  day  in  tiiis  case,  The  Court  win 
I,.  1        1  •     •«•  1  I     1       I      1 1  t      ^^^  compel  the 

calling  on  the  ptaintin  to  shew  cause  why  he  should  not  de-  phuntiff  to  de- 
liver to  the  defendant  a  copy  of  a  certain  agreement  in  the  fendantacopy 
possession   of    the   plaintiff^  upon   which  the   action  was  ®^  "*  •"^'^di 

brought,  for  the  purpose  of  enabling  the  defendant  to  plead  to  enable  the 

I    .  rm  •  «  I  .  t    latter  to  plead 

m  abatcmentr     I  he  action  was  brought  on  an  attorney  f  in  abatement 

bill,  to  recover  extra  costs  incurred  by  the  plaintiff  for  pro-  mentis fli^ 

fessional  business,  done,  as  was  allec^ed,  on  the  joint  account  ^^  jointly  by 

'  '  ^     '  ''       .  him^ielfand 

and  retainer  of  the  defendant  and  other  persons,  in  pursu-  otfaen. 

ancc  of  an  undertaking  to  which  they  were  all  subscribers. 

Campbell  shewed  cause,  and  contended  that  this  applica- 
tion was  unprecedented,  and  could  not  be  supported  upon 
any  principle  of  justice.  The  object  of  the  motion,  if  ob- 
tained,  would  impose  the  greatest  hardship  on  the  plaintiff, 
and  tend  to  defeat  his  just  claim  for  costs  in  a  proceeding 
of  which  the  defendant  had  the  benefit.  The  Court  would 
not  allow  a  defendant  to  crave  oyer  of  a  deed  for  the  pur- 
pose of  pleading  in  abatement,  and  d  fortiori  they  would 
not  permit  him  to  have  a  copy  of  an  agreement  for  a  similar 
purpose. 

Garwood,  in  support  of  the  rule,  urged  that  this  was  a 
reasonable  application.  The  object  of  the  action  was  to 
compel  the  defendant  alone,  to  pay  the  costs  incurred,  not 
for  his  benefit  only^  but  for  the  benefit  of  himself  jointly 
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'Bird. 
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with  others,  who  had  signed  die  agreement  in  question.  The 
defendant  might  thereby  be  made  liable  for  500/.  when, 
perhaps  his  liability  ought  not  tq  qxceed  50/.  Under  such 
circumstances  the  justice  of  the  case  required  that  the  de- 
fendant should  be  placed  in  a  condition  to  dispute  bis  liabfjity 
for  the  whole  of  the  plaintiff's  demand. 


Per  CMnawi.— This  experiment  is  quite  new,  and  we 
ought  not  to  encourage  an  application  which  would  enable 
the  defendant  to  interpose  vexatious  delay,  and  perhaps  de- 
feat the  plaintiff's  claim.  Great  injustice  might  be  worked 
by  this  proceeding  if  W(S  were  to  allow  it,  because,  unless 
the  plaintiff  could  prove  the  signature  of  every  one  of  the 
aubscribers  to  the  agreemept,  his  action  might  be  defeated. 
If  the  defendant  is  made  liable  in  the  first  instance  for  tlie 
whole  of  the  plaintifi^s  demand,  he  may  sup  his  co-subscribers 
for  contribution. 

Rule  discharged,  >vith  costs. 


Mondajff 
Feb,  10. 


The  affidavit 
to  postpone  a 
trial,  00  the 
ground  of  the 
atMence  of  a 
witness,  need 
not  state  the 
name  of  the 
-witness,  sug- 
gested to  l^ 
material  and 
necessary. 


Smith  v.  Dobson. 

JLN  this  case,  the  question  was,  whether  the  affidavit 
made  to  postpone  a  trial,  on  the  ground  of  the  absence  of  a 
material  and  necessary  witness,  should  state  tlie  name  of  th^ 
witness. 

Abraham  contended,  that  the  practice  of  the  Court  re- 
quired the  name  of  the  witness  to  be  mentioned  in  the  affi- 
davit, but 


The  Court  said^  they  knew  of  no  such  rule,  and  therefore 

inade  the 

Rule  absolute,  for  postponing  tlie  trial. 

Chilly  wau  for  the  defendant. 
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1628. 


Ward  v.  Levi.  Mimdu^f 

Feb.  io. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Vhere  hired 

why  the  writ  of  Ji.  fa.  and  executionj^thereon,  should  not  be  insolvent,  of 

set  aside  with  costs  for  irregularity,  the  alleged  irregularity  i^^"^^^^ 

being,  that  execution  was  sued  out  upon  the  judgment,  not-  gWen,  and  to 

whoDB  DO  ex* 
withstaiuiiug  the  allowance  of  a  writ  of  error,  under  which  ception  was 

bail  in  error  had  been  put  in  and  perfected.  ^^  l^{l  i^ 

error  and  the 

plaintiff  treat* 

.   PlatI  now  shewed  for  cause,  that  the  bail  m  error  were  lag  the  writ  of 

men  of  sti*aw,  and  absolutely  beggars.     The  affidavit  upon  bailajinaUities 

which  he  shewed  cause,  stated  that  the  persons  who  had  fnjered  up 

.  ...  jadment  and 

become  bail  in  error,  were  in  the  habit  of  hiring  themselves  took  ont  exe- 

as  bail,  receiving  each  time,  in  consideration  of  their  trouble.  Held,  that  the 

the  sum  of  half  a  crown  each ;  that  they  had  been  partners  regnlw^^and** 

tos:ether  for  twelve  years  as  hired  bail ;  that  one  of  them  ^«  Court  dii- 

^  ^  .  charfsed  the 

lodged  on  a  back  garret,  and  that  the  other  lodged  in  a  back  rale  for  setting 

room  in  the  second  floor  in  the  house  in  which  he  resided,  cog^g,  ' 

The  affidavit  further  stated  the  belief  of  the  deponent,  that 

the  writ  of  error  was  merely  brought  for  delay.     On  these 

grounds  he  contended  that  the  plaintiff  was  at  liberty  to 

treat  tlie  allowance  of  a  writ  of  error  and  the  bail  thereto, 

as  nullities,  and  sue  out  execution  upon  the  judgment.     Ho 

cited  the  case  of  Crum  and  others  v.  Kitchen  and  another, 

HU.  1820  (a),  where  the  Court,  under  precisely  similar  cir- 

(a)  Crum  v.  Kiichen,  Kil.  1820.  This  was  a  similar  application  to  the 
present,  and  aitder  the  like  cireooistances,  Bayley^  J.  observed,  that  npoa 
vesne  process  the  plaintiff  had  the  secority  of  the  sheriff  or  the  bail 
bond,  bat  in  error  he  bad  no  secarity  hot  the  bail,  who  were  answerable, 
not  for  the  person  of  the  defendant,  hot  the  actual  payment  of  the 
debt,  and  he  declkred  that  as  no  error  was  suggested  on  the  record,- 
such  bail  being  pat  in  to  a  writ  of  error  was  a  gross  fraad  upon  the  Court 
and  its  suitors,  and  though  the  rule  did  not  ask  for  costs,  yet  to  tnark  the 
sense  which  the  Court  entertained  of  such  disgraceful  practices,  the  rale 
should  be  discharged  with  casts,  and  it  was  so  discharged  accordingly. 

Scarlett  and  Phtt  were  for  the  plaintiff,  and  F.  PoU(kk  for  the 
defendants. 
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cumstances,  discharged  a  like  application  to  the  present, 
with  costs,  and  he  now  prayed  that  this  rule  might  also  be 
discharged  with  costs. 

Gurnej/,  contrd,  contended,  that  as  the  plaintifFs  attorney 
had  had  notice  of  the  bail  in  error,  without  excepting  to 
them,  they  must  be  considered  as  good  bail,  having  been 
allowed  to  justify  without  opposition.  Bail  in  error  having 
been  put  in  and  perfected,  the  plaintiff  was  not  at  liberty 
to  take  out  execution.  It  was  the  duty  of  the  plaintiff's 
attorney  to  have  excepted  to  the  bail,  if  upon  inquiry,  he 
was  not  satis 6ed  with  their  solvency,  but  he  could  not  now 
complain  of  the  consequences  of  his  own  laches,  the  bail 
being  allowed  without  opposition.  Whatever  prospective 
rule  the  Court  might  think  proper  to  lay  down  in  cases  of 
thid  nature,  with  a  view  to  prevent  similar  abuses,  still  as  no 
such  rule  had  been  hitherto  promulgated,  they  would  hardly 
deprive  the  defendant  of  the  benefit  of  his  writ  of  error, 
bail  having  been  put  in  without  exception.  Tlie  case  cited 
on  the  other  side  not  being  in  any  book  of  Reports,  the 
Court  would  hardly  act  contrary  to  what  had  hitherto  been 
considered  the  established  practice. 

Abbott,  C.  J. — I  think  the  case  to  which  we  have  been 
referred,  was  correctly  decided,  and  is  an  authority  for  a 
similar  decision  in  this  instance,  and  consequently  this  rule 
must  be  discharged  with  costs.  Persons  who  become 
hired  bail  must  at  least  learn,  that  they  are  not  to  become 
bail  in  error.  •  This  writ  of  error  is  evidently  brought  for 
delay  from  the  very  description  of  bail  which  have  been  put 
in,  and  if  it  were  possible  to  prevent  practices  of  this  de- 
scription we  should  most  gladly  do  it.  Certainly  we  shall, 
do  every  thing  we  can  to  discourage  them,  because  nothing 
tends  so  much  to  bring  reflection  upon  the  administration  of 
justice  as  conduct  of  this  description.  Persons  of  this  clas» 
are  often  put  in  as  bail  merely  to  gain  a  little  time,  but  are 
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immediately  excepted  to,  and  no  great  harm  is  done,  but  Ve 
must  discourage  '  the  practice  of  their  becoming  bail  in 
error.     We  shall  discharge  the  rule  with  costs. 

HoLROTDi  J.  (a)  concurred.    * 

Best,  J.  also  concurred,  and  said,  that  the  persons  put 
in  as  bail  in  this  case  were  no  bail  at  all.  This  was  a  mere 
fraud  upon  the  Court  and  upon  the  plaintiff. 


Rule  discharged,  with  costs. 


(a)  Baylet/f  J.  was  absent. 


YaRWORTH    V.  MiTCHEL. 

X  HIS  was  a  rule  calling  upon  the  plaintiff,  an  infant, 
who  sued  by  his  father,  as  prochein  amy,  to  shew  cause  why 
the  proceedings  in  the  action  should  not  be  stayed,  until  he 
gave  security  for  costs,  on  an  affidavit,  stating  that  the 
prochein  amy  was  insolvent,  and  in  no  condition  to  pay 
costs,  and  that  he  had  admitted  in  a  conversation  with  the 
deponent,  that  he  had  nothing  to  do  with  the  costs,  but  that 
a  friend  would  see  him  righted. 


Feb,  10. 


An  iniant  whm 
saes  by  hit 
prochein  amy 
need  not  give 
security  tor 
costs,  even 
thongh  the  * 
prochein  amr 
is  sworn  to  m 
insolvent. 


Walford  shewed  cause,  and  said  that  the  question  in  this 
case  was  in  effect,  whether  under  any  circumstances  an  in- 
fant plaintiff  could  be  called  upon  to  give  security  for  costs.  ' 
He  maintained  that  he  could  not,  and  cited  an  anonymous 
case  in  C.  P.  (a)  where  it  had  been  expressly  held,  that 
the  Court  would  not  oblige  an  infant  plaintiff  to  give  ' 
security  for  costs. 

(a)  1  Marsh.  4. 
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Ckiily,  contriy  relied  apoo  Doe,  d.  Selby  v.  Alston  (a), 
where  BuUer,  J.  said,  <'  there  are  only  three  instances  in 
which  the  Court  Mill  interfere  on  behalf  of  a  defendant  to 
oblige  the  plaintiff  to  give  security  for  costs :  the  first  is, 
when  an  infant  sues,  the  Court  voll  oblige  his  procbein 
amy,  or  guardian  or  attorney,  to  give  security  for  the 
costs ;  second,  when  the  plaintiff  resides  abroad,  in  which 
case  the  Court  will  stay  proceedings  till  security  is  given 
for  costs ;  and  third,  where  there  has  been  a  former  eject- 


ment. 


fp 


Per  Curiam. — We  shall  act  upon  tlie  last  decision  in  the 
Common  Pleas.  If  we  were  to  hold  that  the  prochein  amy, 
who  in  this  case  happens  to  be  the  father  of  the  infant,  must 
give  security  for  costs,  it  would  in.  many  instances  absolutely 
prevent  an  infant  from  suing,  however  just  his  cause  of 
action  might  be. 

Rule  discharged,  without  costs  (6). 


(a)  1  T.  R.  491. 


(6)  Vide  2  Tidd.  61. 


Tmadttff 


Anonymous. 

^pudn  of  a       -   ^  ^'"^  ^^^'  ^®  Master,  on  the  taxation  of  costs,  allowed 

merchant  ship,  theexpences  of  maintaining  the  captain  of  a  merchant  shipj^ 

domiciled  in  .  .  ,       . 

this  coantry,     who  was  detained  in  England  for  a  considerable  time,  to 

bya  plaimfff  8^^^  evidenc^  in  the  cause,  but  before  the  cause  was  at 
ablc^tSn"^****^*  issue.  The  witness  was  ^.British  subject  and  domiciled  ia 
^if  e  evidence  this  couuti;y,  but  was  at  all  times  liable  to  be  called  upon  to 
before  issne  go  to  sea  and  discharge  his  professional  duties.  On  shewing 
notice  ^f^trial  ^^^  against  a  rule,  for  reviewing  the  Master's  taxation,  the 
S^t°A"^^^*  question  was,  whether  be  was  justiBed  in  allowing  the  ex- 

ter  was  at  li-  pences  of  a  witness  detained  under  such  circumstances. 

berty  in  taxing 

th«  costs,  to  allow  the  expcnce  of  maintaining  the  witness  daring  such  detention. 
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After  hearing  Marryat  in  support  of  the  rule  [Campbell, 
contrd,  being  stopt,) 

•  Abbott,  C.J.  said^  we  are  aU  of  opinion,  that  the 
Master  was  justified  in  the  allowance  of  the  expencea  in 
question.  It  is  true  that  the  witness  is  not  a  foreigner ;  he 
is  a  native  of  this  country  and  domiciled  here ;  but  he  is  a 
seafaring  man,  and  if  he  had  not  been  detained  in  England 
for  the  purpose  of  giving  evidence  in  this  cause,  he  might 
have  pursued  without  control  that  line  of  life  in  which  he  is 
engaged.  Now,  unless  the  expences  of  detaining  a  person  so 
circumstanced  can  be  allowed,  the  greatest  hardship  would 
be  imposed  on  the  individual.  In  many  instances  persons 
in  his  situation  cannot  afford  to  maintain  themselves  out  of 
their  own  funds,  and  it  is  unlikely  that  they  would  stay 
unless  they  had  a  prospect  of  being  indemnified  for  their 
loss  of  time  and  expences.  Persons  of  this  description  can- 
not be  detained  by  compulsion.  In  this  instance  the  witness 
was  at  liberty  to  leave  the  country  at  any  time  before  he 
was  subpoenaed.  He  cannot  be  subpoenaed  until  issue  is 
joined,  and  notice  of  trial  given.  If  before  the  subpoena  is 
served  upon  him,  he  may  leave  the  country,  the  parties 
must  incur  still  greater  expences  in  bringing  him  home  after- 
wards to  give  evidence,  a  consequence  which  would  be 
highly  injurious  to  the  plaintiff,  and  would  produce  a  con- 
siderable delay  of  justice,  which  is  always  to  be  avoided. 
Considering  the  situation  of  this  individual,  and  the  cir- 
cumstances under  which  he  was  detained,  I  ^annot  say  that 
the  Master  has  exercised  an  unsound  discretion,  lliere  is 
no  complaint  as  to  the  amount  of  the  taxation,  and  as  we 
see  no  objection  to  the  principle  upon  which  the  expences 
were  allowed,  thb  rule  must  be  discharged. 

« 

Rule  discharged. 


18M. 

AnOHYHOCt. 
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1823. 


Tu^y^       The  King  v.  The  Justices  of  Gloucest£Rshibb. 

Feh,  11. 


By  statote        X  HIS  was  a  motion  for  a  mandamus  to  the  Justices  at 

49G«o.3.c.68.  o       •  11  1    - 

8. 5.  the  notice  •sessions  to  enter  continuances,  and  hear  an  appeal  m  a 
marter^f  ba»*  ™*^*®*'  ^^  bastardy ;  and  now,  on  shewing  cause  against  the 

tardymnst  rule,  the  question  was,  whether  the  notice  of  appeal  given 
Bpecify  the  ...  ^^ 

cause  and  mat-  by  the  appellant,  was  in  conformity  with  the  stat.  49  Geo.  S. 

M^ere  a  no*  ^-  ^^*  ^*  ^f  which  requires  that  the  party  appealing  shall 
the  r*^^  d^  P^^  *®"  ^^^^^  ^*^*  notice  of  his,  her,  or  their  intention  of 
father  of  a  bringing  such  appeal,  and  of  the  cause  and  matter  thereof, 
of  his  intention  &c.  The  notice  given  by  the  appellant  in  this  case  was  of 
alea^Min  or-  ^^^^  ^^^tention   **  to  prosecute  an  appeal  against  an  order  of 

.    <ier  of  filiation,  filiation,  whereby  the   appellant  was   adjudged   to  be   the 
merely  sUted  *^*^  . 

that  he  intend-  reputed  father  of  a  female  bastard  child,  born  of  the  body 

cote  an^ai^eal  ^^  Elizabeth  Hay,  which  had  become  chargeable  to  the 
d^TfiU*^- ^^'  P*"***  °^  South  Lea,  in  the  county  of  Oxford."  The  notice 
whereby  be  was  a  mere  echo  of  the  form  of  the  order,  without  stating 
to  be  tlie  fa- ^^y  ^P^^^^^  grounds  of  appeal.  The  Sessions  considered 
miOe  bfMUr^d    ^^^®  notice  insufficient,  and  therefore  dismissed  the  appeal. 

child,  bom  of 

H.,  and  *  -^^fg^i  in  shewing  cause  against  the  rule,  contended,  that 
the'^parish  of  ^^®  notice  which  had  been  given,  was  not  in  conformity 
^L.,pnrening  with  the  requisites  of  the  statute,  which  required  two  things, 
the  order  with-  first,  that  the  party  appealing,  should  give  notice  of  his  in- 
the  puticular^  tention  to  appeal ;  and,  second,  that  the  notice  should  con- 
pSoT—hIi?'  ^°  *  statement  of  the  cause  and  matter  thereof,  which 
that  the  notice  meant  the  specific  grounds  of  objection  to  the  order  of 
insamdent      filiation.     The  notice  in  this  case  was  no  more  than  a  notice 

of  intention  to  appeal,  and  was  totally  silent  as  to  the  cau^e 
and  matter  thereof,  and  consequently  was  insufficient.  He 
cited  Rex  v.  The  Justices  of  Salop  (a). 

(a)  4  Barn.  &  Aid.  626. 
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r  G.  Cross,  coutr^,  insisted,  that  the  notice  which  had  been 
given,  did,  in  substance,  convey  to  the  parties  interested 
the  grounds  of  appeal. .   An  order  of  filiation  contained  a  v. 

variety  of  matters,  against  each  of  which  the  reputed  father  of^Gi^ucM-* 
of  a  bastard,  had  a  right  of  appeal ;  namely,  the  sum  tbrihirb. 
awarded  for  apprehension,  the  expences  of  the  mother's 
lying  in,  the  weekly  maintenance  of  the  child,  and  the.  ad- 
judication of  filiation.  The  notice  in  this  instance  contained 
a  sufficient  specification  of  the  ground  of  appeal,  inasmuch 
as  it  stated  expressly  that  the  party  appealed  against  the 
adjudication  that  he  was  the  father  of  the  child.  This  must 
be  understood  to  mean  that  he  objected  wholly  to  that  part 
of  the  order  which  adjudged  him  to  be  the  father.  Under 
this  notice  the  respondents  must  necessarily  infer  that  the 
appellant  only  meant  to  dispute  the  fact  of  his,  being  the 
father  of  the  child  named  in  the  order,  as  being  bom  of  the 
body  of  Elizabeth  Hay,  without  regard  to  any  of  the.  other 
matters  contained  in  the  order.  ^Iliere  being  several,  other 
grounds  upon  which  he  might  have  appealed,  the  necessary 
inference  was,  that  he  intended  to  confine  his  appeal  to  that 
which  adjudged  him  to  be  the  father  of  the  child.  It  seem- 
ed, therefore,  to  be  unnecessary  that  the  notice  should  con- 
tain any  further  statement  of  the  cause  and  matter  of 
the  appeal. 

Abbott,  C.  J. — I  am  of  opinion  that  this  notice  was 
insufficient.  '^The  act  of  parliament  requires  that  the  notice 
of  intention  to  appeal,  shall  also  contain  a  specific  statement 
of  the  cause  and  matter  thereof,  and  then  proceeds  to  re- 
quire that  the  Justices  at  Sessions  shall  determine  the  cause 
and  matter  of  such  appeal.  That  clearly  means  the  merits 
and  not  merely  the  form  of  the  order.  Here  the  notice 
simply  contains  a  description  of  the  order,  whereby  the 
appellant  is  adjudged  to  be  the  father  of  the  child,  without 
'stating  any  ground  of  objection  to  such  adjudication.     It 


1823.        cides  not  go  on  to  allege  any  objection  to  the  adjudication  in 
^*^v^^      point  of  form  or  substance,  and  there  is  therefore  nothing* 
The  Kino     gp^jg^.  g^  ^^  ^q  direct  the  attention  of  the  respondents  to 
4r^  Jv§f  icEf  iii^  grounds  of  appeal.    The  respondents  ate  left  entirely 
nRsftiRfi.    to  guess  at  the  objections,  and  must  go  to  the  Sessions  un- 
prepared as  to  those  points,  ivhich  it  may  be  necessary  for 
them  to  prove  in  evidence.    This  notice  is  merely  a  descrip^ 
tiom  of  the  order,  ivfaereby  the  appellant  is  adjudged  to  be 
the  father  of  the  child,  and  does  not  contain  any  statement 
of  the  cause  and  matter  of  appeal,  and  consequently  it  is 
not  m  compliance  with  the  statute. 

HoLROYD,  J.(a) — ^The  object  of  the  statute  is  to  re-» 
quire  a  statement  in  the  notice  of  the  particular  grounds  of 
objection  to  the  order  of  filiation  upon  tlie  merits.  ^  no^ 
tice  as  to  the  order  itself  is  not  sufficient,  unless  it  also 
contains  a  statement  of  the  grounds  of  appeal  touching  the 
matter  thereof,  in  order  that  the  respondents  may  come  to 
the  Sessions  prepared  to  meet  the  cause  and  matter  of  the 
appeal,  and  not  merely  the  form  of  the  order. 

Bbst,  J. — This  notice  does  not  specify  the  cause  and 
matter  of  the  appeal^  but  merely  describes  the  order  itself, 
which  is  clearly  insufficient. 

Rule  discharged. 

(a)  Bayley,  J.,  was  absent. 


HILARY   TSRM,  FOURTH   GEO:  IV. 


Ex  parte  Pilgrim.  Tuesday^ 


Feb.  11.- 

XXASELEE  moved  to  admit  this  gentleman  as  an  attorney  The  sutate 
of  the  Court  under  the  following  circumstances  : — In  1817  g.  s.  requires 
Mr.  Pilgrim  was  articled  to  an  attorney  in  the  city  of  BaM.  {^^.^f  ^^^^fT 

Within  a  month  afterwards  the  oriirinal  articles  being  duly  torney's  clerk* 

.  .     r      J      r      »hip»»»«Ube 

executed,  were  sent  up  to  his  masters  agent  m  London  for  enrolled,  toge* 

the   purpose   of  being  enrolled,    pursuant  to  the  statute  affidavit  of  ^ 

34  Geo.  3.  c.  14.  s.  2  (a).     Having  served  his  clerkship,  and  ^"JL-*^J^*" 

being  about  to  apply  for  admission,  he  searched  the  Mas*  same,  before 

ter's  office  for  the  purpose  of  mailing  the  usual  affidavits  be  admitted  to 

of  service  of  notices,  &c.,  and  could  find  no  trace  of  the  j^JJ,^^*  .**||2 

articles  having  been  enrolled,  nor  obtain  any  information  in  enacts,  that 

...  ,      unless  tiie  iii» 

the  office  to  account  for  the  omission,  or  the  loss  of  the  dantnres  are 

articles.     In   the  books  of  his  master's  agent  an  entry  was  STmonSs  "* 

found  in  the  hand-writinsc  of  one  of  the  clerks  (cotempora-  ^^}  *^*®''  **®* 

^  ^  "^  cution,  toge- 

neous  with  the  time  when  the  enrolment  was  supposed  to  ther  with  the 
have  been  made),  of  the  payment  of  a  fee  of  five  shillings^  service  shall  be 
at  the  Master's  office,  for  attending  and  enrolling  the  articles.  ^^JJJSJlfnc^B 

That  clerk  was  now  at   the  Cape  of  Good  Hope,  but  there  from  the  time 

.  ,  of  enrolment 

was  an  affidavit  verifying  his  hand-writing.     In  addition  to  only.  Where  & 

clerk  had  been 
(a)  Which  enacts,  "  That  no  person,  who  by  any  snch   contract  as  articled  to  aa 
aforesaid,  made  after,  &c.  is  or  shall  be  bound  to  serve  as  a  clerk  as  ^to"*ey  m 
aforesaid,  shall  be  admitted  to  be  a  solicitor  or  attorney  in  any  of  the .  ^^^^  n^^  -^J 
said  Conrts,  unless  the  indenture  or  other  writing,  containing- snch  con*  dentures  had 
tract,  duly  stamped  according  to  the  directions  of  this  act,  shall  be  en-  been  sent  up 
rolled  or  registered  with  the  proper  officer,  to  be  appointed  for  that  to  Landon  to 
purpose  in  the  ('onrt  wherein  such  person  shall  propose  to  be  aAerwards  ^  IS*^  i^« 
admitted  a  solicitor  or  attorney  by  virtue  of  his  service  under  such  con*  of^^^  pursuant 
tract,  together  with  an  afiirlavit  of  the  time  of  the  execution  of  snch   to  the  statute^ 
contract  by  snch  clerk ;  and  in  case  snch  indentnre  or  other  writing   and   after  the 
slinll  not  be  enrolled  or  registered  in  snch  Court  within  six  montlis  itext  clerkship  had 
after  the  execution  thereof,  together  with  such  affidavit  of  the  time  of  ^^^   *^^^^^*^ 
the  execution  of  snch  contract,  then  in 'such  case  the  service  of  snch  jlfj^ntare- 
clerk,  under  such  indenture  or  writing,  shall  be  deemed  to  emmnenoa  eould  be  dis- 
froni  the  time  of  such  enrolment  or  registry  only,  and  not  from  the   covered  in  the 
execution  of  such  indentnre  or  writing ;  any  usage  or  custom  to  the  Master's  office^ 

contrary  notwithstanding."  J.*'«  P*^"'^^^",'. 

^  ^  fused  to  admit 

him,  althoflgh  it  appeared  from  the  books  of  the  town  agent,  that  a  clerk  of  the  latter- 
had  paid  the  fees  payable  in  the  Master**  office  upon  enrolment^  cotemporaneously  with 
the  tiaM  when  tha  enrolmant  was  suppMed  to  have  taken  place* 
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1828*        this  the  counterpart  of  the  articles  was  now  produced,  to- 
^^"^^^^'^^       gether  with  an  affidavit  of  the  attesting  witness  verifying  its 
FuGBiM.     due  execution.     There  was  also  an  atidavit  of  the  due  pay- 
ment of  the  stamp  duty  required  to  be  paid.     Under  these 
circumstances  he  now  prayed  to  be  admitted,  and  the  case 
of  Ex  parte  Clarke  (a)  was  cited. 

l^er  Curiam  (b). — Much  as  we  lament  the  hardship  of 
the  case,  we  find  it  impossible  to  get  over  the  words  of  the 
act  of  parliament.  They  are  peremptory,  and  cannot  be 
relaxed.  The  2nd.  sec.  enacts,  that ''  no  person  shall  be  ad- 
mitted unless  the  indenture  shall  be  enrolled  with  the  pro- 
per officer  of  the  Court,  togetlier  with  an  affidavit  of  the 
time  of  the  execution  of  the  same ;  and  in  case  such  in- 
denture shall  not  be  enrolled  within  six  months  next  after 
,  the   execution  thereof,  together  with   such  affidavit  at  the 

time  of  execution,  then  in  such  case  the  service  under  the 
indenture  shall  be  deemed  to  commence  from  the  time  of 
such  enrolment  only,  and  not  from  the  execution  of  the  in- 
^  denture ;  any  usage  or  custom  to  the  contrary  notwithstand- 

r 

ing."  Now  there  is  nothing  in  the  circumstances  of.  this 
case  which  will  allow  us  to  dispense  with  the  necessary  proof 
that  the  articles  have  been  duly  enrolled.  There  is  even  no 
foundation  to  lead  us  to  a  reasonable  belief  that  they  had 
ever  been  enrolled.  Had  there  been  an  affidavit  produced 
from  the  Master's  office,  shewing  that  any  fee  had  been  paid 
at  the  time  of  enrolment,  although  the  indentures  might 
>  have  been  lost,  then  we  might  consider  whether  we  should 

not  direct  the  counterpart  to  be  enrolled  nunc  pro  tunc. 
But  there  is  nothing  to  satisfy  us  that  the  indentures  had 
ever  been  in  the  Master's  office.  There  is  reasonable  evi- 
dence certainly  that  the 'articles  were,  duly  executed,  and 
that,  this  gentleman  had  served  his  clerkship,  but  we  cannot 
surmount  the  obstacle  which  the  words  of  the  act  inter- 
poses with  respect  to  enrolment. 

Admission  refused. 

'  (a)  3Bani.de  Aid.  610..  (h)  Abkottf  CJ.y  ytMibt^nU 


JEULAHY  TITRM,  FOURTH  GEQ.  IV^  ^U. 


The  Kino  v.  Rooibr  and  Auother.  ^i**??* 


ANDICITMENT  against  the  defendants  M  a  nuisance,  Kwpinu  and 
in  keeping  a  common  gamug  house.      jLne  first  count  common  gam* 
charged,  that  Charles  Edward  Rogier  and  William  Sfmih-  ^f  incre 'and 
WeU  Humphrey,  on,  &c.  unlawfully  did  keep  and  mrintain  g^ 'pwiriL 

a  certain  common  gaming  house,  and  in  the  said  common  idle  and  evil 

.         ,  disposed  per* 

gammg  house,  for  lucre  and  gain,  did  cause  and  procure  sons  to  come 

divers  idle  and  evil-disposed  persons  to  frequent  and  come  ^t^^thei-j'at^ 

to  play  together,  at  a  certain  unlawful  game  at  cards,  called  "  ^^^JK®  ^ 

**  Rouge  et  Noir ;"  and  in  the  said  common  gaming  house,  permitting 

on,  &c.  unlawfully  and  wilfully  did  permit  and  suffer  the  toplayatsnch 

said  idle  and  evil-disposed  persons  to  be  and  remain  playing,  ^®  ^f^ij'^f* 

and  gaming  at  the  said  unlawful  game  called  **  Rouge  et  ney,  is  an  of* 

Moir/'  for  divers  large  sums  of  money,  to  the  great  da-  able  at  com* 

mage  and  common  nuisance,  &c.     Second  count  was  the  ""^    ^" 

same  as  the  first,  only  charging  the  defendants  with  keeping 

and  maintaining  a  certain  common  gammg  room.     Both 

counts  charged  the  offence  as  an  offence  at  common  law, 

not  against  any  statute.  Plea,  Not  Guilty,  and  Issue  thereon. 

At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  Sittings 

after  last  Term,  the  defendants  were  found  guilty. 

Cuncood  and  Piatt  now  moved  to  arrest  the  judgment. 
This  is  an  indictment  at  common  law,  and  unless  the  offence 
urith  which  it  charges  the  defendants  be  a  common  law 
offence,  the  indictment  cannot  be  supported.  The  indict- 
ment chaises,  first,  the  keeping  and  maintaining  a  commoii 
gaming  house;  and,  second,  the  permitting  a  certaiil  un* 
lawful  game  called  **  Rouge  et  Noir**  to  be  played  in  the 
said  house,  neither  of  which  acts  is  an  offence  at  common 
law.  Mr.  Serjeant  Hawkins  is  the  first  writer  who  lays  it 
down  as  a  dictum,  that  the  keeping  a  gaming  house  is  a 
common  law  offence,  or,  in  other  word^i,  a  nuisance  per  $e, 

VOL.  II.  X  K 
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M^^hich  it  must  be,  in  order  to  come  within  the  scope  of  this 
indictment^  and  his  language  is  not  very  decisive  on  the 
subject,  being  onlj,   *'  it  hath   been  said  that  all  common 
RoGiER.      gaminghouses  are  nuisances  in  the  eye  of  the  law."  («)     A 
'  very  modern  author  ventures  indeed  much  further ;  for,  in 
the  last  edition  of  BurNs  Justice,  it  is  said,  "  it  is  cloarl; 
agreed  that  all  common  gaming  houses  are  nuisances  in  the 
eye  of  the  law  ;"  (i)  and  he  cites  Hazi'kins'a  Pleas  of  the 
Crown,  and   Russell ^  on  Crimes  (r),    as   authorities  in  his 
favor.     It  has  been  already  shewn  that  the  former  of  these 
by  no  means  warrants  the  assertion  in  Dunif  nor  does  the 
latter,  the  language  there  being  founded  only  on  the  same 
dictum  in  Hawkins.     It  cannot  indeed   be   denied  that  a 
gaming   house  may,  by  improper  management,  become  a 
nuisance;  but  it  is   not  so  per   se,  which  this   indictment 
charges  it  to  be.  Then  with  respect  to  the  game  of  "  Rouge 
et  Noir,'*  the  indictment  b  evidently  bad.     No  gamine  of 
any  description  is  an  offence  at  common  .law,  as  is  clearly 
proved  by  the  various  statutes  which  have  been  passed  for 
the  express  purpose  of  making  it  an  offence.     But  every 
one  of  those  statutes  sets  out  by  name  those  games  which 
are  prohibited  as  unlawful,  and  in  no  one  of  tliem  is  the 
game   of    **  Rouge   et  Noir"  mentioned.      The  inference 
therefore  becomes  irresistible  ;  first,  that,  independently  of 
the  statute  law,  all  games  are  lawful ;  and,  second,  that  this 
particular  game  not  being  prohibited,*  remains  to  this. day 
lawful  also.     Tliere  are  indeed  two  separate  allegations  in 
this  indictment,  first,  tliat  the  playing  was  illegal,  and,  second, 
that  the  game  of  *^  Rouge  et  Noir"  was  illegal ;  but  the  first 
is  not  stated  in  the  indictment.     Now  it  is  illegal,  and  the 
second  is  not  illegal ;  therefore,  if  eitlier  of  the  allegations  is 
imperfect,  the  offence  is  insufficiently  described,  and  the  de- 
fendants are  not  called  upon  to  answer  it.     Upon  either  of 
these  grounds  therefore,  first,  that  the  keeping  a  gauiing 
house  is  not  per  se  an  offence  as  here  laid ;  and,  second^ 

(n)  I  Hawk.  P.  C.  c.  75.  s«  6.  (c)  Pag€  435. 

.   {f')  Cbctwvnd's  ed.  rol.  ii.  p.  d85. 
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that  the  game  of  *'  Rouge  et  Noir"  cannot  be  noticed  now, 
for  the  first  time^  by  the  Court  as  illegal^  "when  all  games 
not  prohibited  by  statute  (which  that  is  not)  are  lawful ; 
this  indictment  is  bad,  and  the  defendants  are  entitled  to 
liavc  the  judgment  arrested  (a). 

'  Abbott,  C;  J. — I  am  of  epiiiipn  that  the  evidence  in 
this  case  was  quite  sufficient  to  support  the  indictment,  and 
that  consequently  there  is  no  ground  for.  the  present  motion. 
It  is  not  necessary,  on  the  present  occasion,  to  decide  whether 
the  keeping  a  common  gaming  house  is  per  sc  a  nuisahce, 
or  whether  the  game  of  *'  Rouge  et  Noir"  is  per  se  an  illegal 
game,  though  the  inclination  of  my  mind  is  strongly  in 
favor  of  the  affirmative  of  both  those  questions.  But  allow- 
ing, for«  a  moment,  that  both  those  questions  may  be  an- 
swered in  the  negative,  still  there  are  allegations  in  this 
indictment  which,  if  they  are  supported  by  the  evidence, 
will  clearly  render  both  the  acts  charged  offences  at  com- 
mon law.  If  a  common  gaming  house  be  so  conducted 
that  it  becomes  a  receptacle  for  idle  and  disorderly  persons, 
who  are  permitted  to  assemble  there  and  enter  into  play  for 
sums  of  an  illegal  amount,  it  becomes  a  public  nuisance, 
and  the  maintaining  it  is  an  offence  indictable  at  conrmon 
law;  and  if  the  game  of  "  Rouge  et  Noir,*'  or  any  other 
game,  however  innocent  in  itself,  is  played  at  by  such  per- 
sons, and  to  an  excessive  amount,  it  becomes  an  illegal  game, 
and  those  who  hold  out  to  others  the  means  of  so  playing 
at  it  are  guilty  of  a  common  law  offence.  Now,  to  apply 
these  positions  to  the  present  case: — The  indictment 
charges,  '^  that  the  defendants  unlawfully  did  keep  and 
maintain  a  certain  common  gaming  house,  and  in  the  said 
house,  for  lucre  and  gain,  did  cause  and  procure  divers  idle 
and  evil-disposed  persons  to  frequent  and  come  to  play  toge- 
ther, at  a  certain  unlawful  game  at  cards,  called  "  Rouge 

(a)  Vide  33  Hen.  8.  c.  9.  ss.  11,  12,  and  14.  «5  Geo.  2.  c.  36.'  a.  5. 
i)8  Geo.  3.  c.  70.  5  Bac.  Abr.  NaLtances  (A) ;  and  1  Hawk.  P.  C.  c.  9^, 
s.  ^1.  el  be^. 
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]M3.        el  Noir,"  ond  imlawftiUj  and  wilfully  did  permit  and  Bufier 
the  said  persons  to  be  and  remain  fdaying  and  gaming  at  th* 
said  unlawful  game  for  divers  large  sums  of  money.*'    Then 
JtoGiEa.      does  the  evidence  support  these  allegations  ?     It  is  in  proof 
that  the  defendants'  house  was  frequented  by  persons   of 
tender  age  and  limited  incomes,  and  who  there  hazarded  not 
only  more  than  they  coi^d  properly  afford  to  lose  of  their 
Qwo,  but  actually  staked  the  property  of  their  employers,  and 
fhai  not  unfrequently  whibt  in  a  state  of  intoxication..  I  can 
entertain  no  doubt  that  such  persons,  in  such  a  situation, 
completely  satisfy  the  meaning  of  the  words  *'  idle  and  dis* 
orderly,"  apd  that  their  admission  to  the  house  in  question 
rendered  it  a  nuisance,  and  the  maintenance  of  it  an  offence 
at  common  law.     It  is  further  in  proof  that  persons,  such 
as  I  have  described,  played  at  the   game  of  ''  Rouge  et 
Moir  ;"*  that  100/.  notes  were  often  staked  at  a  single  round 
by  individuals,  and  that  thousands  were  occasionally  won  by 
the  defendants  at  that  game  in  the  course  of  one  evening. 
The  very  esseiure  of  illegal  gaming  is  the   playing  at  the 
game  to  excess ;  the  statute  law,  in  some  instances,   limits 
the  amount  that  can  legally  be  lost  or  won  at  one  sitting 
to  51. ;  and  can  it  then  be  doubted  that  the  playmg  at  this 
or  at  any  other  game  to  the  amount  I  have  mentioned,  is 
excessive,  and  consequently   illegal?     I  certainly  have  no 
hesitation  in  declaring  that  it  is ;  and  when  I  further  take 
into  consideration  the  very  cautious  mode  of  admission  into 
the  house — tlie  double  doors,  and  the  guards  stationed  at 
them — the  temptation  held  out  to  the  visitors  to  indulge  in 
liquors  freely,  gratuitously  provided,  even  to  intoxication, 
and  the  careful  and  constant  sobriety  of  the  proprietors,  I 
cannot  but  see,  on  the  one  hand,  a  consciousness  that  the 
business  carried  on  there  was  unlawful ;  and,  on  the  other, 
a  premeditated  design  to  allure  the  unguarded  to  share  in 
that  business  for  the  protit  of  the  defendants  alone.     If  it 
sh'ould  be  thought  that  this  interpretation  of  the  common 
law  on  this  subject  requires  confirmation,  I  think  it  is  to 
be  confirmed  from  two  sotyrces  |  first,  by  the  very  numerous 
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secutions  fdr  similar  offences ;  and,  second,  by  die  language      v,^v^ 
of  the  statute  £5  Geo.  2.  c.  36.  s.  5.  where  it  is  said,  that  «. 

*'  m  order  te  encourage  pr^sicutions  against  persons  keeping 
bawdy  houses,  gaming  houses^  or  other  disorderly  houses/' 
the  expellees  of  such  prosecutions  shall  be  paid  by  the  ote^- 
seers  of  the  poor  of  the  parish  in  which  the  house  indicted 
is  situate,  from  which  it  is  clearly  to  be  inferred  that  dl^ 
legislature  then  meant  to  describe  the  keeping  a  commok 
gaming  house  as  a  previously  indictable  offence.  I  am 
therefore  decidedly  of  opinion  that  the  indictment  in  thia 
case  is  good  in  point  of  form  ;  that  it  was  substantially  sttp^ 
ported  by  the  evidence;  and  consequently  that  there  is  nd 
ground  for  the  present  motion  in  arrest  of  judgment. 

Bayley,  J. — I  am  entirely  of  the  same  opinion,  alid 
fully  concur  in  the  reasoning  of  my  Lord  Chidf  Justice  upoft 
the  subject;  to  which  I  will  only  add  that  the  statute 
58  Geo.  3.  c.  70,  is  couched  in  similar  terms,  and  evinces 
the  same  understanding  on  the  part  of  the  legislature  as  is 
manifested  by  the  language  of  the  previous  statute  of 
25  Geo.  2.  c.  36. 

HoLROYD,  J. — I  am  also  of  the  same  opinion.  I  think 
the  reasons  which  are  given  in  Hawkins  for  the  dictum 
which  has  been  cited  and  objected  to,  are  perfectly  satis- 
factory, and  go  the  full  length  of  shewing  that  the  offence 
charged  in  this  indictment,  and  proved  at  the  trial,  is  an 
offence  at  common  law ;  and  that  the  language  of  the  sta- 
tutes plainly  indicates  that  the  legislature,  in  passing  them, 
adopted  and  acted  upon  that  idea.  I  can  therefore  see  no 
pretence  for  the  present  application. 

Br  ST,  J. — I  should  be  extremely  sorry  if  I  thought  it 
possible  for  any  unbiassed  mind  to  entertain  a  doubt  upon 
this  subject.  It  is  quite  clear  that  any  practice  which  has  a 
tendency  to  injure  the  public  morals,  is'  a  coimtaon  law 
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offence,  and  that  I  take  to  be  the'  foundation  of  the  dictum 
to  be  found  in  Hawkins,  To  me  it  is  equally  clear  that  the 
practices  charged  in  this  indictment,  and  of  which  these 
.defendants  have  been  convicted  by  a  Jury,  have  such  a  ten- 
dency, and  are  therefore  indictable  in  the  present  shape. 
With  regard  to  the  particular  game  described  in  the  indict- 
ment, I  think  the  name  there  given  to  it  is  perfectly  im- 
material ;  no  game  is  unlawful  in  itself,  but  every  game  may 
jbe  rendered  so  by  playing  at  it  for  an  excessive  stake;  for 
it  is  the  amount  played  for,  and  not  the  name  or  nature  of 
the  game,  which  is  the  essence  of  it,  and  which  constitutes 
jt  an  offence  in  the  eye  of  the  law.  But,  as  it  seems  to 
,ine,  the  consideration  of  that  branch  of  the  subject  is  not 
necessary,  for  there  is  quite  enough  charged  in  the  indict- 
ment, and  proved  at  the  trial,  to  render  these  defendants 
guilty  of  a  misdemeanour  iii  the  mere  management  of  the 
)iouse  pf  whiph  they  were  .the  proprietors. 

Rule  refused. 


Th,e  defendant  Rogier  was  sentenced  to  pay  to  the  king  a 
£ne  of  5000/.,  and  to  be  imprisoned  one  year  in  the  Mul- 
dlesex  House  of  Correction^  and  the  defendant  Humphreif 
to  pay  a  fine  of  COO/,  and  be  imprisoned  in  the  same  place 
pf  confinement  for  two  years. 


Feb,  12. 


Tbongh  bail 
jnstify  by  con- 
sent at  the 
Judge's  Cham- 
bers, the  prac- 
tice of  the 
Court  requires 
that  a  rule  for 
the    allowance 
of  bail  should, 
notwithstand- 
ing, be  served 


BjGNOLD   V.  IIOLDINO. 

UN  motion  to  set  aside  the  proceedings  on  the  bail  bond 
in  this  case  for  irregularity,  the  question  was,  whether,  when 
bail  are  justified  by  consent  at  a  Judge's  chambers,  it  is 
necessary  that  the  defendant  should  give  the  plaintiff  or  his 
attorney  notice  that  the  bail  have  justified^  or  serve  him  wilU 
a  rule  for  the  allowance  of  bail. 

on  the  plaiatiff  or  his  attorney. 
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'The  Collr^' after  consulting  with  the 'Master;  said,  the        ^^^3. 
practice  of  the  Court  required  that  a  rule  for  the  allo^'ance      B,c„otD 
of  bail  should  be  served,  notwithstanding  the  bail  had  jus-  v. 

tified  by  consent  at  chambers,  but  on  payment  of  costs  they 
made  the  rule  absolute. 

Rule  absolute,  on  payment  of  Costs.    ' 

Walford  for  the  plaintiff,  and  i^.Po/&rA;  for  the  defendant. 


Doe,  on  the  Demise  of  Payne  v.  Grundy.  Wednetd^^ 

Feb.  It. 


%^OMYN,  on  a  former  day,  obtained  a  rule  to  shew  cause  WberealeMor 
>vhy  the  executrix  of  the  lessor  of  the  plaintiff  should  not  dies  aner  the 
pay  the  costs  of  the  nonsuit  in  this  action,  pursuant  to  the,  Jay  S^the^As- 
postea  and  allocatur  thereon,  upon  the  ground  that  the  non-.  •'■^■».^*  *• 
suit  had  taken  place  on  the  merits,  and  that  the  testator,  upon  the  me- 
who  had  died  after  the  commission  day  at  the  last  Assizes  ejectment,  his 
for  Warwick,  where  the  cause  was  tried,  had  entered  into  f.^JJ"^'  *'JJ*** 

the  common  consent  rule.  costs  under 

the  common 
consent  mle 

Reader  shewed  for  cause  that  there  was  nothing  in  the  SlStor^in  his 
case  to  take  it  out  of  the  general  rule  of  law  that  an  exe-  life-time, 
cutor  is  not  liable  for  costs,  because  the  consent  rule  being 
merely  personal,  could  not  affect  the  executrix,  and  no 
undertaking  by  the  testator  could  operate  after  his  death,  so 
as  to  deprive  his  executrix  of  the  privilege  appertaining  to 
her  in  that  character.  He  cited  Doe  v.  Ford  (a),  as  con- 
clusive against  the  motion.  ) 

Comyn,  contra,  relied  on  Thrustout  v.  Bedwell  (6),  where 
the  lessor  of  the   plaintiff  having  died  before  the  Assizes, 
and  the  plaintiff  being  nonsuited  for  not  confessing  lease,  * 
entry,  and  ouster,  the  Court  refused  the  executor  the  costs 

(n)  2  Smith,  407.  (ft)  t  Wilson,  7. 
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laSS.  of  the  rule.    He  distingiiiahed  this  case  from  Doe  y.  Ford^, 

^■^^^^^^  because  here  the  testator  had  died  after  the  comimssion 

V.  day,  which  he  contended  made  all  the  difference. 


Arimidt. 


Per  Curiam. — ^The  case  cited  from  Wihon  does  not  go 
the  length  of  holding  an  executor  liable  to  pay  costs,  it 
merely  decides  that  under  certain  circumstances  he  cannot 
recover  them.  The  testator's  undertaking  to  pay  the  costs  is 
no  contract  as  between  the  present  parties,  and  cannot  affect 
his  executrix.  No  action  could  be  maintained  upon  the 
consent  rule,  either  against  the  testator,  if  he  had  lived,  or 
against  his  executrix,  inasmuch  it  is  no  contract.  It  is  an 
ondertaldng  to  pay,  but  not  by  way  of  contract.  Tlie  judg- 
ment in  this  case  is  against  John  Doe  only,  not  against  the 
leaior  of  the  plaintiff.  The  case  of  Doe  v.  Ford  is  decisive 
as  to  the  law  upon  this  subject,  and  it  would  be  great  in- 
justice to  deviate  from  the  rule  there  laid  down  in  a  case  like 
the  present. 

Rule  discharged. 


REGULA  GENERALIS. 


Hilary  Term, 
3  8c  4  Geo.  IV.  1823. 

It  is  ordered,  that  no  commission  for  taking  affidavits 
in  this  Court  be  issued  to  any  person  practising  as  a  con- 
veyancer, unless  such  person  be  also  an  attorney  or  solicitor 
of  one  of  the  G)urts  at  Westminster ;  and  that  no  such 
commission  shall  issue  without  an  affidavit,  made  by  the 
person  intended  to  be  named  thereb,  that  he  is  not,  and 
doth  not  intend  to  become  a  practising  conveyancer,  or  that 
he  is  an  attorney,  or  solicitor,  duly  inrolled  in  one  of  the 
said  Courts ;  and  hath  taken  out  his  certificate  for  the  cur- 
tent  year. 

By  the  Court. 

£n1>  of  iiilart  term. 


V'1    . 


C  A^  E  S 

ARGUED  AND  DETERMINED 

IN   THE 

COURT  OF  KING'S  BENCH, 

IK 

EASTER    TERM, 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF 

GEORGE  rV. 


Jackson  r.  Pearson  and  Another  (a).  1828. 


Ti 


HIS  was  an  action  of  debt,  under  the  statute  9  Geo*  1.  An  action  doat 
c.  22.  s.  7.  against  the  defendants,  as  two  of  the  inhabitants  fhe  BUiA^Act, 

9Gfo.  1.  c.X«. 
(a)  The  followiDg  warrant,  under  the  king's  sign  mannal,  having  been  g.  7.  aj|;ainst 

issned  to  the  Judges  of  this  Court,  under  the  authority  of  the  statute  two  oAhe  iiw 

3  Geo,  4.  c.  102,  was  in  HUary  Term  openly  and  publicly  notified  and  ¥'*^J*"*JJ^ 

declared  in  Court,  in  pursuance  of  the  said  statute,  viz.  Sr^namc     It 

must  be 
Warrant  authorising  the  Judges  to  hold  a  Special  Sitting,  brought 

against  the  in- 
GEORGE  R.  habitants  at 

Whereas  by  an  act  passed  in  the  Session  of  Parliament,  j^fn^y^^j^^^ 
bolden  in  the  third  year  of  our  reign,  intituled  "  An  act  to  repeal  an  act  j^  arrest  of 
of  the  first  and  second  year  of  his  present  Majesty,  for  facilitating  the  judgment, 
despatch  of  business  in  the  Court  of  King*i  Bench^  and  to  make  further 
provisions  in  lieu  thereof,"  it  is,  amongst  other  things,  enacted,  that 
from  and  after  the  passing  of  the  said  act,  it  shall  and  may  be  lawful  to 
and  for  us,  our  heirs  and  successors,  and  we  and  they  are  thereby  au- 
thorised, from  time  to  time,  as  to  us  or  them  shall  seem  meet,  by  war- 
rant under  our  or  their  sign  manual,  directed  to  the  Judges  of  our  said 
Court,  to  direct  and  reqnire  the  Judges  of  our  said  Court,  or  any  two 
or  more  of  them,  to  meet  at  Serjeants*  Inn  HaUf  fVestminster  Hall,  or 
some  other  convenient  place,  to  be  by  them  appointed,  on  such  and  so 
many  days  in  the  vacation,  or  interval  between  any  Terms,  as  to  us,  our 
heirs  and  successors,  shall  seem  fit  and  proper,  for  tiie  despatch  of 
iuch  matters  as  at  the  end  of  the  Term  mentioned  in  such  warrant  may 
be  depending  in  our  said  Court,  wlietlier  on  the  crown  or  plea  side 
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of  the  hundred  of  Gosford,  in  the  county  of  Suffolk,  to 
recover  damages  for  the  injur]i»  sustained  by  the  plaintiff, 
also  an  inhabitant  of  the  hundred,  in  liaving  had  his  bam 
and  some  straw  wilfully  destroyed  by  fire.  At  the  trial  be- 
fore Best,  J.,  at  the  last  Summer  Assizes  for  Suffolk,  the 
plaintiff  had  a  verdict. 

H.  Cooper,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  in  arrest  of  judgment,  upon  the  ground  that  the  action 
Vfas  ill  brought,  two  of  the  inhabitants  of  tlie  hundred 
having  been  made  defendants,  whereas  the  statute  directed 
the  remedy  to  be  against  the  hundred  at  large. 

Storks  now  shewed  cause,  and  contended,  first,  that  tlie 
action  was  properly  brought  against  the  present  defendants ; 
and,  second,  that  the  objection,  if  tenable,  was  matter  in 
abatement,  and  should  have  been  so  pleaded.     With  respect 

thereof:  And  whereas  we  have  been  given  to  onderstand,  that  nnm^- 
ons  matters  are  now  depending  in  our  said  Court,  which  cannot  be 
despatched  during  this  present  Hilary  Term,  and  wliich  ought  to  be  de* 
spatched  with  all  convenient  speed ;  now,  tlierefore,  we  do  hereby,  in 
pnrsnance  of  the  said  act,  direct  and  require  you  the  Lord  Chief  Jns* 
tlce  and  other  Judges  of  our  said  Court,  before  us,  or  any  two  or  more 
of  you,  to  meet  at  Serjeanti*  Inn  Hall,  H'eilmuuier  Hall,  or  some  other 
convenient  place,  to  be  by  you  appointed,  according  to  the  said  act,  on 
the  day  next  after  the  end  of  this  present  Hilary  Term,  and  from  thence 
daily,  until  the  1st  day  of  March  next,  for  the  despatch  of  such  matters 
as  may  be  depending  in  our  said  Court  at  the  end  of  this  present  HUmry 
Term,  whether  on  tlie  crown  or  plea  side  thereof. 

Given  at  our  Court  at  Carlton  House,  the  1st  day  of  February,  l8t3, 
in  the  Fourth  year  of  our  reign. 

By  His  Majesty's  Command. 

To  the  Lord  Chief  Jtisticc  and  other  the  Judges  of  our  Court  before  as* 

The  Lord  Chi(f  Justice  then  gave  public  notice,  that  in  obedience  to 
his  Majesty *s  command,  two  or  more  of  the  Judges  would  meet  in  some 
convenient  apartment  in  the  GuildhaU,  at  fVeitminstcTy  on  Thursday,  the 
13th  day  of  February,  for  the  despatch  of  such  business  as  remained 
undispi»sed  of  at  the  close  of  the  then  present  Term. 

Accordingly,  on  Thursday,  the  13th  of  February,  Bayley,  Holroyd,  and 
Besl,  Justices,  assembled  in  an  apartment  at  the  GuildhaU,  ff^eat* 
mimter,  and  sat  continuonsly  from  the  said  l3th  of  February  until  Friday 
the  2Bth  February,  both  days  inclusive,  Sundays  excepted. 
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to  the  first  point  there  is  nothing  in  the  statute  which  justifies 
the  position,  that  all  the  mhabitants  shall  be  made  defendants       1^^,^,^,, 
in  this  form  of  action.    A  liberal  construction  must  be  put  r. 

upon  the  statute,  it  being  a  remedial  and  not  a  penal  law. 
ITiis  was  decided  in  Ratcliffe  v.  Eden  (a),  where  the  same 
thing  is  said  with  respect  to  the  stat.  of  JVinion,  13  Edw.  1. 
St.  2.  c.  2,  which  gives  an  action  against  the  hundred  gene- 
rally.   The  act  9  Geo.  1.  c.  22.  says,  that  "  the  inhabitants" 
shall  be  liable,  and  that  the  injured  party  shall  recover  his 
damages  from  ^'  the  inhabitants.**    It  does  not  include  the 
word  "  2l\\,**  and  therefore  any  portion   of  the  inhabitants 
is  sufficient  to  satisfy  its  directions.    The  liability  imposed 
by  the  act  is  thrown    upon  property,  not    upon  persons^ 
and  so  long  as  the  party  sustaining  damage  has  the  means 
of  obtaining  a  remuneration  for  his  loss,  it  is  of  no  conse- 
quence what  individuals  are  in  the  first  instance  made  de- 
fendants in  the  action.    There  is  a  provision  in  a  subse- 
quent part  of  the  7th  clause,  that  where  the  plaintiff  has  , 
obtained  a  verdict,  he  may  sue  out  execution  against  ''  any 
of  the  inhabitants/'  and  '^  all  other  the  inhabitants"  shall  be 
rateably  taxed  in  contribution  of  the  sum  levied.    Then, 
as  the  statute  expressly  provides  that  any  number  of  die 
inhabitants  may  be  proceeded  against  for  the  damages  when 
a  verdict  has   been  obtained,  the  inference  is  irresbtible, 
that  it  meant  also  to  render  any  number  of  them  liable  in 
the  action  by  which  that  verdict  is  sought.     Upon  the  se- 
cond point  he  cited  Steward  v.  Howey  (6),  and  Bloxkam  v. 
Hubbard  (c), 

H,  Cooper  and  B.  Andrews,  contrd,  were  stopt  by  the 
Court. 

Bay  LEY,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  plaintiff  has  not  pursued  the  remedy 
which   the  statute  provides,    and   must  suffer   the  conse- 

(a)  Cowp.  485.  See  Doug.  699.        (6)  3  Reb.  126.       (c)  5  &u(t,  407. 
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quences  of  his  error.  The  statute  declares  generally,  that 
**  the  inhabitants"  shall  be  sued,  and  declares  in  express 
terms  that  "  all  the  inhabitants"  shall  contribute  to  pay  the 
damages  recovered.  From  this  it  must  be  inferred  that 
all  the  inhabitants  are  to  be  sued.  In.  the  present  case 
two  individuals,  described  as  inhabitants,  are  made  the 
defendants ;  they  may  have  been  inhabitants  when  the  action 
was  brought,  but  non  constat  that  they  will  continue  to  be 
BO  up  to  the  time  when  the  damages  are  levied ;  and  there- 
fore this  mode  of  declaring  defeats  the  very  object  of  the 
statute,  which  is,  that  the  whole  body  of  those  who  were 
inhabitants  when  the  injury  was  sustained  should  be  liable 
for  the  damages  when  they  are  recovered :  for  if  the  present 
defendants  ceased  to  be  inhabitants  between  the  period  of 
the  action  brought  and  the  execution  sued  out,  they  cer- 
tainly would  not  be  liable  upon  the  judgment.  The  cases  of 
Thurtell  v.  Mutford(fl),  and  Fowler  v.  Loningborough  (6),  are 
authorities  to  shew,  that  in  actions  founded  upon  this  statute, 
*  the  directions  of  the  statute  must  be  formally  and  precisely 
attended  to.  That  has  not  been  done  in  the  present  case, 
and  consequently  the  action  cannot  be  supported.  I  am  also 
of  opinion  that  the  defendants  have  taken  the  proper  course 
in  raising  this  objection  by  a  motion  in  arrest  of  judgment, 
instead  of  pleading  in  abatement,  because  I  think  the  plain* 
tiff's  irregularity  is  matter  of  error  and  not  of  abatement. 
Upon  both  grounds,  therefore,  the  defendants  are  entitled 
to  have  the  judgment  arrested. 


HoLROYD,  J. — I  am  of  the  same  opinion.  I  am  quite 
satisfied  that  the  objection  taken  here  is  matter  of  error, 
and  not  ground  for  a  plea  in  abatement,  and  that  the  proper 
mode  of  raising  it  was  by  a  motion  in  arrest  of  judgment. 
I  am  equally  convinced  that  the  action  is  ill  brought  against 
these  two  defendants.  The  remedy  given  by  the  statute  is 
not  against  any  portion  of  the  inhabitants  as  individuals;  it 
(a)  5  East,  400.        (h)  s  J.  B.  Moore,  319.  8.  C.  1  Brod.  &  Btng.  64. 
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is  against  the  hundred  at  large,  as  a  corporate  body  ;  and  1833. 
it  is  so  given  for  this  plain  reason,  that  the  inhabitants  of  a 
hundred  being  a  fleeting  body,  the  party  aggrieved  might 
never  be  able  to  insure  himself  that  the  persons  against  Pbabsok. 
whom  he  recovered  a  verdict  would  continue  inhabitants  of 
the  hundred  up  to  the  moment  when  he  sued  out  his  execu- 
tion on  the  judgment.  And  this  argument  also  proves  that 
no  plea  in  abatement  would  support  this  objection;  for  how 
could  the  defendants  know  what  individuals  ought  to  have 
been  joined  in  the  action,  when  the  whole  body  is  perpe- 
tually fluctuating  and  changing  ? 

BesT|  J. — ^The  plaintiff  has  sustained  an  injury,  for 
which,  both  in  law  and  justice,  he  is  entitled  to  redress, 
and  it  is  much  to  be  regretted  that  he  has  mistaken  his  course 
for  obtaining  it.  From  the  nature  of  the  case,  I  have, 
throughout,  felt  a  strong  anxiety  to  get  over  this  objection, 
but  I  am  reluctantly  compelled  to  avow  that  it  is  impossible 
to  do  so.  Tlie  evident  intention  of  the  legislature  in  pass- 
ing this  statute  was,  that  the  inhabitants  at  large,  as  a  body, 
not  as  individuals,  should  make  satisfaction  to  the  party 
aggrieved,  and  it  would  be  inflicting  upon  individuals  a 
burthen  not  contemplated  by  the  statute,  if  any  portion  of 
them  might  be  made  liable  in  such  an  action.  The  cases 
mentioned  by  my  Brother  Bayley  are  conclusive,  to  shew 
that  the  provisions  of  the  act  must  be  strictly  pursued, 
and  the  rule  now  laid  down  is  by  no  means  anomalous, 
but  is  perfectly  consistent  with  the  general  practice  of  the  > 
law.  In  all  cases  of  indictments  against  parishes  and  cor- 
porations, we  know  that  the  whole  body  must  be  made 
defendants ;  the  prosecution  cannot  be  supported  against 
any  two  or  more  of  the  inhabitants ;  it  must  be  against  the 
whole  as  a  corporate  body. 

Rule  absolute. 
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The  King  v.  Weir  and  Others. 

If  a  warrant  .INDICTMENT  against  the  defendants  for  assaulting 
a  constable  by  J^mes  Ritchie,  one  of  the  constables  of  the  parish  of  fVool^ 
name,  he  may  fffich,  in  the  due  execution  of  his  office.     Plea,  Not  Guilty. 

execute  it  any  '  ,  '' 

where  within  At  the  trial  before  Richards,  C.  H.,  at  the  Kent  Sununer 
tion  of  the  Assizes,  1822,  it  appeared  that  the  defendants  were  ser- 
b*rf^b'di-  ^^°^  ^f  *^®  ^^"^  Water  Works  Company ,  having  the  super- 
rected  to  him  intendence  of  their  steani  engine  and  premises,  situate  in  the 
office,  he  can  parish  of  St.  Paul,  Deptford.  The  company  having  been 
in  ^Se^pariih^  assessed  by  the  commissioners  under  the  Woolwich  Poor, 
&c.  of  which    Paving  and  Watchine.  and  New  Gaol  Acts,  refused  to  pay 

he  is  a  cousta-  ^  ^  >  tr  j 

ble.    There-     the  assessment|  upon  the  ground  that  they  were  not  legally 

warrant  for      rateable,  and  consequently  a  distress  was  levied  upon  their 

levying  a  rate  premises  BtDeptford,  under  a  warrant  directed  *^  To  Charles 
was  directed     *  rj> 

**  to  the  con*  Sargent,  one  of  the  collectors  of  parochial  rates  of  the 
parish  of  fT.,  parish  of  Woolwich,  in  the  county  of  Kent,  to  the  constables 
otherrhis  Ma-  ^  ^^^  *^'^  parish,  and  to  all  others,  his  Majesty's  officers, 

jesty's  officers  whom  these  may  concern."     On  the  18lh  of  June.  1821,  the 

whom  these  n  •.  r  •        •  ,  t     . 

may  concern,"  prosecutor  Kitchie,  with  an  assistant,  entered  the  premises^ 

ble  of  fF.   in  *"  execution  of  this  warranty  when  they  were  forcibly  ex- 

cxeaite^°it  in    P®''^^  ^J  *^  defendants,  without  being  able  to  effect  their 

the  parish  of     object.    This  was  the  assault  complained  of.     It  was  ob- 

J^    was  as- 

saolted :  Held,  jected  for  the  defendants,  that  as  the  warrant  was  directed 

saalt^was^jus-  ^^  ^^^  constables  of  Woolwich,  and  all  other  constables 
tifiabic.  generally,  the  prosecutor,  who  was  a  constable  of  Woolwich, 

was,  by  the  language  of  the  warrant,  limited  to  act  within  the 
jurisdiction  of  that  parish  only,  and  had  no  authority  be- 
yond it ;  and  that  consequently,  as  he  had  served  the  war- 
rant in  the  parish  of  St.  Paul,  Deptford,  he  had  acted  ille- 
gally, and  the  indictment  could  not  be  sustained.  The  case 
of  Blatcher  v.  Kemp  (a)  was  cited  in  support  of  the  objec- 

(a)  1  H.  Bi.  17,  note. 
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tioii,  which  was  over-ruled,  but  the  learned  Judge  reserved        1823. 
the  point  for  the  consideration  of  the  Court  upon  a  motion 
to  enter  a  verdict  of  Not  Guilty,  and  the  defendants  were 
found  guilty. 

Marryat,  in  Michael masTerm  last,  obtained  a  rule  nisi 
to  set  aside  the  verdict  of  guilty,  and  enter  a  verdict  of  not 
guilty. 

Taddy,  Serjt.,  Andrews^  and  Claridge,  now  shewed  cause. 
Tiiere  is  a  manifest  distinction  between  the  present  case 
and  Blatcher  v,  Kemp.  There  the  warrant  was  directed 
to  each  constable  of  the  county  within  his  own  district,  and 
consequently  each  was  limited  to  his  peculiar  jurisdiction  ; 
here,  the  warrant  is  directed  generally  to  all  the  constables 
of  Woolzcich,  and  to  all  others,  and  the  prosecutor  being  one 
of  those  constables,  was  authorized  to  act  any  where  within 
the  county  of  Kent.  The  language  of  the  warrant  does  not 
restrict  any  one  of  the  parties  to  his  own  particular  parish, 
and  where  the  direction  is  to  particular  constables,  it  is 
quite  immaterial  whether  they  are  mentioned  by  their  names, 
or  by  their  descriptions  as  constables  of  any  particular  place. 
This  very  distinction  is  taken  by  Lord  Mansfield,  in  Blatcher 
V.  Kemp.  There  does  not  appear  to  be  any  case  in  the 
books  precisely  similar  in  its  circumstances  to  the  present, 
neither  is  there  any  case  to  be  found  in  which  it  is  held, 
that  such  a  description  of  the  constable  as  the  present  is 
insufficient  to  give  a  general  jurisdiction  over  the  county  at 
large.  The  office  of  a  constable  is  the  material  part  of  his 
description,  and  is  at  least  as  extensive  as  that  of  his  name. 
Where  a  warrant  is  directed  to  all  the  constables  of  a  county 
generally,  each  is  undoubtedly  limited  to  his  own  parish ; 
but  it  is  not  so  here.  The  desiguatio  personarum  here  is 
full  and  distinct,  and  must  clearly  be  intended  to  cover  the 
entire  jurisdiction  of  the  magistrates  under  whose  au- 
thority the   constables  are  to   act.     The  authority  of  Lord 
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I]  ale  (a),  seems  to  support  this  construction;  for  he  sayi, 
"  If  a  warrant  be  directed  to  the  constable  of  D.,  he  is 
not  bound  to  execute  it  out  of  the  precincts  of  his  con- 
^""*  stablewick;  but  if  he  doth,  it  is  good."  And  again,  "  If  a 
warrant  be  directed  by  a  Justice  of  Peace  to  the  constable 
of  D,  to  arrest  a  felon^  he  is  not  bound  to  go  out  of  the 
vill  where  he  is  constable  to  execute  the  warrant ;  but  yet 
if  he  do  execute  it  in  another  vill  it  is  good  enough ;  for  he 
acts  herein  not  simply  as  constable  of  D.,  but  by  virtue  of 
the  Justice's  warrant."  (*)  Jt  is  true  that  this  is  said  in 
cases  of  felony,  but  the  principle  seems  to  be  the  same, 
and  to  be  equally  applicable  to  civil  process,  and  it  is  re- 
cognized in  the  more  recent  case  of  Rex  v.  Kendal {c),  by 
Holtf  C.  J.,  without  any  qualification.  The  case  of  Rex  v. 
Chandler  (d),  though  apparently  opposed  to  this  argument, 
will  not  bear  out  the  contrary  position,  because  there  w«s 
no  positive  decision  there  upon  this  point.  It  is  also  said 
^  by  Dr.  Burn,  "  If  a  warrant  is  directed  to  two  or  more 
jointly,  yet  any  one  of  them  alone  may  execute  it."  (e)  Lord 
Coke  also  lays  down  the  same  rule ;  and  says,  "  If  a  sheriff, 
upon  a  capias  directed  to  him,  make  a  warrant  to  four  or 
three,  jointly  or  severally,  to  arrest  the  defendant,  two  of 
them  may  arrc&t  him,  because  it  is  for  the  cxecutiou  of  jus- 
tice (/*).  Tliis  is  a  dictum  directly  in  point,  applied  to  a 
case  of  civil  process,  and  supported  by  a  powerful  reason^ 
namely,  the  execution  of  public  justice.  Upon  all  these 
authorities,  therefore,  as  well  as  for  the  furtherance  of  jus- 
tice, it  seems  clear,  that  wherever  there  is  a  general  direction 
to  all  the  constables  of  a  county,  any  one  of  them  may  act 
in  any  part  of  the  county,  and,  as  the  constable  here  has 
acted  strictly  upon  that  principle,  there  is  no  ground  for  the 
present  application,  and  this  rule  must  be  discharged. 

(a)  1  Hvle'tt  p.  C.  c.  60,  p.  581.  (e)  1  Chctwynd's  Burn.  J.  P.  tit. 

(b)  f  Hale's  P.  C.  c.  13,  p.  110.  Arrut,  174,  citing  Dallon,  c.  169. 

(c)  5  Mod.  81.  (/)  Co.  Litt.  181a.     Vide  3/i7- 
((/)  1  Lord  Rayni.  646.    Carth.  som  v.  Green,   5  East,    T.yS;  and 

d08»  PreslUigc  v.  IVogdmanj  ante,  4o. 
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Marry  at,  Gurnet/,  and  Bolland,  conXxk,  were  stopt  by  the       1823. 

Court.  ^"i^^^^^^  , 

The  Ki«f 

Bay  LEY,  J. — It  is  of  great  importance  that  accuracy  Waia. 
should  be  observed  in  the  direction  of  process  of  thb  nature, 
in  order  that  the  party  who  is  to  submit  to  it  may  know  that 
it  is  executed  by  a  person  having  authority  for  that  purpose. 
Questions  of  the  deepest  interest  may  depend  upon  his 
knowledge  of  that  fact^  because,  in  case  of  resistance^  where 
the  death  of  the  person  serving  the  process  ensues,  that 
resistance  may  assume  the  different  characters  of  murder, 
manslaughter,  or  justifiable  homicide,  according  to  the  va- 
lidity of  the  authority,  and  his  knowledge  of  it.  I  agree, 
that  where  a  warrant  is  directed  to  an  individual  by  name,  his 
jurisdiction  is  co-extensive  with  that  of  the  Justices  who 
signed  it,  and  in  such  cases  the  party  served  need  only  be 
informed  of  the  name  of  the  party  serving  it.  On  the  other 
hand,  where  it  is  directed  generally  to  all  the  officers  of  ^  « 
district  by  their  name  of  office  only,  each  one  b  limited  to  the 
jurisdiction  of  his  own  particular  parish.  The  present  is  a 
middle  case.  The  warrant  here  is  directed  specifically  by 
the  official  character  ''  to  the  constables  of  Woolwich,"  and 
the  question  is,  to  what  extent  of  jurisdiction  they  are  li* 
mitcd.  I  am  of  opinion,  that  both  from  the  cases  which 
have  been  decided  upon  this  subject,  and  from  the  plain 
reason  of  the  thing,  each  is  limited  to  his  own  parish. 
The  authority  was  given  to  Ritchie,  as  constable  of  Wool" 
wich,  not  personally  ^^  A.B.  nor  generally  as  one  of  tlie 
constables  of  the  county,  and  therefore  I  think  he  had  no 
authority  to  act  beyond  the  parish  of  Woolwich.  This  dis- 
tinction is  expressly  taken  in  the  case  of  The  Village  of 
Chorley  (a),  where  it  is  said,  **  if  a  warrant  be  directed  to 
all  constables,  8cc.  generally,  it  shall  be  taken  respectively, 
9nd  no  constable  can  execute  the  same  out  of  his  precinct." 
And  this  is  founded  in  good  sense  and  reason,  for  the  name 
of  a  constable  is  a  thhig  easy  to  be  learnt,  and  likely  to  be 

(d)  1  Saik.  176. 
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i823«       Icnown,  but  his  character  and  office  are  not,  at  least  beyond 
^"^^^^^^^       the  limit  of  his  own  parish,  and  no  man  is  bound  to  know 
o.  that  he  fills  the  character  when  he  goes  out  of  his  own  pa- 

rish. The  same  distinction  is  expressly  taken  by  Holt,  C.J. 
in  Rex  v.  Chatidler,  when  he  says,  *'  where  a  warrant  is 
directed  generally  to  all  constables,  it  shall  be  taken  re- 
spectively to  each  of  them  within  their  several  districts,  and 
not  to  the  constable  of  one  parish  to  take  a  distress  in 
another  parish."  In  addition  to  these  is  Tooltjfz  case  (a), 
which  bears  very  strongly  and  pointedly  upon  the  present, 
for  it  goes  the  full  length  of  determining,  that  where  a 
warrant  directed  to  the  constable  of  one  parish,  is  executed 
in  another,  resistance,  and  even  the  death  of  the  constable, 
is  justifiable ;  and  that  case  was  very  similar  to  the  present, 
for  there  the  warrant  was  directed  to  the  constable  by  his 
official  character  only,  without  any  limitation  in  terms. 
Upon  the  whole,  therefore,  whether  I  consider  the  law  as 
settled  by  the  authority  of  the  cases,  or  the  just  reason  and 
propriety  of  the  thing,  I  am  of  opinion  that  no  constable 
is  justified  in  executing  out  of  his  own  parish  a  warrant 
directed  to  him  by  his  name  of  office  generally,  and  con- 
sequently that  the  prosecutor  in  this  case  has  exceeded  his 
authority,  and  the  defendants  resistance  was  justifiable. 

HoLROTD,  J.-— 1  am  of  the  same  opinion.  I  think  the 
constable  of  Woolmch  had  no  authority  to  act  out  of  his 
district.  I  take  the  governing  principle  to  be  this :  where 
the  warrant  is  directed  to  a  constable,  describing  him  by  his 
name  of  office  only,  it  conveys  no  special  delegation  of 
power  beyond  his  own  precinct.  In  this  case  the  warrant  is 
directed  to  C.  S.  by  name,  as  an  officer,  and  then  ^'  to  the 
constables  of  fVoolwich.*'  The  effect  of  the  latter  direction 
is  to  give  them  power  as  constables  merely,  and  conse- 
quently to  limit  tlieir  authority  to  the  district  in  and  for  which 
they  are  constables.     I  think,  as  well  upon  the  authorities, 

(a)  3  Lord  Kaym.  laoo. 
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as  upon  reason  and  principk,  the  constable  in  this  case        1BS8. 
bad  no  jurisdiction  beyond  the  parish  of  Woolwich.    The      ^^v^ 
case  of  R^na  v.  Tooley  seems  to  me  to  be  quite  decisive  ^[  *^ 

of  the  point,  and  govems  the  present.  The  dicta  in  Hak  Wsn* 
also  appear  to  me  to  imply  the  same  conclusion.  They 
bold,  that  where  a  warrant  is  directed  to  a  particular  officer^ 
by  name,  he  may  act  out  of  his  own  imnaediate  jurisdiction. 
So  it  is  held  also  in  Rex  v.  Chandler.  But  all  these  cases 
assume  that  the  warrant  is  directed  specially  by  name,  and 
not  by  office  only ;  and  thus  construed,  I  think  they  tead 
materially  to  confirm  and  strengthen  R^fia  v.  Tool^. 
Upon  this  view  of  the  subject,  and  upon  the  authority  of 
the  cases  mentioned  by  my  learned  Brother,  I  am  of  opi- 
nion that  the  service  of  this  warrant  was  illegal,  and  there- 
fore that  this  rule  ought  to  be  made  absolute. 

Best,  J. — We  are  bound  to  take  care  Aat  the  office  and 
duty  of  constables  shall  rest  upon  a  clear,  broad,  and  in-  ' 
telligible  principle,  so  that  the  constables  on  the  one  hand 
may  know  what  warrants  they  are  to  execute,  and  where  to 
execute  them,  and  on  the  other,  that  the  parlies  upon  whom 
they  are  to  be  executed,  may  know  when  and  where  they  are 
bound  to  obey.  Nice  distinctions  will  be  productive  of  great 
confusion,  and  will  often  produce  that  resistance  which  hap-  ,  . 

pened  m  Regina  v.  Tooley.  The  plain,  clear,  and  broad 
principle  upon  which  this  case  is  to  be  governed,  is  this, 
namely,  that  the  magistrate  may  direct  his  warrant  to  any 
one  by  name,  or  direct  it  to  a  person  by  his  official  cIuh 
racter.  If  it  is  directed  to  the  party  by  name,  he  may  ex* 
ecute  it  any  where  within  the  limits  of  the  jurisdiction  of  the 
magistrates ;  if  it  is  directed  by  the  name  of  office,  it  can 
only  be  executed  in  the  district  where  the  party  is  an  officer. 
In  the  first  case,  the  jurisdiction  given  to  the  constable  is 
co-extensive  with  that  of  the  rigning  Justices ;  in  the  ae* 
cond,  it  is  limited  to  his  own  particular  and  personal  district; 
and  this  seems  to  me  to  be  obvious  to  common  sense,    if  I# 
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.1823.       being  possessed  of  an  authority  extending  over  a  certain 

^"^sr^      limit,  appoint  another,  by  name,  to  exercise  that  authority 

The  Kmo     fQj.  ^g^  j  evidently  mean   to  make  him  my  representative, 

Ws».       and  to  give  him  a  jurisdiction  equal  to  my  own ;  but  if  I 

appoint  him  by  office,  I  mean  only  to  give  him  a  jurisdiction 

limited  to  his  own  office,  and  inferior   to  my  own.    The 

cases  alluded  to  by  the  Court,  particularly  R^na  v.  Tooley, 

and  Rex  v.  Chandler^  in  my  opinion,  most  clearly  lay  down 

this  rule  of  construction,  and  I  think  we  are  bound  to  follow 

that  rule  in  the  present  case. 

Rule  absolute  for  entering  a  verdict 
for  the  defendant. 


Lord  HuNTiNOTowER  r.  Ireland. 

The  Bribery  MJ  EBT  for  penalties  under  the  9.  Geo.  2.  c.  24.  s.  7,  for 
c.  w.  ».  r.'is*  bribery  at  the  last  general  election,  for  burgesses  to  serve  in 
ttnwd^**r  -  parfiaroent  for  the  borough  of  Ilchester.  The  declaration  con- 
tpectively.and  tained  two  sets  of  counts;  the  iSrst,  charging  the  defendant 
tivelj.  with  receiving  a   bribe  before  he  voted,  and   the   second, 

ctajlation*on  *"  charging  the  receipt  after  he  voted ;  but  in  both  the  allega- 

thU  sutote  tion  was,  that  he  had  received  the  bribe  "  for  giving*'  hi» 
ftUeffed  that  ^       ^ 

the  defendant  vote.    At  the  trial,  before  Richardson,  J.,  at  the  last  Sum«- 

bribe*^^for^  *  mer  Assizes  for  Somersetshire,  no  sufficient  evidence  being 

givioff  his  adduced  in  support  of  the  first  set  of  counts,  upon  them 
vote,"  and  the  '^'^  .  , 

evidence  nega-  the  defendant  had  a  verdict ;  but  there  was  evidence  to  shew 

raise  o^agree^  ^^^  receipt  of  money  by  the  defendant  after  he  had  voted. 

ment  for  a  Ji  ^^^  however  objected  that  those  latter  counts  could  not 
bribe  previoas  *' 

to  the  elec-  be  sustained,  because  the  words  of  the  allegation  **  for 
that  t^  case  giving  his  vote,''  were  not  consistent  with  the  language  of 
the*  sutilte'""  *^  statute  "  to  give,"  &c.  and  were  in  themselves  equivocal, 

and  that  the  and  conveyed  no  specific  or  intelligible  char&re.  The  leariied 
objection  was     ,    ,        .  '  i    .     ,        Y-  ,     ,         i  •  ./r 

ground  for  a  Judge  however  over-ruled  the  objection,  and  tiic  piaintiti 
nonsuit. 
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had  a  verdict  on  the  second  set  of  counts^  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  (a). 

Adanif  in  Michaelmas  Term,  moved  accordingly^  and 
obtained  a  rule  nisi  to  enter  a  nonsuit,  and  stated  the  ques- 
tion to  be,  whether  giving  money  after  an  election,  without 
proof  of  a  previous  contract  or  promise,  was  within  the 
Bribery  Act. 


HUMTINO- 
TOWKm 

laBLAMBa 


Gaselee  and  £.  Lawes  now  shewed  cause,  and  made  two 
points.    First,  that  the'  language  of    the  declaration  was 
consistent  with  the  terras   of  the  statute,  and  sufficiently 
plain   and  certain  to  express  the  charge  against  the  de- 
fendant; and,  second,  that  the  objection,  if  tenable  at  all, 
was  an  objection  upon  the  record  which  ought  not  to  have 
been  raised  at  nisi  prius,  but  should  have  been  reserved  for 
a  motion  in  arrest  of  judgment.    The  statute  upon  which 
the  action  was  founded,  was  rather  remedial  than  penal, 
apd  ought  to  receive  the  most  liberal  and  extended  construc- 
tion.   The  object  of  the  legislature  was  to  remedy  an  evil, 
and  if  the  defendant's  offence  was  brought  within  the  spirit' 
of  the  act,  the  Court  would  not  be  strict  in  construing  it  by 
the  rules  of  verbal  criticism.    The  offence  was  in  essence 
the  same,  whether  the  bribe  was  received  before  or  after  the 
vote  was  given,  and  if  it  were  to  be  held  that  the  statute 
never  applied  unless  distinct  evidence  was  given  of  an  agree- 
ment for  the  bribe  previous  to  the  act  of  voting,  the  offence 
could  scarcely  ever  be  made  out,  and  a  wide  door  would  be 
opened  for  the  practice  of  bribery  and  corruption.     It  was 
perfectly  reasonable,  that  after  evidence  that  the  money  was 

(a)  Another  objection  taken  at  the  trial  was,  that  there  was  no  suffi- 
cient proof  that  two  of  the  candidates,  averred  in  the  declaration  to 
have  been  present  at  the  election,  were  in  fact  present ;  bnt  the  learned 
Jndge  over-ruled  that  objection,  on  the  authority  of  Comde  v.  Ptl<  % 
and  Morris  v.  Hunt  U 
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paid Und  the  vote  given,  the  proinise^nd  agreement  should  be 
implied.    Aii  agreement  to  Tote  for  a  pecuniary  consideration, 
even  though  the  vote  was  not  in  fact  given,  was  an  offence 
within  the  statute;     So  also  was  the  agreeing  to  forbear  to 
vote,  though  the  party  afterwards  voted.    The  period  when 
the  money  was  paid  was  quite  immaterial ;  for  if  the  defend* 
alkit  v6ted  nnder  the  expectation  and  belief  that  he  should 
receive  money  for  so  voting,  that  was  an   offence  substan- 
tially within  the  statute.     But  if  the  objection   taken   for 
the  defendant  had  any  weight,   it  was  an  objection  upon 
the  record,  and  ought  not  therefore  to  have  been  taken  at 
liisi  prius.    It  is  impossible  that  the  words  ''  for  giving" 
could  mean  '*  to  give ;'' '  they  had  clearly  a  retrospective 
sense,  and  must  be  constraed  as  ^'  for  having  given."    Here 
was  therefore  not  an  ambiguity,  but  a  direct  variance  be- 
tween  the  declaration  and  the  statute,  and  of  that  the  de- 
fendant could  only  avail  himself  by  a  motion  in  arrest  of 
judgment,  or  by  a  writ  of  error. 

Adam^  Selmfriy  and  C.  F.  Williams,  contrsi,  were  stopt 
hy  the  Court* 

Bat  LEY,  J. — ^Two  questions  are  proposed  for  our  con- 
sideration in  this  case.  First,  whether  the  language  of  the 
act  of  parliament  applies  to  the  case  where  no  promise  or 
agreement  to  give  the  vote,  is  proved  to  have  been  made 
prior  to  the  act  of  voting,  so  as  to  make  the  receipt  of 
money  for  having  voted,  an  offence  within  the  law ;  and 
second,  whether  the  objection  urged  on  the  part  of  the  de- 
fendant was  properly  taken  at  the  trial,  or  is  an  objection 
upon  the  record,  which  ought  to  have  been  reserved  for  a 
motion  in  arrest  of  judgment.  Upon  the  first,  much  has 
been  said  respecting  the  policy  of  giving  an  equitable  con- 
struction to  the  statute,  but  to  which  we  cannot  give  any 
weight.  This  is  a  penal  law,  and  is  to  be  construed,  like  all 
others  of  a  similar  nature,  strictly ;  the  distinction  uniformly 


TO«NUI 
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taken  by  the  Court  between  penal  and  remedial  laws,  is  too        18234 
well  known  to  require  explanation,  and  too  long  establbhed 
to  admit  of  a   departure  from  it,  in  this  instance.     We 
must  look  to  the  precise  language  of  the  statute.    It  is.     ^^.•* 
said  in  sect.  7,  *'  if  any  person  who  shall  receive,  &c.  or  shall 
agjeelo  receive,  8cc.  to  give  his  vote,  or  to  rejiueor  forbear 
to  give  his  vote."    What  is  the  meaning  of  these  words,  and 
what  offence  do  they  define  ?    The.  words  are.  clearly  pro- 
spective, and  not  retrpspectivei  and  the  offence  is  evidently 
the  taking,  or  agreeing  to  take,  a  bribe,  in  order  to  give  the 
vote,  at  a  subsequent  period.    This,  I  think,  is  the  interpc^ ; 
tation  which  plam  sense  and  reason  would  put  upon  this 
clause,  and  certainly  most  consbtent  with  the  probable  in* 
tention   of  the  legislature,  in  providing  a  remedy  for  the 
mischief  contemplated.    We  are  therefore  not  vrarranted  in 
construing  this  clause  retrospectively.    There  are,  however, 
some  other  parts   of  the  act  which  may  shew  what  Was 
passing  in  the  mind  of  the  legislature  at  the  time  it  was 
enacted.     In  the  first  section  we  find  the  oath  which  is  to  be 
administered  to  the  voters,  is  this : — '*  I  swear  that  I  have  not 
received  any  sum,  8lc.  in  order  to  give  my  vote  at  this  elec- 
tion," which  is  clearly  prospective,  and  cannot  possibly  be 
regarded  in  any  other  sense.     It  is  argued,  that  it  is  quite 
as  great  a  mischief  to.  receive  a  sum  of  money  after  the 
party  has  voted,  as  before ;  that  may  be  so,  but  the  oath 
applies  only  to  what  has  been  passing  before  the  election* 
If  the  legislature  had  intended  to  bind  the  conscience  of  the 
voter  farther,  they  might  have  added  to  the  oath,  after  the 
word  **  received,"  the  words    **  and  I  will  not  receive  for 
having  given  my  vote."     But  these  words  are  not  introduced* 
The  8th  section  also  throws  some  light  upon  this  subject* 
By  tliat  section,  offenders  against  the  act,  discovering  others, 
are  to  be  indemnified.     But  what  is  the  time  within  which 
their  disclosure  is  to  afford  protection,  and  to  what  period 
is  the  disclosure  to  have  reference  i    Within  twelve  months, 
not  after  they  have  received  a  bribe  since  the  election,  but 
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within  twelve  months  *'  next  after  such  election."  There- 
fore if  it  should  turn  out  that  there  was  nothing  given  to 
vote  until  after  the  election,  the  party  would  not  be  within 
the  protection  of  the  discovering  clause.  But  without  laying 
any  particular  stress  upon  these  provisions,  (except  that  they 
have  a  tendency  to  shew  that  it  was  at  least  doubtful  whether 
the  legislature  meant  to  cany  the  words  of  the  act  beyond 
their  apparent  and  ordinary  sense)^  I  think  the  section  in 
question  must  be  construed  prospectively,  and  not  retro- 
spectively.  With  respect  to  the  second  pointy  I  am  of 
opinion  that  the  objection  was  properly  taken  at  the  trial  as 
for  a  nonsuit,  and  is  not  an  objection  upon  the  record.  The 
all^ation  in  the  declaration  is,  that  the  defendant  received 
money  "  for  giving"  his  vote,  8cc.  If  the  words  had  been 
for  *'  having  given*'  his  vote,  then  I  think  the  objection 
would  have  been  one  upon  the  record ;  but  the  words  used 
in  the  declaration  are  at  most  equivocal  or  ambiguous; 
not  in  plain  and  express  variance  with  the  words  of  the 
statute,  but  so  equivocal  that  their  real  meaning  cannot 
be  ascertained  with  proper  legal  certainty,  and  consequently 
they  convey  no  sufficient  charge  against  the  defendant.  In 
substance,  the  objection  to  the  declaration  is,  not  that  it 
charges  a  WTong  offence,  but  that  it  charges  no  offence  at 
all,  within  the  statute,  and  that  I  think  was  an  objection 
properly  taken  at  the  trial.  Indeed  it  was  absolutely  ne- 
cessary to  take  the  objection  then,  or  it  could  never  have 
been  taken ;  for  after  verdict,  equivocal  language  in  a  de- 
claration is  cured,  upon  this  ground,  that  the  Court  will 
presume  that  tlie  Judge  at  nisi  prius  did  his  duty,  and 
con6ned  the  evidence  to  the  penal  and  substantial  part  of 
the  declaration ;  but  that  rule  will  not  hold  where  the  gist 
of  the  offence  is  not  within  the  statute.  Avery  v.  Hoole  (a). 
Upon  both  pouits,  therefore,  I  am  of  opinion  that  this  ac- 
tion is  not  maintainable,  and  a  nonsuit  must  be  entered 
on  those  counts  upon  which  the  plaintiff  had  a  verdict. 

(a)  Cowp.  8t5. 
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HoLBOYD,  J.— -I  think  the  rule  for  entering  a  nonsuit 
must  be  made  absolute.    It  has  been  argued  tliat  we  are  to 
construe  this  act  of  parlianoent  as  if  it  were  remedial.     In 
one  sense  of  the  word,  all  penal  acts  are   remedial,  inas- 
much as  they  tend  to  remedy  an  evil  or  mischief  which  has 
prevailed.     But  that  is  not  the  meaning  of  the  distinction 
between  a  remedial  and  a  penal  act.     The  term  **  remedial" 
is  applicable  to  those  acts  only  where  a  remedy  is  given  to 
the  party  injured ;  the  term  **  penal''  is  applied  where  the 
remedy  given  is  to  be  conistrued  strictly^  and  not  beyond 
the  terms.     This  is  a  penal  statute^  and  h  to  be  construed 
literally  and  strictly.     Whether  it  was  the  intention  of  the 
legislature  that  the  statute  should   have  a  retrospective  as 
M'ell   as  a  prospective  operation,  it  is  unnecessary  to  con- 
sider, because,  upon  the  face  of  the  act  there  is  nothing  to 
warrant  us  in  giving  it  a  retrospective  construction.     This  is 
clearly  demonstrated  by  the  language  of  the  7th    sectiou. 
The  words  '*  to  give,''  as  here  used,  must  mean  "  in  order  to 
give."      The  words  "  to  forbear"  cannot  be  retrospective, 
because  no  man  can  forbear  to  do  an  act  which  he  has  already 
done.     This  construction  of  the  clause  upon  which  the  ac- 
tion is  founded  is  the  only  one  that  can   rationally  be  put 
upon  it,  and  is,  1  think,  strongly  corroborated  both  by  the 
preceding  and  subsequent  clauses.     I  am  also  of  opinion, 
that  this  objection  was  properly  raised  at  nisi  prius.     If  the 
declaration  had  charged  the   offence    in   the  retrospective 
sense,  the  only  evidence  necessary  to  produce  would  have 
been  payment  of  the  bribe  after  the  act  of  voting,  and  then 
the  objection  would  have  been  on  the  record,   and  could 
not  have  been  taken  but  in  arrest  of  judgment.     But  that 
is  not  the  case,  and  though  the  declaration  would  perhaps ' 
have  been  held  bad  on  demurrer,  still  as  the  defendant  did  not 
demur,  and  as  after  verdict  it  is   presumed  he  understood 
the  allegation  made  against  him,  by  his  having  joined  issue, 
the  only  opportunity  of  taking  the  objection  was   at  the 
time  of  the  trial.    The  case  of  Avery  v.  Hoole  cited  by  my 
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Brother  Bayley^  appears  to  me  to  be  precisely  in  p<unt  on 
this  subject^  and  upon  both  questions  I  am  of  opinion  that 
the  defendant  is  entitled  to  judgment  of  nonsuit* 

Best,  J. — I  feel  as  strongly  as  any  man  in  this  country 
the  mischievous  tendency  of  the  baneful  practice  of  bribery 
at  elections^  a  practice  which  can  have  no  other  effect  than 
to  bring  discredit  upon  a  body  to  which  every  good  sulgect 
looks  up  with  reverence  and  respect ;  and  as  far  as  it  is  in 
my  power  I  will  endeavour,  consistently  with  the  rules  of 
law,  to  suppress  it.  1  am  of  opinion,  that  if  it  coold  be 
put  down,  every  practicable  objection  to  the  election  of 
members  to  serve  in  parliament,  would  be  removed ;  but  we 
must  take  care,  that  in  our  station  as  Judges,  we  do  not 
transgress  the  rules  of  law.  If  the  law  is  not  strong  enougli 
for  the  purpose,  there  is  anoUier  body  to  which  appeal  may 
be  made,  and  will  not  be  made  in  vain  for  its  extension.  I 
am  clearly  of  opinion,  that  the  case  now  presented  to  us 
does  not  come  within  the  statute  upon  which  the  action 
is  founded.  There  is  one  set  of  counts  charging  that 
the  defendant  had  voted  in  consequence  of  a  previous 
agreement  to  give  him  a  sum  of  money,  and  another,  that 
after  he  had  voted  he  had  received  a  sum  of  money,  without 
stating  that  it  was  in  consequence  of  a  previous  agree- 
ment. The  first  charge  b  negatived  by  the  evidence.  Then 
the  question  upon  the  second  is^  whether  if  a  man  having 
voted  without  any  previous  agreement,  aftemi'ards  takes  a 
sum  of  money,  he  commits  any  offence  within  the  meaning 
of  the  bribery  act.  I  am  decidedly  of  opinion,  that  he  does 
not.  Whether  he  commits  an  offence  against  the  conunon 
law  of  the  country  is  another  matter,  but  that  is  not  now 
the  question.  Has  he  committed  any  offence  within  the 
meaning  of  this  act  of  parliament  ?  1  think  all  the  terms 
of  the  statute  shevv  most  clearly  that  it  applies  only  to  a 
case  where  there  has  been  a  previous  agreement  to  give  a 
bribe  in  order  to  vote,  and  not  to  that  where  money  has  been 
given  after  the  election  without  a  previous  agreement.    Hie 
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act  IS  unquestionably  both  remedial  and  penal.  The  ad- 
ministration of  the  latter  part  only  appertains  to  us ;  the 
other  is  in  the  hands  of  the  House  of  Commons,  who 
have  it  in  their  power  to  administer  it,  by  excluding  the 
member  unworthily  elected,  from  his  seat,  and  substituting 
the  person  injuriously  kept  out.  But  the  penal  part  of  this 
lawb  severe  enough;  its  disquali6cations  are  irrevocable; 
the  offence  it  constitutes  is  one  **  null&  virtute  redemptum \\ 
md  therefore  in  applying  such  a  law,  it  is  not  enough  to 
attend  to  the  spirit  of  its  enactments,  we  must  tie  ourselves 
down  to  the  very  letter.  I  think  the  present  case  does  not 
fidl  within  either  the  spirit  or  the  letter  of  the  law.  It 
is  possible  that  a  man  who  has  given  an  honest  and  consci- 
entious  vote,  may  afterwards,  his  poverty,  but  not  his  will, 
consenting,  submit  to  accept  a  gratuity  for  the  vote  he  has 
given.  Where  the  money  is  previously  paid,  a  great  differ- 
ence arises,  and  it  would  ill  become  us  to  level  to  the  same 
degree  of  crime  consenting  poverty  and  deliberate  cor- 
ruption. Mo  evil  consequences  can  result  from  our  de- 
cision to-day.  That  legislature  from  whom  the  law  ema- 
nated, may  revise  and  extend  it;  we  cannot  do  either;  we 
have  only  to  administer  it  as  we  receive  it  from  them.  I 
fully  concur  with  the  rest  of  the  Court  in  all  the  arguments 
they  have  brought  to  bear  upon  the  case,  and  I  am  clearly 
of  opinion  that  the  defendant  is  entitled  to  judgment  of 
nonsuit. 

Rule  absolute. 


Hunting* 

TOWBR 

Ibelamk 


The  like  judgment  was  entered  in  another  case  of  Jjord 
Huntingiower  v.  Gardiner,  which  depended  upon  the  same 
question. 
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Lacy  and  BftooKB  r.  Woolcott  and  Tuckek. 

Where  one  of  AsSUMPSIT  against  the  acceptors  of  two  bills  of  ex- 
l^u-ade  had,  change.  The  defendant  Woolcott  suffered  judgment  by 
ofbLikrap^tcy,  default,  and  Tucker  pleaded  the  general  issue,  Non  As- 
accepted  a  bill  sumpsit.     At  the  trial  before  Jbbott,  C.  J.  at  the  Middlesex 

of  exchange  *^  #.        t   #.       i         i   • 

in  the  name  of  Sittings  in  Hilary^  1822,  a  verdict  was  found  for  the  plam- 

cot  the'pri-     tiffs,  with  420/.  damages,  subject    to  the  opinion  of  the 

Tity  of  his  CO-   CQ^rt  upon  the  following  case  :— 

¥artner : —  *^  o 

leld,  that  in       The  defendants^  from  the  year  1818,  had  carried  on  bu- 

an  innocent  siness  in  partnership  as  glasscutters.  On  the  8th  September^ 
M aJlnVbte**  ^^^^'  ^"®  Edward  M'Donell,  at  the  instance  of  one  Tho- 
tecariiy.  nias  Mower  Keats,  drew  the  two  bills  upon  which  the  action 

was  brought,  and  which  were  in  these  terms : — "  200/. 
London,  8  Sept.  18.20.  Three  months  after  date  pay  to  my 
order  two  hundred  poirods,  value  received.  Edw.  M'Do^ 
nelL  To  Messrs.  Woolcott  and  Tucker,  glass  merchants, 
No.  127,  High  Holborn.  Accepted,  Woolcott  and  Tucker. 
Indorsed,  Edw.  M'Donell ;  Edw.  Mayo^  The  second  bill 
was  in  the  same  terms,  except  that  it  contained  the  indorse- 
ment of  Keats  between  those  of  M'Donell  and  Mayo. 
Woolcott  accepted  the  bills  in  the  name  of  his  firm,  the 
only  consideration  for  which  was  an  unstamped  post  obit 
bobd,  in  which  one  Ramsden  was  the  obligor,  and  who  wag 
at  the  time  a  prisoner  in  the  King's  Bench  Prison.  The 
acceptance  and  consideration  were  private  transactions  of 
Woolcott,  unknown  to  Tucker,  and  unconnected  with  the 
partnership  business.  On  the  14th  September,  Mayo  r^ 
ceived  the  bills  from  Keats ;  the  consideration  between  them 
being  valuable  and  bond  fide.  On  the  19th  of  September, 
Mayo  indorsed  one  of  the  bills  to  the  plaintiffs  in  the  usual 
course  of  business,  and  on  the  6th  of  December  indorsed 
the  other  to  the  plaintiffs  in  the  same  manner  ;  the  plaintiffs 


Lacy 

V. 
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making  no  inqiiirj  respecting  the  firm  of  the  defendants^  1823. 
but  taking  the  bills  wholly  upon  the  credit  of  Mayo,  with 
Whom  they  had  considerable  dealings,  and  who  was  indebted 
to  them  for  goods  sold  at  the  period  of  both  the  indorse-  WooLcotr. 
ments.  In  July  or  August  previous  to  these  transactions, 
'the  defendant  Woolcott  committed  an  act  of  bankruptcy,  and 
a  commission  issued  against  him  on  the  27th  of  September, 
under  which  he  was  duly  declared  a  bankrupt.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  defendant 
Tucker  was  liable  to  the  payment  of  these  bills,  they  haTing 
been  accepted  by  the  defendant  fVoolcolt  in  the  name  of  the 
firm,  but  on  his  own  private  account,  and  after  he  had 
committed  a  valid  act  of  bankruptcy.  If  the  Court  should 
be  of  opinion  that  he  was  liable,  the  verdict  to  stand, 
otherwise  a  nonsuit  to  be  entered. 

Hutchinson,  for  the  plaintiffs,  was  stopped  by  the  Court, 
and 

Comyn,  for  the  defendant,  being  called  upon,  con- 
tended, that  as  Woolcott  had  committed  an  act  of  bank- 
ruptcy previous  to  his  accepting  the  bills,  the  partnership 
between  him  and  Tucker  was  in  law  dissolved,  and  there- 
fore he  had  no  power  to  bind  the  firm  by  an  acceptance 
in  their  name.  It  had  been  decided  in  Ramsbottom  v. 
Lewis  (a),  and  Thomason  v.  Frere  (6),  that  after  a  secret  • 
act  of  bankruptcy  one  partner  has  no  power  to  dispose 
of  the  partnership  property  by  an  act  of  his  own,  done 
in  the  name  of  the  firm;  and  by  parity  of  reasoning,  he 
could  have  no  power  under  such  circumstances  to  lay  the 
firm  under  a  new  responsibility,  or  to  make  the  partnership 
funds  liable  to  a  future  claim  originating  in  his  own  act. 
niiere  was  no  case  in  which  this  was  distuictly  laid  dowji  as 
law,  but  it  was  a  necessary  inference  from  the  decision  in 
the  cases  cited.     Woolcott  was  in  fact  no  longer  a  partner, 

(a)  1  Campb.  e78.  (6)  10  Eaf t,  4t8.    See  Cbitty  on  Bills,  35* 
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1823.  and  could  therefore  do  no  act    to  bind   the  partnership, 

^'^^'^  Mrhether  by  a  transfer  of  partnership  property^  or  by  a  cre»- 

V.  tion  of  partnership  liability.    The  judgment  therefore  ought 

WoQLcoTT.  ^  j^  fo^  jjjg  defendants. 

Per  Curiam. — ^This  case  presents  no  difficultyi  and  admits 
of  no  argument.  The  doctrine  now  urged,  if  it  were 
sanctioned  by  a  court  of  law,  would  be  productive  of  the 
most  mischievous  consequences  to  commerce.  It  is  clear, 
that  a  man  who  suffers  himself  to  appear  to  the  world  as  a 
partner  in  a  Brm^  is  liable  to  all  the  responsibilities  incurred  by 
the  firm,  although  he  be  not  in  reality  a  partner,  and  it  was 
so  held  by  Lord  Kenj/on,  in  the  case  of  Baker  v.  Charlton(a). 
That  case  was  the  exact  converse  of  the  present^  and  in  prin- 
ciple applies  to  it  pointedly.  There  the  plaintiff  was  the 
innocent  holder  of  a  bill  drawn  by  a  firm,  of  which  the  de- 
fendant was  a  partner,  but  which  he  offered  to  prove  was 
not  the  firm  by  which  the  bill  transactions  of  the  partners 
were  carried  on.  Here  the  plaintiffs  are  innocent  indorsees, 
having  taken  the  bills  bona  fide  and  for  a  valuable  consider- 
ation. They  see  the  acceptance  of  *^  Woolcott  and  Tucker** 
upon  the  bills ;  those  persons  were  then  in  fact  partners,  so 
far  as  their  joint  transactions  with  the  world  could  make 
them  such ;  one  of  them,  indeed,  had  previously  committed 
an  act  of  bankruptcy,  and  in  law,  perhaps,  the  partnership 
was  dbsolved.  But  they  continued  to  hold  diemselves  out 
to  the  world  ostensibly  as  partners,  and  therefore  each  was 
bound  by  the  acts  of  the  other.  The  cases  of  Ramsboitom 
V.  IjCWIs,  and  Thomason  v.  Frere,  by  no  means  support  the 
argument  now  contended  for ;  they  only  went  the  length  of 
deciding,  that  after  a  se<^ret  act  of  bankruptcy  committed  by 
one  partner,  the  other  cannot,  by  an  indorsement  in  the 
name  of  the  firm,  transfer  the  property  in  a  bill  belonghig  to 
the  firm  before  the  bankruptcy.  That  decision  is  not  at  all 
inconsistent  with  our  decision  in  the  present  case.     Here  a 

(a)  Peake's  N.  P.  C.  80.    See  mUumson  v.  Johnton,  ante,  S82. 
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man  who  ia  de  focto  and  ostensibly  a  partner^  accepts  bills  in        1833. 
the  name  of  his  fijpm,  and  although  he  had  then  committed 
an  act  of  bankruptcy,  still  there  is  no  doubt  that  his  ac- 
ceptance was  the  acceptance  of  the  firm,  and  renders  his    ^^o'-c^^t. 
partner  liable  to  an  innocent  indorsee.    The  judgment  of  the 
Court  therefore,  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Oxen  HAM,  Gent,  one,  fcc.  v.  Lemon  and  Others. 

./xSSUMPSrr  on  an  attorney's  bill.    At  the  trial  before  Where  an  at- 
Richardson,  J.  at  the  last  assizes  for  Somersetshire^  it  ap-  taio^  jobuy 
peared  in  evidence  that  the  present  "defendants,  four  in  ^JJf^*^*^ 
number,  had  been  defendants  in  four  separate  suits  instituted  ^^^n^  a  suit 
in  the  Court  of  Exchequer,  respecting  a  parish  modus,  m  delivery  of  i 
which,  as  parishioners,  Uiey  were  all  interested,  the  ques-  »ifl|Ji^n t*  to^* 
tion  being  the  same  in  all  the  causes;  that  the  present  plain-  entitle  him  to 
tiff,  at  the  request  of  the  defendant  Lemon,  who  acted  for  joint  action 
all,  and  took  upon  himself  the  whole  management  of  the  h^*co«L^ ' 

business,  had  conducted  their  defence  in  those  suits:  the  within «Gm.i. 

...  *         c.  w.  ».  ts. 

original  instructions  to  defend  the  suits  were  given  by  Lemon,     AgreeUig  to 

but  all  the  defendants  had  occasionally  conferred  with  the  qoantom  of 

plamtiff  on  the  subject^  had  recognised  him  as  their  pro-  ^^i^^^^ 

fessional  adviser  in  the  suits,  and  had  called  respecting  the  afteraques- 

.  tion  of  law 

settlement  of  his  bill.     At  the  close  of  the  business,  the  has  been  re. 

plaintiff  delivered  in  a  bill  containing  hb  charges  against  all  j^^L  at^tiilT 
the  defendants,  to  Lemon,  which  not  being  paid,  the  pre-  ^9  does  not 

wbit—  an  Ou* 

sent  action  was  brought  against  all  the  defendants  jomtly.  Jection  to  the 
Two  questions  were  raised ;  first,  whether  there  was  soffi-  ijaMilty  in  the 
cient  evidence  of  a  joint  retainer  by  all  the  defendants,  and  JjJg*J"j^-J^^ 
second,  whether  the  delivery  of  a  joint  bill  to  one  defen-  hai  made  his 
dant  only  was  a  proper  delivery  under  the  statute  2  Ceo.  2. 


OX£MHAM 
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0.23.  8.  23.  The  learned  Judge  left  the  first  as  a  question 
of  fact  to  the  Jury,  ii^ho  found  that  there  was  a  joint  re- 
tainer, and  reserved  the  second  for  the  opinion  of  the  Court, 
LxMON.  and  the  plaintiff  had  a  verdict,  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit  upon  tlie  point  of  law  reserved. 
It  was,  however,  agreed  in  the  mean  time,  to  refer  the 
amount  of  the  plaintiff's  bill  to  a  gentleman  at  the  bar,  and 
upon  the  reference,  a  sum  of  5/.  was  taken  off. 

Martnirig,  in  Michaelmas  Term  last,  having  obtained  a 
rule  nisi  to  enter  a  nonsuit, 

Jeremy  now  shewed  cause,  and  objected,  in  the  first  in* 
stance,  that  as  the  defendants  had  agreed  to  refer  the  amount 
of  the  damages  to  arbitration,  this  was  a  waiver  of  all  ob- 
jection to  their  legal  liability,  and  consequently  the  Court 
could  not  entertain .  an  application  to  enter  a  nonsuit ;  the 
motion  should  have  been  to  set  aside  the  award,  if  objection- 
able,    ile  referred  to  Peters  v.  Anderson  (a),  but 

The  Court  said,  that  the  agreement  to  refer  the  amount 
of  the  damages  was  not  a  waiver  of  the  question  as  to  liabi* 
lity,  unless  it  appeared  from  the  Judge's  report  that  the  de- 
fendants had  expressly  consented  to  abandon  the  objections 
taken  at  the  trial. 

Jeremy y  in  addressing  himself  to  the  point  reserved,  was 
stopt  by  the  Court,  and 

Manning  was  called  upon  to  support  the  rule.  The  de- 
fendants being  severally  parties  to  four  separate  suits,  and 
having  each  separate  interests  to  defend,  each  was  by 
the  statute  entitled  to  have  a  separate  bill  of  costs  de- 
livered. There  was  no  evidence  in  the  case  to  shew  that 
the  defendant  Lemon ,  to  whom  alone  tlie  plaintiff's  bill  was 

(a)  1  Manb.  238. 
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delivered,  received  any  authority  from  the  other  defeDdantir 
to  employ  an  attorney  for  them,  or  to  conduct  their  de-. 
fence  on  their  behalf.  In  this  respect,  therefore,  this  case 
was  materially  different  from  Crowder  v.  Shee  (a).  It  waa 
there  held,  that  **  where  several  are  jointly  liable  to  an 
attorney  for  business  done,  the  delivery  of  a  copy  of  a  bill 
to  one  of  them,  from  whom  the  attorney  has  received  /us  in* 
structions,  is  sufficient.''  That  decision  was  founded  upon 
the  ground  that  one  of  the  defendants  had,  by  authority, 
acted  for  the  rest,  and  that  the  plaintiflf  had  known  no  oUier 
person  in  the  business.  Now  there  is  no  such  fact  found  in 
the  present  case,  and  consequently  it  is  not  governed  by  that 
decision.  The  same  distinction  is  to  be  drawn  between  this 
case  and  Finchett  v.  How  (6).  The  words  of  the  statute 
are,  ^'  shall  have  delivered  to  the  party  or  parties,  or  left  for 
him,  her,  or  them,  at  his,  her>  or  their  dwelling-house,  a 
bill."  It  is  true,  that  both  the  bill  to  be  delivered  and  the 
place  of  delivery,  are  in  Uie  singular  number;  but  the  parties 
are  mentioned  in  the  plural,  and  reddendo  singula  singulis, 
the  legislature  clearly  meant  to  direct  that  each  of  the  parties 
should  receive  a  copy  of  the  bill.  Looking  to  the  real 
object  of  the  statute,  and  considering  the  necessity  of  pro- 
tec  ting  the  interests  of  suitors  by  a  strict  adherence  to  its 
directions,  the  defendants  are  entitled  to  judgment  of  non- 
suit. 


4at 

183a 
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Per  Curiam. — There  is  no  doubt  or  diflSculty  in  this  case. 
It  falls  completely  within  the  principle  laid  down  in  Crowder 
V.  Shee,  and  Finchett  v.  fioap,  and  if  we  were  to  grant  the 
application  for  a  nonsuit,  we  should  in  effect  overturn 
those  decisions,  for  which  there  is  no  pretence.  The  defen- 
dants here  had  clearly  a  joint  interest  to  defend,  and  the 
Jury  have  found  as  a  fact,  that  their  retainer  of  the  plaintiff 
was  joint  also.  They  had  a  common  interest  in  the  question 
to  be  decided,  although  they  had  a  separate  interest  as  to 

(a)  I  Campb.  437.  (/>)  2  Campb.  277. 
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WStX       the  quantum  of  their  Uabilitj.    Could  it  be  contended  thai 
^"^"^^^^      these  defendants  are  indictable  for  maintenance  f    Tbey  had 

QouumAM 

9.  a  common  interest  in  the  subject-matter  of  the  snits,  and 

^''^^^^      they  might  join  to  institute  or  defend  them«    It  is-where  a 
person,  bemg  a  strai^eri  interferes  with  the  suit  of  another 
man,  that  he  becomes  liable  to  the  penalties  of  muntenance ; 
not  so  where  he  has  a  common  interest  with  the  suitor  on  the 
DBOord.    The  Jury  having  found  the  fact  of  a  joint  retamer, 
it  follows  that  the  plaintiff,  by  deliveiing  one  bill  to  the 
party  from  whom  he  received  the  retainer,  has  perfectly  sa- 
tisfied the  requisites  of  the  statute.    The  words  of  the  sta- 
tute are,  **  that  no  attorney  shall  commence  any  action  for 
the  recovery  of  his  fees  mitil  the  expiration  of  one  month 
after  he  shall  have  delivered  unto  die  party  or  parties  to  be 
diarged  therewith,  or  left  for  him,  her,  or  them,  at  his,  her, 
or  their  dbelft'itg-Aowe,''  not  dwelling-AotiMs,  *^  a  bill/', not 
bilU  ^of  sudi  fees,**  &c.  which  clearly  shews,  that  thele- 
pslature  did  not  intend  that  a  copy  of  the  bill  should  be 
left  at  the  dwelling-house  of  each  person  who  was  jointly 
liable  with  others.    The  statute  does  not  deprive  the  at- 
torney of  his  common  law  right  of  action,  it  only  directs  in 
what  manner  the  action  shall  be  brought.    In  point  of  law, 
the  delivery  of  a  bill  to  one  of  several  joint  contractors  is  a 
delivery  to  all,  and  b  notice  to  all.    These  defendants  are 
found  to  be  joint  contractors,  and  there  is  no  ground  for 
excepting  them  out  of  the  general  rule. 

Rule  discharged. 
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WiNSTONE  and  Another  v.  Linn. 


c^ 


OVEN  ANT  upon    an   indenture    of   apprenticeship.  DecUratiaa, 
The  first  count  of  the  declaration  stated^   diat  on   Utb  deDtare^ofap. 
April,   1820,   by  indenture   made  between  the  plainti£fs|  prenUccthip, 
Thomas   fVinstone  the   elder,    and   Thomas  Winstone  the  master  co?e- 
youuger,  of  the  one  part,  and  the  defendant  of  the  other,  contidentioii 
for  the  consideration    of  90/.  defendant    covenanted  with  J^  ^.'*Jjf"S- 

plaintiffi   that  he  should,  during  the  term  of  four  years,  stroct  the  ap. 

prentice  in  tbe 
from  the  date  thereof,  according  to  the  best  of  his  skill  and  butiness  of  a 

knowledge,  teach,  or  cause  to  be  taught,  the  said  T.  W.  the  forlfooryMra, 

younger,  in  the  trade  of  a  tobacconist  as  then  followed  by  ^^ji^^^^^^J^ 

defendant,  and  also  should  find  and  provide  him  with  suit-  during  tiiat 

able  and  sufficient  diet  and  lodging  in  his  dweUing-bouse>  i.  A'general  ' 

in  a  like    manner  with  the  rest  of  his  family,  he  the  snid  teiraw'^of'tba^ 

T.  W,  at  all  times  taking  his  meals  with  defiendant  and  jbiy  covenant ; 

,  ,         '      t.  A  particular 

family,  and  not  with    his  servants;  and  that  by  virtue  of  breach  on  the 

such  indenture,  T.  fT.,  on   the    12th  April,  in  the   year  ring  a  refoul 
aforesaid,  entered  into  defendant's  service  according   to  the  ^  instmct  on 

tenor  and  effect  of  the  indenture,  and  remained  in  such  sei>  any  other  time; 

and  9.  A  simi- 
lar  breach  at 
to  boarding  and  lodging  on  tbe  same  day,  and  alleging,  that  on  that  day  the  master  com- 
peUed  tlie  apprentice  to  quit  the  service,  and  refiiMd  to  maintain  and  keep  him,  contrary 
to  the  effect  of  tbe  covenant.  Pleas,  1.  Performance  of  the  covenant  until  the  10th  Ja/y. 
S.  Willingness  to  maintain  and  keep  the  apprentice  during  theitvhbletefm,  but  that  from 
tbe  date  of  tbe  indenture  until  tbe  lOth  July  the  apprentice  woold  not  traly  and  faithfnliv 
serve  defendant,  nor  attend  to  his  business,  but  refused  so  to  do,  and  setting  forth  vari« 
ons  actg  of  misconduct  oh  his  part  during  the  interval  mentioned,  and  concluding,  that 
on  the  lOth  July  tbe  apprentice,  against  the  orders  of  defendant,. quitted  the  service,  de« 
daring  that  be  vronld  never  return  again,  whereby  defendant  vras  Undered  and  pre* 
vented  from  performing  his  covenant*  3.  Readiness  to  instruct  and  maintain  accoraiog 
to  the  effect  of  tbe  covenant,  but  averring  neglect  and  refusal  oi  apprentice  to  obey 
defendant's  lawful  commands  on  the  10th  Ja/jf,  and  a  refusal  any  longer  to  serve  him,  and 
absconding  oa  that  day,  whereby  he  was  prevented  from  performing  his  covenant. 
4.  Averring  a  wrongful  absence  of  the  apprentice  on  the  lOth  Jaiy,  whereby,  &c.;  and 
5«  A  denial  that  defendant  bad  compelled  the  apprentice  to  quit  his  service.  Replication 
took  issue  on  the  first  and  fifth  pleas,  and  as  to  the  other  picas  there  was  a  confession  of 
tbe  breaches  of  duty  mentioned  thereUi ;  but  replying,  that  on  the  iStfa  Ja/jf  the  appren- 
tice returned  to  defendant,  and  tendered  and  offered  himself  to  serve  and  obey  him  ac- 
cording to  the  indenture,  but  that  defendant  upon  request  refused  to  take  him  back,  &c. 
Demurrer  to  the  replication  to  Uic  second,  third,  and  fourth  pleas,  and  joinder  therein  t— 
Held,  that  covonaut  would  lie  upon  the  indenture,  notwithstanding  the  misconduct  of  tbe 
apprentice :-— Held  also,  that  there  was  no  departure  or  discontinuance  in  the  pleadings. 
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1823,  vice  until  the  time  after  mentioned.  Averment  of  breaches, 
first,  that  although  plaintiffs  have  always  performed^  &c. 
defendant  did  not,  nor  would,  after  the   making  thereof,  to 

tdHn.  the  best  of  his  skill,  teach,  or  cause  to  be  taught,  said  T.  W. 
the  said  trade,  but  wholly  refused  so  to  do.  Second,  that 
after,  &c.  to  wit,  on  the  Idth  July^  in  the  year  aforesaid, 
defendant  wholly  refused  then  or  at  any  other  time  to 
instruct,  or  cause  to  be  instructed,  said  T.  TV.  in  the  said 
trade.  Third,  that  defendant  did  not,  nor  would,  after,  &c. 
find  and  provide  T.  W.  with  suitable  and  suflBcient  diet 
and  lodging  in  his  dwelling-house,  8lc.  but,  on  the  con^^ 
trary  thereof,  on  the  said  Idth  July^  forced  said  T.  W.  to 
leave  his  service  before  the  eipiration  of  the  time  agreed 
upon  for  his  remaining  therein  according  to  the  tenor,  &c. 
and  refused  to  maintain  and  keep  him,  contrary  to  the  tenor, 
&c.  to  the  damage,  8cc.  Pleas,  1.  That  as  to  so  much  of 
the  supposed  breaches  of  covenant  mentioned,  as  relate  to 
not  teaching  said  T.  W.,  and  not  finding  and  providii^  him 
with  diet  and  fodging  before  the  10th  July,  in  the  year 
aforesaid,  defendant  says,  that  from  and  after,  &c.  until  the 
said  10th  July,  he  did,  to  the  best  of  his  skill  and  know- 
ledge, teach,  or  cause  to  be  taught,  said  T.  IV.,  in  the  said 
trade,  and  did  also  find  and  provide  him  with  suitable  and 
sufficient  diet  and  lodging  in  the  dwelling-house  of  defen- 
dant, according  to  the  tenor,  8cc.  concluding  to  the  country. 
2.  That  as  to  so  much  of  the  said  supposed  breaches  as  re- 
late to  not  teaching  said  T.  W.,  and  not  finding  and  providing 
him  with  diet  and  lodging  upon  and  after  the  10th  July, 
defendant  says,  he  was  ready  and  willing  to  teach  him  the 
said  business,  and  find  and  provide  him  with  diet  and 
lodging  according  to  the  indenture,  during  the  whole  of  the 
said  term,  but  he  did  not,  nor  would,  well  and  truly  serve 
defendant  as  an  apprentice  in  his  said  trade,  or  diligently 
attend  to  the  concerns  thereof,  but  afterwards,  to  wit,  on  the 
12th  April,  in  the  year  aforesaid,  and  on  divers  other  days  and 
times,  between  that  day  and  the  10th  July,  wholly  refused 


WlHtTOVI 


EASTBR  TERM,   KOURTH   GEO.  It".  467 

ao  to  do;  and  on  one  of  those  days  and  times  said  2*.  W.      '  182S. 
did  wilful  damage  to  defendant,  by  damaging  a  cart  of  his 
of  a  large  value,  then  used  by  him  in  his  business ;  and  said 
T.  fV.,  on  several  of  the  days  and  times  aforesaid,  refused        Lixv* 
to  obey,  and  advised  other  servants  of  defendant  in  his  bu- 
siness to  disobey  his  lawful  orders,  and  also  refused  to  attend 
lo  the  kwAil  remonstrances  of  defendant,  made  on  occasion 
of  his  misconduct,  and  treated  him,  defendant,  with  insult 
and  contempt,  and  refused  to  render  him  proper  accounts 
of  his   monies  from   time  to  time  entrusted  to  him  as  such 
apprentice ;  and  that  defendant,  on  the  said  10th  July,  or- 
dered him  to  cast  up  the  day  books  used  in  bis  business,  and 
it  was  the  duty  of  the  said  T.  fV,,  as  such  apprentice,  so  to 
have  done ;  but  he  insolently  refused  so  to  do,  and,  on  die 
contrary  thereof,  against  the  positive   orders  of  defendant, 
absented  himself  from  his  service,  declai:mg,  that  he  never 
intended  to*  return,  whereby  defendant  was  hindered  from 
teaching,  and  from  finding  and  providing  him  with  diet  and 
lodging  according  to  the  indenture,  as  he  would  othervrifte 
have  done,   to  wit,  &c.;   concluding  with  a  verification. 
Sd.  That  defendant  was  always  ready  and  willing  to  teach 
said  T.  fV.,  and  also  to  find  and  provide  him  with  suitable 
and  sufficient  diet  and  lodging,  according  to  the  tenor,  &c. 
but  said  T.  W.  on  the  said   10th  July  refused  to  obey  the 
lawful  commands  of  defendant,  or  any  longer  to  serve  him 
as  an  apprentice,  and  of  his'*own  accord,  without  the  licence, 
and  against  the  will  of  defendant,  absented  himself  from 
the  house   and  service    of   defendant,  whereby  defendant 
was  hindered  from  performing  his  covenant  as  he  would 
otherwise  have  done,   &c. ;  concluding  with  a  verification. 

4.  That,  on  the  10th  July,  T,  W.,  without  the  leave,  and 
against  the  will  of  defendant,  wrongfully  absented  himself 
from  his  house,  and  from  his  service  and  employment  as 
an  apprentice,  whereby  defendant  was  hindered  from  per- 
ibrming  his  covenant;  concluding^ with  a  verification.    And 

5.  That  as  to  the  supposed  breach  of  covenant  relating  16 
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1823.  defendant's  compelliog  said  T.  W.  to  leave  his  senrice,  de^ 
fendant  did  not  compel  him  to  leave  his  service  in  ihe 
manner  alleged;  with  a  conclusion  to  the  country.  Issue 
on  the  first  and  fifth  pleas,  and  as  to  die  second,  third,  and 
fourth,  plaintifis  replied,  that  after  said  T.  W.  had  been 
guilty  of  the  supposed  misconduct  and  breaches  of  duty,  in 
those  pleas  mentioned,  and  diiiing  the  said  term,  Sec  and 
before  die  exhibiting  plaibtififl'  bill,  to  wit,  on  the 
ISth  Jtify,  said  T.  W.  returned  to  defendant^  and 
himself  to  serve  him  as  such  apprentice  and  was  then  and 
there  ready  and  willing,  and  offered  to  serve  defendant  thee, 
and  during  the  residue  of  the  said  term,  and  then  and  there 
requested  defendant  to  receive  him  as  such  apprentice,  and 
to  continue  to  teach  him  the  said  trade«  and  to  find  and 
provide  him  with  smtable  diet  and  lodging,  b  pursuance  of 
the  said  indenture ;  but  defendant  then  and  there  wholly  re- 
fused, and  from  thence  hitherto  hadi  wholly  refused  to  teach, 
or  cause  him  to  be  taught,'  the  said  trade,  8cc. ;  ^d  also 
to  find  and  provide  him  vnth  suitable  and  sufficient  diet  and 
lodging  according  to  the  said  indenture ;  concluding  with 
a  verification.  Demurrer  to  the  replication,  and  joinder  in 
demurrer. 

£.  LawtSf  in  support  of  the  demurrer.  The  first  and 
most  important  question  arising  on  these  pleadings  is,  whe* 
ther,  under  any  circumstances  of  misconduct  on  the  part  of 
an  apprentice,  the  master  can  put  an  end  to  the  indentuk^. 
If  the  indentures  of  apprenticeship  in  this  case  import  a 
mutuality  of  obligation  between  the  master  and  die  appren- 
tice, it  is  quite  clear  that  this  action  cannot  be  maintained. 
The  contract,  on  the  part  of  the  apprentice,  appears  to  have 
been  broken,  because  the  replication  admits  that  die  ap^ 
prentice  had  been  guilty  of  the  misconduct  imputed  to  him 
by  the  defendant,  whereby  the  latter  was  prevented  from 
performing  his  covenant.  «  The  condition  here  b  mutual,  and 
the  contract  as  well  as  the  consideration  is  entire.    It  has 
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b^a  decidod,  that  a  9Ui$t«r  10  not  obliged,  to.take  liaditaii  1i8M. 
apprenticie^  pr  retom  any  part  of  die  premium,  if  he  has 
been  gUiltjf  of  such  miqcoiybict  a9  will  haye  the  ^ffecl  of 
preventing  the  9ia«ter  froin  |>erforming  bi9  contract,  la  .^^^nu 
Cuffy.  Brown{(^,  it  was  beU,  ^tbat.  if  an  apprentice^  after 
serving  ^  part  of  his  tim^^  ,and  without  imy  misconduct  on 
the  master's  part,  runs  itwijrrendienlists  as  .a  soldier^  and 
afterwards  is  willing  to  returQ,*.)lm1iihi8  m9#terrwill  uo%  receive 
him,,  yet  he  ia  not  bound  to  return  any  part  of  the  appr^n- 
iice  fee;  and  there  BichardSf  Cfi.,  said»  ''  May  .he-  slay 
with  his  master  for  four  years^  and.  then  run ;  away  .when  bis 
services  are  become  more  valuabk^..  and  is  the  mastsr  to  lose 
the  benefit  of  that  service  i  There  b  no  contract  .to  himd 
the  master;  for  it  was.  at  .die  mast^r'jB  option  to  take^tbim 
back  or  not.  The  maater«  perfoima  bis  contract  till  it  WM 
put  an  end  to  by  the  apprentice,"  This  seems  a  decisivte 
authority;  for  in  the  present  case  the  defieqdant.was  Nady 
to  perform  his  contract^  but  it  vras  put  out  of  his  power  by 
the  misconduct  of  the  apprentice,  whose  act  has.  in  fact 
dissolved  the  contract*  Unless  it  is  held  that  .the  contract 
in  this  case  is  entire, .  the  consequences  pf  a  contrary  decision 
would  be  most  serious,  because  it  would  be  competent  £ar 
the  apprentice  to  absent  Umself .  until  the  last  day  of  the 
term,  and  then  come  to  the  master  and  insist  .upon  his  right 
to  maintain  an  action  for  the.  breach  of  covenant  .in  not 
teaching  and  maintainiag  hinu .  Jt  is  a  clealr.  princifde  of 
law,  that  where  the  performance,  of  tfie  contract  is  pre^ 
vented  by  one  of  the  contracting ,  parties,  he  cannot  com* 
plain  of  its  non*performance*  .This  principle  is  recognized 
in  an  anonymoui^.case  in  Modem  JtqHnisiJb),  where  an  ao» 
tion  of  covenant  was  brought  against.an  appcentice  for  leav^ 
ing  his  master's  service ;  and  Hob,  .C.  J.  held,,  .that  if.  a  maa- 
ter  licensed  his  apprentice  to  leave,  him,  he  cannot  aftert 
wards  recal  that  licence.  That  case  is  the  converse  of  the 
present ;  for  here  the  apprentice  has  left  the  service  of  his 
U)  S  Price,  S97.  ((r)  6  Mod.  70. 


-181S.       -Mastery  expressing  his  intentioD  not  to  return  i^;ain,  and 


upon  the  same  principle  he  cannot  maintain  the  preseiM 
mtTOiri     action,  on  account  of  the'mutuality  of  the  condition.     In 
Lnnn,        Kenyston  v.  Preston  (a).  Lord  ManffieU  laid  it  down,  that 
if  one  party  is  ready,  and  offers  to  perform  his   part,  of 
die  contract,  and  the  other  refuses  or  neglects  to  pe^- 
form   his,   he  who  is  ready*  and  otters^    has  fulfilled  his 
engagement,  and  may  maintain  an  action  for  the  defauk 
of  the  other.      It  seems   to  foDow,  that  unless  he  has 
80  fulfilled  his  engagement,  lie  cannot  niaintain  any  ac~ 
lion.    In.thepresent  case  the  defendant's  performance  of 
the  covenant  is  prevented  hy  the  act  of   the  apprentice. 
Another  authority  in    support    of   the    principle    already 
mentioned  is  1  RoU  Abr.  455,  where  it  is  held,    that  if 
A.  be  bound  to  jB«,  and  the,  condition  is,  that  the  son 
of  A.  shall  serve  B.  for  seven  years,  if  B.  take  the  soq 
into  his  service,  but  afterwards  during  the  term  command 
faim  to  go  from  him,  the  obligation  is  not  forfeited.    Xbst 
is  the  converse  of  the  present  case.     So,  in  the  case  of 
Hokombe  v.  Hewson  (6),  it  was  held,  that  assumpsit  will 
not  lie  against   a  publican  for  not  taking  his  beer  of  a 
brewer,  if  the  brewer   do  not  continue  to   supply  good 
beer.      Thb  case .  is  distinguishable  from  Weaver  v.  iSef- 
dans  (c),  in  many  particulars.    There  the  contract  was  not 
entire  or  indivisible :  there  was  a  liberty  given  to  buy  malt 
of  others,  and  the  plea  did  not  connect  the  malt  purchased, 
with  the  orders.    The  statutes  concerning  apprentices  (d), 
have  no  bearing  upon  this  case,   and  are  indeed  entirely 
out  of  the  question;  for  if  the  Justices  alone  have  juris* 
diction  over  this  matter,  it  is  clear  that  the  plaintiff  never 
could  sue  the  defendant  for  damages.    Gray  v.  Cookson(ey 
There  is  no  distinction  in  principle  between  a  contract  by 
parol,    and  a  contract  under  seal,  and  if  misconduct  of 

(a)  Doag.  691.  (d)  5  Elic.  c.  4.  and  $0  Oeo.  f  • 

,  (»)  S  Campb.  391.  c.  19. 

(e)6  Taunt.  154.  S.  C.  1  Marsh.  (e)  16  East,  IS. 
505. 
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an  ordinary  servant  will  dissolve  the  one,  it  will  have  the 
same  effect  in  the  case  of  master  and  apprentice.     If  this 
be  so,  there  are  several  nisi  prius  cases  in  point.     Robinson 
y.  Hindman  (a),    Spain  Y.JrnoU(b),  Williams  \.  Rice  (c).  '     ^*''"' 
This  is  an  action  upon  a  common  law  contract  for  damages^ 
and  it  must  be  construed  by  the  rules  applicable   to  other 
cases  of  the  like  nature.     Thb  then  being  an  entire  and  in* 
divisible  contract,  it  is  clear  that  the  breach  of  it  by  the 
apprentice  deprives  him  of  his  right  of  action.     The  de- 
fendant in  this  case  does  not  at  his  own  peril  undertake,  at 
all  events,  to  teach  the  apprentice^  because  that  must  de- 
pend upon  whether  the   apprentice  will  be  taught  or  not. 
The  apprentice  having  so  misconducted  himself  ds  to  put  it 
out  of  the  power  of  the  master  to  perform  his  contract^  the 
latter  is  discharged  of  all  liability  (J).     Supposing  these  ob- 
jections to  the  merits  of  the  action  be  not  available^  there 
are  objections  to  the  pleadings  in  point  of  form,  which  will 
entitle  the  defendant  to  judgment  on  demurrer.    First,  the 
declaration  assigns  a  general  breach  of  covenant  from  the 
time  of  the  execution  of  the  indentures  until  the  13th  of 
July.  Upon  this,  issue  is  taken.    But  the  replication  admits 
that  there  was  no  breach  previous  to  that  day,  therefore  there 
is  a  discontinuance  of  the  action,  which  will  entitle  the  de- 
fendant to  judgment.     The  discontinuance  is  as  to  the  not 
teaching  and  maintaining  from  the  10th  to  the  13th  of  JtJi/, 
The  declaration  and  issue  on  the  first  plea  is  as  to  the  teaching 
and  maintaining  before  the  10th  of  July.    The  rule  is,  that 
the  plaintiff  must  follow  up  his  entire  demand  throughout 
the  whole  of  the  suit ;  and  if  any  part  of  it  be  discontinued  in 
pleading,  it  is  a  discontinuance  as  to  the  whole  (e),  for  there 


(a)  3  Esp.  235.  Janes,  6  T.  R.  570.     Wichie  v.  At* 

(6)  2  Stark.  256.  kinsorif  10  East,  295.    RatcUff  \. 

(c)  2  Geo.    4.    Middleaex   Sit-  Pemhertont   l   Esp.  55.    Jone$  ▼. 

tings.  Barclay,    2  Doug.   694.       Anon. 

id)  See  Heard    v.    fVadham,    l  6  Mod.  76. 
East,  619.    Duke  of  Si.  AUmn'M  v.  (e)  See  Harris  v,3fanile,  8T.R. 

Tkore,  1  H.  Bl.  273.     Campbell  v.  .n07. 
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1828.  <loe8  DOt  continue  to  be  the  same  demand^  M'hich  the  plain* 
tiff  set  forth  in  his  declaration.  Gilbert's  Common  Pleas^ 
158.    Judgment  must  be  given  against  the  plaintiff  if  there 

•LfNN.  \yQ  ^  discontinuance  as  to  the  subject-matter  of  the  cause, 
or  the  parties,  on  demurrer  to  the  replication,  though  the 
defendant*8  plea  be  bad.  Tippet  v.  May  {a).  Then,  se- 
condly, the  plaintiff's  replication  is  a  departure  from  his 
declaration.  The  declaration  states  a  continuance  in  the 
service  until  the  ISth  of  JtJy,  and  the  action  is  for  forcing 
him  to  quit  the  service  on  that  day,  and  the  replicatioo  is 
for  refusing  to  take  him  back  when  he  returned.  This  is 
clearly  a  departure.  The  declaration  states  the  plaintiff's 
continuance  in  the  service  until  the  Idth  July^  and  his  per- 
formance of  the  indenture ;  but  the  replication  admits  the 
contrary.  Thb  also  is  ground  of  general  demurrer,  as  matter 
of  substance.  Nihlet  v.  Smith  (fr).  Then  the  plaintiff  con- 
cludes with  a  general  prayer  of  damages  for  the  breaches 
of  covenant  pleaded  to^  whereas  be  should  have  new  as- 
signed. Scott  V.  Dixon  (c).  These  are  objections  available 
on  general  demurrer,  and  therefore  the  defendant  is  entitled 
to  judgment.  * 

'    Chiity,  contrd,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment.  First,  as  to  the  technical  objections  to 
the  pleadings,  I  think  there  is  no  ground  for  contending  that 
this  is  a  departure,  because  a  departure  is  where  the  party 
rests  bis  case  in  the  replication  upon  a  different  ground  from 
that  in  the  declaration.  'J^he  replication  is  to  fortify  and 
support  the  declaration,  and  not  to  depart  from  it.  Here 
the  declaration  alleges  that  the  defendant  forced  the  ap- 
prentice to  depart  from  his  service.     The  defendant  in  his 

(a)  1  Bos.  &  Pul.  41 1.  (c)  S  Wils.  4.    1  Saaod.  299  a. 

(6)  4  T.  R.  604.    1  Saund.  84  d.      and  6  Mod.  70. 
notis. 
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plea  states,  that  the  apprentice  had  disobeyed  his  orders. 
The   replication   is^  that  the  apprentice  was  willing  to  go 
back  into  the  service,  but  the  defendant  would  not  take  him 
in  again.    That  is  forcing  him  to  continue  away  afterwards. 
The  substance  of  the  declaration  is,  forcing  him  to  absent 
himself;  and  the  replication  states  the  mode  in  which  h^ 
was  forced.    There  is  therefore  no  ground  for  the  first  ob- 
jection in  point  of  form.    I  am  of  the  same  opinion  with 
respect  to  the  supposed  discontinuance.     A  discontinuance 
may  be  where  the  plaintiff  claims  by  his  declaration  more 
than  he  insists  upon  in  his  replication,  as  where  he  narrows 
his  right,  and  claims  less  than  what  he  sets  out  with  in  his 
declaration ;  but  then  it  must  be  shewn  most  clearly,  diat  in 
the  replication  the  claim  is  narrowed,  before  that  ground 
of  argument  can  avail.   Here  the  declaration  complains  that 
the  defendant  did  not  teach  and  feed,  and  did  not  suffer  the 
apprentice  to  continue  in  his  service.     The  allegation  is, 
"  that  after  the   making  of  the  indenture,  to  wit,  on  the 
13th  Jufy,  defendant  wholly  refused  to  instruct  and  maintain 
him,  and  forced  him  to  go  away.''    That  breach  is  not  in 
its  nature  entire,  and  continuing  duriug  the  whole  period 
from  the   time  when   the   indenture  was   made,    until  the 
period  during  which  the  indenflires  were  to  continue.     It  is 
divisible,  and  requires  no  period  of  time  to  be  pointed  out 
to  sustain  the  breach.   If  the  plaintiff  can  prove,  during  any 
period  comprehended  within  the  indentures,   a  refusal  to 
instruct,  a  refusal  to  feed,  or  a  forcing  to  depart,  he  is 
entitled  to  recover  in  this  action ;  and  the  fallacy  of  the 
argument  in  this  case  is,  in  assuming  that  it  is  an  entire 
claim  for  the  whole  period  of  time,  the  fact  being,  that  it  b 
a  divisible  claim  as  to  any  period  of  time.    The  replication 
does  not  discontinue,  but  supports  the  claim.     In  his  de- 
claration the  plaintiff  alleges  a  particular  brcacli  respecting 
part   of  the   time,  but  in  his  replication  he  shews  more 
pointedly  what  period  of  time  he  means.     Upon  the  main 
question,   I  am  of  opinion,   that   the   plaintiff  is  entitled 

HH  2 
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to  judgment.  The  question  is,  whether  the  acts  of  dis- 
obedience on  the  part  of  the  apprentice  set  forth  in  the  plea, 
entitle  the  master  to  cancel  the  indentures,  or  whether,  if 
Linn.  tj|g  apprentice  offers  to  return  to  the  service,  he  is  not  bound 
to  receive  him,  it  not  being  stated  in  any  part  of  the  plead- 
ings that  he  had  been  absent  for  an  unreasonable  length  of 
time.  ITiis  is  an  action  upon  an  indenture  by  which  the 
father  and  the  infant  bind  themselves  that  the  latter  shall 
8er\'e  the  defendant  for  four  years,^  and  the  master,  on  his 
part,  covenants  that  he  will,  during  that  time,  teach  and 
maintain  the  infant,  lliat  is  an  absolute  covenant  on  his 
part.  Whether  there  are  any  other  covenants  on  the  part  of 
the  father  and  son  does  not  appear  upon  this  record.  Co- 
venants of  this  nature  are  not  precedent  and  dependant,  but 
mutual  and  independant.  If  the  apprentice  refuses  to  per- 
form his  covenants,  the  master  has  a  right  to  claim  compei>- 
sation  against  the  father  for  any  damage  sustained  thereby  ; 
so  if  the  master  does  not  do  his  dutv,  he  is  also  liable  to  an 
action  at  the  suit  of  the  father.  In  auswer  to  the  breach  of 
covenant  now  declared  upon,  the  master  relies  upon  three 
different  pleas.  The  first  is  in  substance,  tliat  the  apprentice 
was  guilty  of  disobedience,  and  had  absented,  and  wholly  with- 
draw n  himself  from  the  service  of  his  master,  accompanied 
with  a  declaration  that  he  never  intended  to  return.  Novf, 
if  the  apprentice  had  continued  absent  from  the  period  of 
time  in  the  plea  mentioned,  down  to  the  end  of  the  term,  of 
course  neither  his  father  nor  himself  could  have  maintained 
any  action.  The  second  and  third  pleas  do  not  carry  the  case 
in  any  respect  farther  than  the  first.  The  replication  is,  that 
after  the  son  had  been  guilty  of  ihe  acts  of  disobedience 
stated,  the  son  had  voluntarily  returned,  and  tendered  and 
offered  himself  to  serve  and  obey  tlie  defendant  during  the 
residue  of  the  term,  but  the  defendant  refused  to  receive  him. 
I  have  had  some  doubt  whether  the  replication  ought  not  to 
have  alleged  tliat  tlie  offer  to  return  was  within  a  reasonable 
space  of  time,  so  as  to  throw  upOn  the  defendant  the  obliga- 
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tion  of  taking  the  apprentice  back  again,  but  no  difficulty 
in  that  respect  has  been  pressed  in  argument,  and  I  am  in- 
clined to  think,  that  if  the  defendant  meant  to  contend  that 
there  had  been  an  unreasonable  interval  between  the  period  !-»»'*• 
when  the  apprentice  departed,  and  that  when  he  offered  to 
retuni,  it  should  have  been  by  way  of  rejoinder.  Now, 
does  disobedience  of  orders,  or  do  any  of  the  other  acts 
mentioned  in  the  pleas,  entitle  the  master  to  put  an  end  to 
the  contract  ?  I  tliink  not.  These  are  the  acts  of  an  infant. 
No  consent  on  his  part  to  put  an  end  to  the  contract  will  be 
valid  for  that  purpose.  His  consent  will  not  be  sufficient. 
If  the  apprentice  has  been  guiity  of  disobedience  of  orders, 
temporary  absence  without  leave,  or  other  acts  of  miscon- 
duct, tliese  are  matters  for  which  provision  might  have  been 
made  by  covenants  entered  into  at  the  time  the  indenture 
was  executed.  There  is  no  case  which  says  that  the  master, 
for  such  conduct,  shall  be  entitled  to  put  an  eud  to  the  con- 
tract. Agreeing  that  we  are  at  liberty  to  construe  this  con- 
tract independently  of  the  statutes  -  concerning  apprenticesi 
still  I  think  the  existence  of  those  statutes  evidently  shews, 
that  without  the  provisions  therein  contained,  the  parties 
could  not  of  their  own  act  dissolve  such  a  contract.  Upon 
the  whole,  it  appears  to  me  that  mere  misconduct  on  the 
part  of  the  apprentice,  does  not  entitle  the  master  at 
once  to  put  an  end  to  the  indentures.  One  or  two  nisi 
prius  cases  have  been  pressed  upon  our  consideration, 
but  those  refer  to  the  ordinary  relation  of  master  and  ser- 
vant, which  differs  very  materially  from  the  case  of  master 
and  apprentice.  In  general  a  premium  is  given  with  an  ap- 
prentice to  the  master,  in  consideration  of  teaching  and 
maintaining  him  during  the  term  stipulated.  But  in  the 
ordinary  relation  of  master  and  servant  there  is  a  condition 
implied  from  the  very  nature  of  the  contract,  that  if  no 
dclinite  period  is  fixed,  it  is  to  continue  until  there  shall  be 
a  reasonable  notice  given,  provided  the  party  shall  so  long 
behave  himself  well.    Such  a  coudition  is  mojjt  reasonablei 
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because  the  contract  is  to  be  a  contract  of  service,  and  of 
service  only,  moving  from  the  servant  to  the  master.  It 
would  be  most  unjust  to  cast  on  the  master  the  obligation  of 
continuing  under  his  roof,  and  paying  wages  to,  a  servant, 
who  will  not  continue  to  perform  that  duty  which  the 
master  has  stipulated  that  he  shall  perform.  That,  how- 
ever, is  not  the  case  of  a  mutual  and  independent  contract, 
such  as  an  indenture  of  apprenticeship ;  and  for  these  rea- 
sons it  appears  to  me  that  these  pleas  are  bad,  and  con- 
sequently that  the  plaintiff  is  entitled  to  judgment. 


HoLROYD,  J. — I  am  of  the  same  opinion.  The  objec- 
tions taken  to  the  technical  form  of  the  pleadings  in  this 
case  have  been  fully  answered  by  my  Brother  Bayley,  and 
I  agree  fully  in  the  reasons  be  has  offered  why  they  are  not 
tenable.  As  to  the  general  question,  it  appears  to  me,  that 
the  cases  which  have  been  cited  with  reference  to  the  con- 
tract between  master  and  servant,  are  not  applicable  to  the 
present  case.  In  contracts  of  that  nature  the  servant  b  to 
perform  his  service,  in  consideration  of  which  the  master  is 
to  maintain  and  pay  him  wages.  The  performance  of  ser- 
vice in  a  due  and  proper  manner  is  the  consideration  and  the 
sole  consideration  for  the  master  maintaining  and  paying 
him  wages ;  and  the  moment  he  ceases  to  perform  this  ob- 
ligation, the  consideration  fails.  If  he  misconducts  him- 
self he  may  be  discharged,  and  the  master  may  refuse  to 
pay  him  his  wages  if  he  does  not  earn  them.  The  case  of 
master  and  apprentice  is  different.  That  is  not  a  case 
where  certain  duties  are  to  be  performed  by  the  servant,  for 
which  a  compensation  is  to  be  paid  by  the  master.  An  in- 
denture of  apprenticeship  is  a  contract  for  the  instructiou 
of  a  young  person  in  a  trade  or  business — a  person  who  is 
to  be  protected  against  his  own  improvident  acts,  not  being 
sui  juris,  and  over  whom  the  master  has  a  higher  control 
tlian  over  a  servant.  The  case  of  master  and  apprentice 
therefore  stands  upon  a  very  different  footing;  and  at  th^ 
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same  time  it  is  to  be  observed^  that  when  an  apprentice  is        1823. 
placed  out,  a  premium  is  usually  paid  to  the  master  for  in-      v^v^ 
struction.     Here  a  premium  of  90/.  was  paid  with  the  ap-  «, 

prentice.  The  master  on  his  part  enters  into  a  covenant  to  Li">* 
instruct  or  cause  him  to  be  instructed.  On  the  part  of  the 
masttr,  that  it  is  also  a  covenant  for  protection  during  the 
period  of  the  apprenticeship ;  it  gives  him  a  right  of  con- 
trol over  the  youth,  in  order  that  his  instruction  may  be 
effectuai.  The  argument  urged  on  behalf  of  the  defendant, 
if  effect  were  given  to  it,  would  leave  the  apprentice  wholly 
unprotected,  and  the  moment  he  was  bound,  would  leave  him 
at  liberty  to  do  what  he  pleased,  notwithstanding  the  in- 
dentures. I  do  not  mean  to  say  that  the  father  might  not 
be  responsible  for  any  breach  of  covenant  to  be  performed 
by  his  son,  but  that  the  indenture  is  to  be  void  for  his  mis- 
conduct^.is  a  proposition  which  I  think  cannot  be  main- 
taineil.  The  misconduct  of  the  apprentice  in  not  obeying 
the  lawful  commands  of  the  master  cannot  itself  be  consi* 
dered  as  putting  an  end  to  the  indentures,  and  unless  it  is  to 
have  that  eifect  by  releasing  the  master  from  his  covenants^ 
the  present  action  is  clearly  maintainable.  The  statute  of 
Elizabeth  applies,  1  think,  very  strongly  in  argument  upon 
the  present  occasion.  I  admit  that  this  case  is  to  be  con- 
sidered in  the  same  way  as  if  that  act  had  not  been  passed; 
but  it  goes  to  shew,  that  notwithstanding  any  misconduct 
on  the  one  side  or  on  the  other,  covenants  of  this  descrip* 
tion  are  good  in  point  of  law  ;  and  if  so,  they  are  good  for 
the  purpose  of  maintaining  this  action.  The  provisions 
of  that  statute  enable  the  master  or  the  apprentice  to 
complain  before  a  magistrate  for  misbehaviour,  or  any 
cause  of  complaint,  on  the  one  side  or  the  other,  and  au^ 
thority  is  given  to  the  magistrate  to  vacate  the  indenture  if 
he  thinks  proper,  lliat  authority  so  vested  hi  the  magis- 
trate shews  what  the  idea  6f  the  legislature  was  in  passing 
that  statute,  namely,  that  misconduct  on  the  one  side  or  on 
the  otlicr,  stated  generally,  would  not  put  an  end  to  the 
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indentures.    I  am  therefore  of  opinion^  that  this  action  is 
maintainable. 

WiNtTONK 
V, 

LiNif.  Best,  J. — ^The  objection  taken  on  the  ground  of  a  de- 

parture has  been  fully  answered  by  my  Brother  Bayley. 
From  the  great  gravity  with  which  the  argument  upoi-.  the 
general  question  was  put,  and  the  zeal  with  which  it  waa 
enforced,  1  was  alarmed  lest  we  should  be  compelled  to 
pronounce  one  of  the  most  unjust  judgments  ever  given  in 
a  court  of  justice.  What  is  this  case  ?  An  indenture  of 
apprenticeship  has  been  entered  into,  upon  the  execu- 
tion of  which  the  master  has  received  a  premium  of  90/. 
The  apprentice  goes  under  his  master's  protection.  There 
is  bad  conduct  on  the  part  of  the  apprentice  stated  and  not 
denied.  That  bad  conduct  terminates  in  the  apprentice 
going  away  from  his  master's  house  on  the  10th  of  July; 
and  remaining  absent  two  days ;  and  on  the  1 3th  he  returns 
again,  and  offers  to  continue  in  the  service  and  conduct 
himself  dutifully.  It  is  argued  that  the  apprentice  having 
improperly  conducted  himself,  and  having  gone  away  with  a 
declaration  that  he  would  not  return,  he  was  from  that  mo« 
ment  put  out  of  the  protection  of  his  master,  and  ceased 
to  have  any  claim  upon  him  for  any  portion  of  the  90/.,  or 
to  have  any  right  to  call  upon  him  for  any  further  instruc* 
tion.  If  that  were  law,  it  would  be  the  most  unjust  law 
ever  propounded  in  a  court  of  justice ;  but  that  is  not  the 
case.  If  the  apprentice  misconducts  himself,  the  master 
has  a  remedy  against  the  father  in  an  action  of  covenant 
upon  the  indenture,  and  may  recover  a  compensation  in 
damages  for  any  injury  he  has  received ;  but  the  misconduct 
of  the  apprentice  is  not  to  be  considered  a  dissolution  of  the 
contract.  I  agree  with  my  Brother  Holroyd,  that  if  the 
argument  which  has  been  urged  in  this  case  be  right,  there 
Would  be  no  occasion  for  the  jurisdiction  which  the  legisla- 
ture has  vested  in  magistrates  and  chamberlains  upon  such 
subjects.     I  thiuk  the  strongest  argument  is  to  be  drawi^ 
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from  the  jurisdiction  thus  given  to  magistrates,  that  the  mis*  1623. 
conduct  of  the  apprentice  is  not  of  itself  sufficient  to  dis« 
solve  such  a  contract,  because  all  this  care  of  the  legisla* 
^ure  upon  the  subject  would  have  been  unnecessary,  if  by 
an  act  of  imprudence  on  the  part  of  the  apprentice  his  in- 
dentures were  to  become  void.  What  would  be  the  conse- 
quence of  sanctioning  the  argument  which  has  been  urged 
in  this  case  ?  If  an  absence  of  three  days  would  be  suffi- 
cient to  vacate  the  indentures,  an  absence  of  a  single  hour 
would  be  sufficient ;  and  if  a  boy  of  fifteen  years  of  age  is 
guilty  of  a  single  act  of  misconduct,  the  master  would  have 
a  right  to  turn  him  away ;  and  although  the  parents  should 
pay  with  him  a  fee  of  500/.,  the  master  would  have  a  right 
to  keep  the  whole.  To  hold  such  a  doctrine  as  that  would 
produce  the  grossest  injustice.  But  it  is  said  in  this  case 
that  the  absence  of  the  boy  prevented  the  master  from  teach- 
ing him.  If  the  boy  had  been  so  long  away  that  the  master 
could  not  teach  him,  and  an  action  were  brought  against  the 
master,  then  he  would  have  good  reason  for  saying,  "  I 
would  have  taught  your  son,  but  he  absented  himself  so 
long,  and  so  misconducted' himself,  that  it  was  impossible 
for  me  to  do  my  duty."  In  such  a  case  as  that  tlie 
master  would  have  a  good  defence  to  the  action ;  but  that 
is  not  the  present  case.  Here  the  absence  was  no  more 
than  two  or  three  days  out  of  four  ye^s.  The  master  was 
bound,  unless  he  was  released  by  the  magistrates,  to  take 
the  apprentice  back,  and  if  he  continued  to  misconduct  him- 
self, to  endeavour  to  reclaim  him,  and  to  enforce  upon  him 
the  necessity  of  acting  more  properly  during  the  remainder 
of  his  time,  in  order  that  he  might  supply  the  want  of  that 
instruction  which  he  had  lost  on  account  of  previous  dis- 
obedience to  his  orders.  This  is  the  case  of  a  contract  by 
deed,  not  put  an  end  to  by  either  of  the  parties,  and  that 
circumstance  distinguishes  the  case  from  the  authorities 
which  have  been  cited,  where  the  party  pleads  in  excuse 
non-performance  of  the  duty  required  to  be  performed  by 
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1823.  tbe  party  who  complains.  Here  the  defendant  has  not 
been  prevented  from  doing  his  duty,  and  therefore  he  is 
bound  to  take  the  apprentice  back  and  perforin  his  cove^ 

Liiiii.        Hints. 

Judgment  for  the  plaintiff. 


WlHfTONB 
V, 


Dob,  d.  Player  v.  Nicholls. 

A  testator  de-  £iJECTMENT  for  ^certain  copyhold  premises  in  the 
hold  aid  wp^  parish  of  Jidenham,  in  the  county  of  Herts,  the  principal 
hold  lands  to    puff  of  which  were  held  of  the  manor  of  AMenham.  and 

tnistees,  in        "^  , 

trust,  for  his  die  remainder  of  the  manor  of  Tiiburst  and  Kendalls^  in 
diKcts^^^the  ^Idenham,  The  lessor  of  the  plaintiff  claimed  as  heir  of 
U!w*^«d*  his  iather,  Thomas  Gregory  Player,  deceased,  who  was  the 
him  as  soon  as  only  child  and  heir  at  law  of  Perry  Player,  Esq.  deceased, 
to  twenty-one  -^^  ^^^  ^^^'^  before  Wood,  H,,  at  tlie  S'loiimer  Assizes^ 
cSTl/c^jSionld   ^^^^'  ^^^  Hertfordshire,  a  verdict  was  found  for  the  lessor 

die  before  he  of  the  plaintiff,  subject  to  the  opinion  of  the  Court,  upon 

atuins  to  the  .  ,  .  .  ,  r      i  •  i  i 

age  of  twenty-  a  special  case,  the  material  parts  of  which  were  these  : — 

ni^?to*^y  P^^'y  Pifiyer,  the  grandfather  of  the  lessor  of  the  plain- 
cwisin  »r.P^  ^^  being  seised  of  considerable  freehold  and  copyhold 
assigns,  aU  estates,  and  being  also  possessed  of.  large  personal  property, 
and  copyhold  ^^^  i"  ^^  month  of  No/vember,  1785,  after  making  his 
lK?d*  Xat  the  ^*"'  ^^^^  ^*  October,  1784,  which  was  executed  to  pass 
trustees  did  real  estates.  After  giving  certain  legacies,  and  amongst 
by  this  devise,  olhers  an  annuity  of  20/.  to  Ann  Lowe  for  her  life,  as  wdl 
e^tT^r^      as  the  sum  of  50/;  he  made  the  following  bequests  aud 

years,  deter-     devises :— 
mmable  upon 

the  son's  at-  **  Item,  I  give  to  William  Reade  and  WiUiam  May,  of 
ty^neyem'    ^^  Custom-house,  London,  Gentlemen,  fifty  guineas  each^ 

and  do  appoint  them,  together  with  the  aforementioned 
Ann  Lome,  guardians  of  my  son,  Thomas  Gregory  Player* 
Item,  I  give  to  the  said  fVilliam  Reade,  William  May, 
and  Ann  Lowe,  iu  tru^t,  for  my  o;dy  sou  Thomas  Gregory 
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Player,  all   die   rest   and   residue  of  aU  nij  goods  and       ^^^^ 
chattels^  and  also  my  freehold  and  copyhold  kuds,  which      ^^ 
I  have  surrendered  to   the  use   of  my  will.    likewise  all  vi 

my  leasehold  and  lifehold  estates,  siGiate,  lying*  &nd  being  i^'bous* 
in  the  different  counties  of  Hertford^  Middlesex,  Kent,  and 
Sussex,  and  all  other  my  effects  of  what  kind  or  nature 
soever ;  the  same  to  be  transferred  to  him  as  soon  as  he  shall 
atteiu  to  twenty^ne  years ;  but  in  case  he  should  die  before 
he  attains  to  the  age  of  twenty«>one  years,  then  I  give  to  my 
cousin,  WilHam  Player,  his  heirs  and  assigns,  all  my  free- 
hold  and  copyhold  lands,  and  the  tithes  thereof,  lying  at 
Aldenham,  in  the  county  of  Hertford*** 

The  will  dien  went  on  to  make  several  specific  bequesta 
of  other  parts  of  his  property  to  different  objects  of  hia 
bounty,  concluding  by  nominating  and  constituting  Wiltiam 
Reade,  William  May^  and  Arui  Lowe,  his  executors  and 
trustees.  The  testator  died  without  altering  or  revoking  his 
will,  leaving  Thomas  Gregory  Player  his  only  surviving 
child ;  and  his  will  was  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  on  the  12th  November,  1786, 
by  j4nn  Lowe  only^  the  two  other  executors  having  first  re- 
nounced. At  a  Court,  held  for  the  manor  of  Aldenham,  on 
the  \6th  January,  1786,  it  was  presented  by  the  homage 
that  Perry  Player  had  died  seised  of  the  copyhold  premises 
in  question,  held  of  that  manor.  At  another  Court,  held 
on  the  4th  December,  1786,  Ann  Lowe  was,  on  the  said  pre* 
sentment,  admitted  to  the  premises,  to  hold  them  to  herself, 
upon  the  trusts  of  the  will,  at  the  will  of  the  lord,  Ann 
Lowe  died  in  July,  1794,  leaving  fVilUam  Reade  and  Wil* 
liam  May,  her  surviving.  Thomas  Gregory  Player  attained 
the  age  of  twenty-one  years  on  the  24th  October,  1793,  and 
at  a  Court,  held  on  20th  October,  1794>  being  during  the 
lives  of  IVilliam  Reade  and  William  May,  he  was  admitted 
to  the  premises,  on  a  presentment  that  Ann  Lowe  was  dead, 
and  that  he  had  attained  the  age  of  twenty*oiie  years,  to 
hold  Uie  same  to  himi  his  heirs  and  assigns,  for  ever.   WH' 
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1823.       liam  Reade  died  in  January^  1801,  and  William  May  died 
in  May,   1809,  leaving  his  great-nephew,   William  May 
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V.  Lander,  who  is  now  living,  and  an  infant  of  the  age  of 

eighteen  years,  or  thereabouts,  his  heir  at  law.  No  sur- 
render or  release  from  William  Reade,  William  May,  and 
jtnn  Lowe,  or  either  of  them,  or  from  the  heir  of  either  of 
them,  to  n^omas  Gregory  Player,  is  recorded  on  the  Court 
Rolb  of  the  said  manor  either  before  or  since  his  admission. 
Thomas  Gregory  Player  was  in  possession  of  the  premises, 
by  receiving  the  rents  and  profits  thereof  from  the  time  of 
his  admission  in  October,  1794,  to  the  time  of  his  death, 
but  he  never  made  any  surrender  thereof  to  the  uses  of  his 
will,  or  for  any  other  purpose  whatsoever.  On  the  19th 
March,  1818,  Thomas  Gregory  Player  made  his  last  will, 
executed  to  pass  real  estates,  by  vehich  he  bequeathed  all 
his  real  and  personal  estates  of  every  description  whatsoever 
to  his  wife,  Isabella  Player,  her  heirs,  executors,  adminis-^ 
trators,  and  assigns,  and  to  be  at  her  and  their  absolute  and 
uncontrolled  disposal.  On  the  24th  AfarcA,  1818,  Thomas 
Gregory  Player  died  without  altering  or  revoking  bis  will, 
leaving  his  wife,  his  eldest  son  and  heir,  (the  lessor  of  the 
plaintiff)  then  of  the  age  of  twenty-two  years,  and  twa 
other  children  surviving  him ;  and  letters  of  administration, 
with  his  will  annexed,  were  granted  to  Mrs.  Player,  on  the 
7th  jipril,  1818,  by  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury.  At  the  time  of  Thomas  Gregory 
Player  making  his  will,  and  at  the  time  of  his  death,  he 
was  seised  of  or  beneficially  entitled  to  the  inheritance  in 
possession  of  certain  freehold  estates.  Mrs.  Player  received 
the  rents  and  profits  both  of  the  freehold  and  copyhold  pre- 
mises in  the  parish  of  Aldenham,  from  the  death  of  her 
husband  to  her  own  death.  At  a  Court,  hoI(}en  for  the 
manor  o^  Aldenham,  on  the  7th  Decemfrf r,  1818,  she  ex- 
hibited her  late  husband's  will,  which  was  presented  and 
recorded;  and  at  the  same  Court  she  tendered  herself  to  be 
admitted^  but  a  dispute  arismg  as  to  the  description  and 
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quantities  of  the  land  comprised  in  one  of  the  copyhold        1623. 
estates,  and   the  fines  payable  for  her  admission,  no  ad- 
mittance took  place,  and  she  died  on  the  l6th  Julj/f  1820, 
without  having  been  admitted.  Nicholls. 

As  to  the  copyhold  estate,  held  of  the  manor  of  Titbunt 
and  Kendalls,  the  case  stated,  that  Perry  Flayer  had  pur- 
chased this  tenement  m  1781,  of  one  William  Oxton,  who  had 
in  September,  in  the  same  year,  surrendered  the  same  out 
of  court,  into  the  hands  of  the  lord,  to  the  use  of  Perry 
Player,  who  died  without  having  been  admitted  thereto. 
After  his  death,  at  a  Court,  held  28th  November,  1785,  the 
surrender  was  presented,  and  Thomas  Gregory  Player,  then 
an  infant,  s^ed  about  thirteen  years,  was  admitted  under  it, 
to  hold  to  him,  his  heirs  and  assigns,  for  ever.  FFilUam 
Oxton,  the  surrenderor,  was  then  living,  and  did  not  die 
until  February,  1798,  and  left  lawful  heirs,  him  surviving, 
who  are  now  living,  and  neither  he  nor  his  heirs  ever  made 
any  further  surrender  or  release  of  the  said  copyhold  tene- 
ment. Isabella  Player  received  the  rents  and  profits  of  this 
tenement  from  the  death  of  her  husband  te  her  own  death  ; 
and  at  a  Court  holden  22d  May,  1820,  she  applied  to  be 
admitted,  but  a  difiference  arising  between  her  attorney  and 
the  steward  as  to  the  amount  of  the  fine,  no  admission  took 
place,  and  she  died  without  having  been  admitted. 

As  to  both  the  copyhold  estates,  the  case  further  stated, 
that  Isabella  Flayer  made  her  will  on  the  2d  March,  1819jr 
executed  to  pass  real  estates,  by  which,  after  reciting  the 
will  of  her  husband,  she  devised  all  his  freehold  and  lease- 
hold estates  to  trustees,  in  trust,  to  sell  the  same,  and  em- 
powered them  to  sell  all  such  copyhold  estates  as  should  be 
vested  in  her  at  the  time  of  her  death ;  and  as  to  the  money 
to  arise  by  such  sales,  and  all  other  monies  which  should 
become  vested  in  the  said  trustees,  the  testatrix  declared 
they  should  stand  possessed  thereof  upon  certain  trusts,  for 
the  benefit  of  her  three  children,  in  such  shares,  and  in  such 
manner  as  Was  therein  expressed  and  declared.  Isabella 
Flayer  left  the  lessor  of  the  pUnUff,  and  her  two  other  chil- 
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ms.        ^^9  ^^^  swrfiving.    At  a  Conit,  faolden  for  tke  manor  of 

>-^N<^^      JUenham,  on  the  l6th  May,  1821,  the  lessor  of  the  plain- 

Platbr      ^  ^^^^  admitted  tenant  to  all  the  copjfaold  premises  holden 

NicHOLLS.    of  that  manor  to  which  Perry  Player  was  admitted,  except 

80  far  as  the  same  might  have  been  varied  by  the  award 

of  the  commissioners  under  the  Jldenham  inclosnre  act^ 

41  Geo.  S,  and  also  to  tbe  mclosure  allotmeats,  as  ^est  son 

and  heir  of  Thomas  Gregory  Player,  deceased,  to  hold  tbe 

same  to  him,  smd  his  heirs  and  assigns  for  ever.  At  a  Court, 

holden  for  die  manor  of  Tkburst  and  Kendalls,  on  the  1 1th 

June,  1821 1  Ike  lessor  of  the  plaintiff  was  dso  admitted 

lenant,  as  eideM  son  and  heir  of  Thomas  Gregdry  Player, 

deceased,  to  the  tenement  and  indosure  allotment  held  of 

that  manori  to  heid  the  sane  to  him,  his  heirs  and  assiigns, 

for  ever. 

Upon  this  case  the  argument  was  oonfined  solely  to  'fte 
eopyhcid  estate  held  ef  the  manor  -cff  Alderdiam,  and  the 
question  which  the  defendant's  counsel  stated  his  intention' 
to  argue  was,  whether,  by  the  will  of  Pervy  Player,  a  legaf 
estate  in  fee  passed  to  his  trustees,  or  only  an  estate  for 
years ;  for  if  only  the  latter,  he  admitted  that  the  lessor  of 
the  plaintiff  was  entitled  to  judgment. 

Rayley,  for  the  lessor  of  the  plaintiff.  The  question 
upon  which  tins  case  now  depends  is,  whether  by  the  devise 
contained  in  Perry  Player's  wHl,  until  Thomas  Gregory 
Player  attained  the  age  of  twenty-one,  the  trustees  took  a' 
fee.  It  is  obviooB,  4rom  the  language  of  the  devise,  that 
they  only  took  an  estate  for  eight  y^rs,  or  until  the  testator's 
son  became  of  age.  This  construction  is  borne  out  by  the 
current  of  decisions  in  the  Courts  of  Common  Law,  the 
Court  of  Chancery,  and  die  House  of  Lords.  In  dib  wfll 
diere  are  no  words  of  inheritance  to  the  trustees ;  it  is 
merety  a  devise  to  them  of  the  estate  until  the  son  becomes 
twenty^one,  and  when  that  period  arrives,  all  interest  nn 
them  19  devested.     No  reason  can  be  suggested  why  they- 
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should  take  ati  estate  id  fee.  The  pcirposes  bf  the  trufTt  1823. 
certainly  did  not  require  that  they  should  take  such  an  estate,  v^v^^ 
uid  unless  this  can  be  denonstnited,  it  is  clear  Aat  nothing  ^i^^bk 
could  vest  in  the  trustees,  or  dteir  heirs,  after  the  minor  Nicholij, 
became  of  age.  Hie  case  finds  that  one  of  the  diree 
trustees  was  admitted  to  the  copyhold  estate,  that  the 
other  two  renounced,  and  that  Ae  heir  at  law  of  one  of  the 
trustees  is  now  living.  It  is  to  be  contended,  on  the  other 
side,  that  upon  the  true  construction  of  this  wilt,  the  trus- 
tees took  the  fee,  and  consequently  that  die  fee  is  now  out- 
standing in  the  heir  at  law  of  the  snrvrving  trustee.  Thi» 
proposition  is  to  be  supported  'by  shewing  that  the  admis- 
sion of  one  joint  tenant  is  the  admission  of  all,  and  there- 
fore that  the  admission  of  jtnn  Lotve  will  operate  as  the 
admission  of  William  May  Lander^  the  heir  at  law  of  the 
last  surviving  trustee.  Without  disputing  the  proposition 
that  the  admission  of  one  joint  tenant  is  the  admission  of  all, 
it' is  only  necessary  to  look  a  little  more  closely  to  the  lan- 
guage of  the  devise,  in  order  to  see  whether  the  trustees 
can  by  any  construction  be  considered  as  taking  the  legal 
fee,  for  if  that .  proposition  fails,  the  rest  of  the  argument 
falls  to  the  ground.  By  the  devise,  the  testator  confers  no 
benefit  whatever  upon  the  trustees ;  he  creates  no  trust  for 
tiie  payment  of  debts,  nor  for  the  performance  of  any  act& 
or  thmgs  after  the  minor  shall  have  attained  (he  age  of 
twenty-one.  There  is  no  possible  purpose  for  which  they 
could  take  a  continuing  estate  after  that  event.  It  is  merely 
a  devise  to  them  in  trust  until  the  son  is  of  age,  and  when 
that  time  arrives,  the  estate  became  absolutely  vested  in 
him.  The  very  language  of  the  will  shea's  that  they  were 
only  to  take  the  estate  for  a  Kmited  period,  because  as 
soon  as  the  son  attains  twenty-one,  it  is  to  be  ''  trans- 
ferred," which  means  no  more  than  thht  it  is  to  be  **  delivered 
up**  to  him.  No  effect  can  be  given  to  the  words  ^  the 
same  to  be  tranrferrid  to  him  as  soon  as  he  shall  attain  to 
twenty-one  years,"  because  tliese  words  do  not  import  any 
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1823.       ^ing  like  a  condnuiog  trust.    The  trustees  are  not  then  re« 
quired  to  do  any  act,  because  by  operation  of  law  the  estate 
becomes  absolutely  irested  in  the  heir^  who,  notwithstanding 
HicHOLLs.    jjjg  ^yj^  would  take  by  descent,  which  is  paramount  to  all 
other  tides.    The  operation  of  the  facts  of  this  case  is  pre- 
cbely  that  which  is  stated  by  Mr.  Fearne,  in  his  £ssay  on 
Contingent  Remainders^  401,  namely,  "  Where  one  devised 
lands  to  hb  wife,  till  his  son  should  come  to  his  age  of  twenty* 
one  years,  and  then  that  the  son  should  have  the  land  to  him 
and  his  heirs  ;  and  if  he  should  die  without  issue  before  his 
said  age,  then  to  his  daughter ;  this  was  held  a  good  execu- 
tory devise  to  the  daughter.     In  which  case  it  is  observable, 
that  the  first  devise  of  the  fee  was  to  the  son,  who  was  the 
heir ;  and  therefore,  under  the  doctrine  of  Boraston*s  case  (a), 
the  son  taking  the  vested  fee,  would  still  have  taken  by 
descent,  and  not  by  the  devise,  so  that  the  immediate  fee 
must  be  considered  as  undisposed  of  by  the  will.*'    And 
Palmer,  132.  I  Eg.  Jbr.  188,  mdThrustout  v.  Denny  (b)^ 
are  cited.    That  is  precisely  this  case.    Here  the  first  de- 
vise of  the  fee  is  to  the  son,  who  is  the  heir ;  and  though 
he  takes  the  vested .  fee,  still  he  would  take  by  descent.     It 
cannot  be  supposed  that  the  testator  intended  to  disinherit 
his  son,  but  supposing  any  question  of  that  kind  should 
arise,  still  there  b  so  much  doubt  upon  the  case  that  the 
Court  would  construe  die  will  most  favourably  for  the  heir, 
upon  the  principle  that  the  heir  is  not  to  be  disinherited 
upon  presumption.     In  the  present  case  it  is  quite  immate- 
rial for  what  terra  the  trustees  took,  whether  it  was  for  eight 
or  ten  years.    Whatever  the  term  is,  their  interest  is  at  an 
end  when  it  expires,  and  no  sensible  effect  can  be  given  to 
the  words,  ^'  the  same  to  be  transferred,''  because  when  the 
son  attained  twenty-one,  the  particular  interest  was  at  an 
end,  and  the  heir  was   entided  to  take  possession.    The 
Bishop  of  Bath's  case  (c),  Boraston*8  case  (d),  and  GoodiitU 

(a)  3  Rep.  19.  (c)  6  Rep.  34. 

(6)  1  Wils.  270.  (d)  S  Ibid.  19. 
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▼•  Whitby  {a).  But  independently  of  these  express  autho- 
rities for  this  part  of  the  argument,  there  are  several  cases 
which  establish,  that  if  there  be  a  devise  ta  trustees,  with-  P»^J"» 
out  liraiung  the  quantum  of  their  interest,  thej  will  only  Nicnoua. 
take  such  an  estate  as  is  necessary  for  the  purpose  of  exe- 
cuting the  trusts  of  the  will.  Doe  v.  Barlhrop  {b),  and 
Doe  y.  Simpson  (c).  Here  the  only  trust  was  to  hold  the 
estate  until  the  son  came  of  age,  and  when  that  event  oc- 
curred the  trust  was  absolutely  at  an  end. 

The  Court  interposed,  and  called  upon 

Abraham,  for  the  defendant,  who  contended,  firs^  that 
by  the  will  of  Perry  Player,  a  legal  estate  was  created  in 
the  trustees ;  and,  second,  that  the  admittance  of  Ann 
Lowe,  being  in  law  the  admittance  of  all  the  trustees,  and 
as  no  surrender  or  release  of  the  copyhold  from  them,  or 
either  of  them,  or  the  heir  of  the  survivor  of  them,  was 
recorded  on  the  court  rolls  of  the  manor,  the  legal  estate 
was  now  outstanding  in  fVilliam  May  Lander,  the  mfant 
heir  of  William  May,  the  surviving  trustee,  and  consequently 
ejectment  would  not  lie.  Upon  the  first  point,  he  insisted, 
that  as  the  trust  of  the  will  was  to  transfer  the  estate  to 
Thomas  Gregory  Player,  this  was  such  a  trust  as  would  give 
the  trustees  the  legal  estate.  Aldiough  copyholds  were  not 
within  the  operation  of  the  statute  of  Uses,  still  decisions 
which  had  taken  place  upon  that  statute,  would  assist  the 
Court  in  construing  the  present  case.  A  class  of  cases  in 
the  time,  of  Lord  Hardwicke  (d),  had  decided,  that  where 
there  b  something  to  be  done  by  the  trustees,  they  take  the 
legal  estate,  until  that  which  they  are  required  to  do  has 
been  effected.  Now,  here  it  was  obvious  that  the  trustees 
had  something  to  do,  because  they  yrere  required  to  transfer 
the  estate  to  Thomas  Gregory  Player  as  soon  as  he  attained 

(a)  1  Borr.  «f  8.  (0  5  East,  I6t. 

(6)  5  Taunt.  38S.  (d)  Gurtk  v.  B^ldwim  mtd  othirs,  t  Vet.  046. 
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the  age  of  twenty-one^  and  consequently  as  no  transfer,  ac- 
cording to  the  forms  required  by  law,  had  taken  place,  the 
estate  must  still  be  considered  as  outstanding  in  the  heir  at 
NicHotu.  la^  Qf  thg  surviving  trustee.  Then,  secondly,  the  admis« 
sion  of  Mrs.  Lozce  must  be  considered  as  the  admission  of 
all  the  trustees.  For  this  Roe  v.  Hutton  (a),  was  an  autho- 
rity giving  the  rule  in  such  cases.  That  rule  had  been 
adopted  in  Mr.  IVatkins*s  Treatise  on  Copyholds  (6),  where 
it  is  laid  down  that  the  admission  of  one  joint^tenant  is  the 
admission  of  all.  If  it  were  conceded  that  in  this  case  the 
tenancy  of  the  trustees  was  joint,  it  followed,  from  these  au- 
thorities, that  the  admission  of  Mrs.  Lowe  would  be  the  ad- 
mission of  the  other  trustees ;  and  the  result  would  be,  that 
though  two  of  the  trustees  had  renounced  the  trust,  yet  die 
heir  of  the  survivor,  who  was  now  alive,  would  take  the  legal 
fee,  which,  being  now  outstanding,  the  plaintiff  could  not 
recover.  He  cited  Sacheverell  ▼•  Froggait  (c),  Purefoy  v. 
Rogers  {d),  and  Marshall  v.  HiU{e). 

Batley,  J. — In  this  case  our  attention  is  confined  to  the 
copyhold  estate  held  of  the  manor  of  Aldenham  only ;  for, 
as  to  tlie  other  copyhold  estate,  no  question  is  raised,  it 
being  perfectly  clear  that  the  heir-at-hiw  is  for  the  present 
entitled  to  that  part  of  the^iroperty.    Whether  the  will  of 
Isabella  Player,  his  mother,  may  operate  to  defeat  his  title 
to  that  portion  of  the  estate,  it  is  unnecessary  for  the  Court 
to  give  any  opinion.     The  sole  question  for  our  considera- 
tion is,  the  construction  which  is  to  be  put  upon  the  will  of 
Perry  Player,  as  it  affects  the  copyhold  in  Aldenham.     By 
that  will  the  testator  devises  to  Ann  Lowe,  William  Reade, 
and  William  May,  liis  freehold  and  copyhold  lands,  which 
he  had  surrendered  to  the  use  of  his  will,  and  also  all  bis 
leasehold  and  lifehold  estates^  situate  in  different  counties, 

(«)  2  WUs.  169.  (rl)  S.  B.  380. 

(6)  2  Watk.  277.  (e)  2  M.  &  S.  608. 

{e)  S  Saund.  361. 
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and  aH. other  his  eflfepts,  of  what  kind  or  nature  soever,  in 
trust,  for  his  only  son  Thomas  Gregory  Player,  "  the  same 
to  be  transferrdl  to  him  as  soon  as  he  shall  attain  to  twenty-  ~  v. 
one  years  of  age."  It  is  quite  clear  that  copyholds  are 
not  within  the  statute  of  Uses;  but  admitting  that  the  gift 
of  this  estate  to  these  trustees/  in  trusty  for  the  testator^fl^ 
only  son  Thomas  GregMy  Player,  would  vest  for  a  period  the 
legal  estate  in  thern^  we  are  to  see  for  what  period  that 
legal  estate  is  to  endure.  I  take  it  to  be  a  settled  rule,  in 
the  construction  of  wilts,  that  the  estate  conveyed  to  a  trus* 
tee  is  to  continiie  for  so  long  a  period  only  as  is  necessary 
to  effect  the  purposes  of  the  trust.  That  was  laid  down 
in  Doe  v.  Bartkrop  (a),  and  Doe  v.  Simpson  (6)';  and  there- 
fore the  question  is»  what  estate  it  is  necessary  there 
diould  be  in  the  trustees  to  effect  the'  pui-pose  of  the 
will.  The  cfstate  is  to  be  held  in  trust  for  the  son,  and  tp 
be  transferred  to  him  when  he  shall  attain  the  age  of  tHiveuty- 
one  years*  How  is  a  copyhold  estate  to  be  transferred  i  It 
is  by  surrendering  the  interest  to  the  person'  in  whom  th« 
interest  is  retnaining,  and  suffering  that  person  to  be  admitted 
on  the  court-rolls  as  the  tenant.  If  an  estate  in  fee  be  given 
to  trustees,  then  it  might  be  necessary  to  make  an  actual 
surrender,  in  order  that  the  fee  should  pass ;  but  if  it  is 
only  limited  to  them  until  the  object  of  the  boupty  should 
attain  die  age  of  twenty,  one,  and,  when  that  period  arrives, 
he  chums  to  be  admitted,  and  is  admitted,  he  has  the  com- 
plete legal  ownership,  without  any  formal  transfer.  In  this 
case  it  is  not  necessary  for  the  purposes  of  the  trust,  that 
Thomas  Gregory  Player  should  take  any  interest  whatever 
from  die  trustees,  although  me  word  used  is ''  transferred/' 
because  I  consider  the  law  as -putting  an  end  to  their  inte- 
rest when  he  came  of  age ;  and  then  being  adpiitted  as  te- 
nant of  the  manor,  that  is  sufficient  to  satisfy  the  words  of 
the  will,  which  require  the  estate  to  be  transferred  to  him* 
Even  in  cases  where  there  is  an  express  limitation  to  trustees 

(«)  5  Taant.  S8f •  Q>)  5  Eut,  16f . 
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^  and  their  heirs,^  the  limitiition  is  for  a  de6nite  period,  and 
a  definite  period  only ;  and  therefore  an  estate  to  trustees, 
in  terms  limited  to  them  and  their  heirs,  will  cease  as  soon 
NicBOLLf.     ag  ti,g  purposes  of  the  trust  are  at  an  end.    I  am  tfierefore 
of  opinion  that  it  was  not  necessary  for  the  purpose  of  this 
trust,  that  these  trustees  should  take  a  greater  interest  tfian 
until   Thomas  Gregory  Player  should  attain  the  age    of 
twenty-one.    In  the  class  of  cases  to  which  we  have  been 
referred  by  the   defendant's  counsel,  the   trust  is  to  pay 
the  rents  and  profits.     There  is  in  such   cases  a  conti- 
nuing purpose  to  be  answered,  and  therefore  it  is  neces- 
•  sary  for  the  trustees  to  have  a  continuing  interest  in  the  pro- 
perty ;  but  here  it  was  not  at  all  necessaiy  for  the  purpose 
of  the  trust,  that  the  trustees  should  have  an  int^^st  beyond 
the  period  when  Thomas  Gregory  Player  had  attained  fiili 
age.    If  they  had  taken  a  fee,  I  should  have  thought,  under 
the  circumstances  of  this  case,  that  we  were  at  liberty  to 
have  presumed  an  extinguishment  of  all  their  claim  to  the 
estate,  and  that  they  considered  Thomas  Gregjory  Player  as 
having  had  a  legal  interest  in  the  estate  from  the  year  1794, 
when  he  was  admitted.     It  is  stated  that  the  admission  of 
Ann  Lowe  operated  as  an  admission  of  all  the  trustees.    I 
have  no  difficulty  in  saying  that  the  admbsion  of  one  may 
be  the  admission  of  all,  but  I  do  not  think  it  necessaty  that 
all  the  trustees  should  have  been   admitted,   because  no 
useful  purpose  could  have  been  answered.    As  far  as  the 
interest  of  the  trustees  was  concerned,  the  admission  should 
have   been  confined  to  one  and  one  only,   because   the 
quantum  of  fine  would  depend  upon  the  number   to  be 
admitted.      In   1794,   nhen^^/in  Lowe  died,  neither  her 
'  heir-at-law  nor  the  surviving  trustees  made  any  claim  to  the 
estate ;  and  indeed  it  would  have  been  against  their  inte- 
rests so  to  have  done,  because  it  would  have  answered  no 
other  purpose  than  to  create  an  expence  upon  the  estate. 
In  October ^  1793,  Thomas  Gregory  Player  had  attained  the 
age  of  twenty-one.    He  was  tlien  entitled  to  have  a  legal 
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estate  vested  in  him.    In  Jyly^  ]794»  he  is  the  only  person 
admittedy  and  he  only  b  found  on  the  court-rolls.    At  that 
time  there  might  ^be  four  candidates,  each  claimii^  admis- 
sion^  namely,  the  two  surviving  trustees,  the  heir-at-law  of 
Ann  Lowe,  and  Thonuu  Gregory  Player,  the  person  bene- 
ficially interested.    Why,   then,  if  the  heir-at-law  of  Ann 
Lotve  and  the  surviving  trustees  make  no  daim   to  have 
themselves  admitted,  but  suffer  Thomas  Gregory  Player  to 
be  admitted,  I  think  they  have  no  right  afterwards  to  say, 
that  the  legal  estate  was  not  vested  in  him  by  that  admit- 
tance.    He  stands  on  the  court-rolls  as  l^al  tenant  to  the 
lord.     A  person  having  an  equitable  interest  only  is  not  to 
be  admitted  on  the  rolls,  and  has  no  right  to  say  that  the 
lord  is  to  have  him  as  his  tenant  when  the  right  of  admit- 
tance is  in  the  legal  tenant  only.     From  1794  down  to  1818 
Thomas  Gregory  Player  stands  upon  the  rolls  as  the  legal 
tenant,  and  he  has  the  actual  possession  of  the  property. 
I  am  of  opinion,  therefore,  that  at  the  time  when  he  made 
his  will,  he   must  be  considered  as  having  the  legal  estate, 
even  if  the  estate  of  the  trustees  had  not  ceased  in  1794, 
because  by  reason  of  his  adverse  possession  from  that  time 
down  to  1818,  he  would  have  had  a  new  legal  estate.    Be- 
ing complete  owner  of  the  property  at  the  time  his  will  was 
made,  the  estate  could  not  be  outstanding  in  the  heir-at-law 
of  Ann  Lowe,  or  in  the  surviving  trustees ;  and  consequently 
the  lessor  of  the  plaintiff  is  entitled  to  recover^ 

HoLROYD,  J. — I  am  of  the  same  opinion.  It  is  con« 
tended  that  the  trustees,  under  the  will  of  Perry  Player, 
took  an  estate  in  fee,  but  I  think  it  is  extremely  clear,  from 
the  terms  of  that  will,  tliat*  they  took  a  trust  estate  only 
until  Thomas  Gregory  Player,  the  son,  should  attain  the 
age  of  twenty-one  years,  determinable  upon  his  death  in  the 
mean  time,  and  that  they  took  no  greater  estate.  There  are 
no  words  in  the  will  which  carry  the  estate  in  themselves 
beyond  the  time  in  which  the  trust  was  to  be  perfoiined. 
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1823.  tnd  it  is  dear,  upon  Ae  fiicc  of  the  will,  that  the  death  of 
Thomas  Gregimf  Playtr,  before  he  attained  twcnty-ooie, 
was  not  to  give  them  any  longer  estate  than  for  the  perfoDBip- 
NiCHOLLf  •  mii^  Qf  ihe  trust,  because  I  think  it  is  obvious  that  the  son 
was  himself  to  have  the  estate  when  he  was  of  age,  and  diat 
the  trustees  were  to  take  only  during  his  minorityf  The 
rule  of  law  clearly  established,  by  several  of  the  late  cases, 
•hews,  that  the  estate  to  trustees,  even  where  there  are  words 
pf  inheritance  used,  shall  continue  in  the  trustees  no  longer 
than  is  necessary  for  the  performance  of  the  trust ;  but,  in 
diis  case,  the  estate  is  given  to  the  trustees  nominativ6,  vrith- 
out  any  words  of  inheritance.  This  is  simply  a  trust  estate 
to  them,  and  not  an  estate  in  fee ;  and  consequently  tbeir 
tnist  is  at  an  end  as  soon  as  the  son  comes  of  age.  Then 
it  is  urged,  that  .as  the  estate  is  to  be  transferred  by  the 
trustees  as  soon  as  the  son  attains  twenty-one,  it  follows, 
as  a  consequence,  diat  they  must  be  considered  as  takii^  an 
estate  in  fee,  in  order  to  enable  them  to  do  that  act«  No- 
4hing,  however,  is  expressed  on  the  face  of  the  will  which 
would  give  them  an  estate  in  f^e,  assuming  the  traiisf^  to 
be  an  act  to  be  done  by  the  trustees.  The  estate  in  ques- 
tion consists  of  copyhold  lands,  and  we  are  to  consider  the 
effect  of  the  words  "  to  be  transferred/'  Copyhold  lands 
may  be  transferred  without  a  surrender.  I. do  not  mean  to 
say  that  the  l^al  estate  in  a  copyhold  can  be  transferred 
without  a  surrender,  when  it  is  in  any  other  person  tjian  a 
devisee  under  a  will ;  but  I  consider  these  words,  **  the  same 
to  be  transferred  to  him  as  soon  as  he  shall  attain  to  twenty- 
one  years  of  age,**  as  meaning  no  more  than  that  the  land  shall 
be  delivered  up  to  him  by  the  trustees  when  he  shall  arrive 
at  that  age.  It  is  clear  that  the  trustees  are  to  hold  the 
land  in  trust  for  him  until  he  conies  of  age,  and  there  is  no 
estate  given  to  them,  except  during  the  interval  of  infancy. 
J  am  therefore  of  opinion,  that  the  heir-at-law  oi  Perry 
Player  is  entitled  to  recover  these  lands. 
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Bb8t,  J.-^I  am  of  opinioil  that  the  trustees  took  no 
legal  estate  whatever,  but  that  the  estate,  immediately  upon 
the  death  of  the  testator,  descended  to  his  son.  llie  de* 
vise  is  of  copyhold  lands,  and  the  trustees  are  to  hold  until 
the  son  arrives  at  twenty-one  years  of  age,  and,  when  he 
attains  that  age,  the  lands  are  to  be  transferred  to  him ;  that 
is,  he  is  to  have  the  occupation,  to  which  he  would  be  en- 
titled by  operation  of  law,  as  the  ddest  son,  if  no  will  had 
been  made.  This  is  the  most  reasonable  construction  to 
be  put  npon  this  will^  because  if  the  devise  conveyed  the 
legal  estate  to  the  trustees,  the  estate  in  that  short  period 
of  time  might  be  burtliened  with  the  adidission  of  all  the 
trustees^  and,  when  the  son  came  of  age,  be  further  bur-^ 
thened  by  the  expence  of  his  own  admission.  The  trustees, 
it  is  true,  were  vested  with  the  enjoyment  of  the  estate 
during  the  minority  of  the  son,  but  in  the  mean  time  the 
legal  estate  was  in  hhn  notwithstanding  the  will,  and  he 
would  have  taken  by  descent.  That,  I  think^  is  clearly 
proved  by  the  cases  which  have  been  referred  to  in  the 
argument  for  the  plaintiflF,  and  more  particularly  by  those 
mentioned  in  Fearnes  Essay  on  Contingent  Remainders,  401. 
These  trustees  took  only  an  interest  in  the  term,  but  the 
legal  estate  remained  in  the  son.  Suppose  the  trustees  took 
a  legal  estate,  still,  according  to  the  authorities  referred  to 
by  my  Brother  Bayley,  they  would  only  take  so  much  of  a 
legal  estate  as  was  necessary  to  effect  their  trust.  Here  the 
trust  was  at  an  end  the  moment  the  son  came  to  the  age  of 
twenty-one;  and  therefore  when  that  period  arrived,  the 
estate  devested,  and  went  directly  to  him.  But  assuming 
that  the  trustees  took  an  estate  of  inheritance,  which  I  think 
they  did  not,  and  admitting  that  the  possession  of  the  cestui 
que  trust  is  to  be  considered  the  possession  of  the  trustees, 
and  jconsequently  that  the  statute  of  Limitations  would  not 
operate,  however  long  the  cestui  que  trust  might  hold  the 
estate,  so  as  to  bar  the  right  of  entry  by  the  trustees,  still 
it  appears  to  me,  lliat  the  right  of  entry  by   the  trustees 
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would,  in  this  case,  be  gone,  because  the  moment  this  young 
man  became  twenty-one,  he  was  himself  admitted.  He 
Plater  asserted  his  claim  to  the  legal  estate,  and  no  longer  held  as 
MicaoLLk.  cestui  que  trust,  but  exercised  an  adverse  claim  to  the  con- 
tinuance of  the  trust,  and  from  that  moment  the  statute  of 
Limitations  operated  so  as  to  take  away  the  right  of  entry 
from  the  trustees.  Now,  although  a  trustee  in  equity  has 
a  right  to  die  estate  of  which  he  is  trustee,  yet  it  must  be 
such  a  right  as  that  he  is  entitled  to  assert  it  by  entry.  If 
the  right  of  eutry  is  gone,  he  cannot  set  up  an  equitable 
estate  to  defeat  a  legal  vested  estate.  Here  the  right  of 
entry  was  gone  from  the  period  which  ha^  elapsed  from  the 
year  1793  until  the  bringing  of  this  action.  Upon  these 
grounds,  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  judgment 

Batley,  J.,  added,  that  there  were  other  words  in  the 
will  which  clearly  shewed  that  the  testator  never  meant  the 
trustees  to  take  the  fee,  namely,  *'  but  in  case  he  (T.  G. 
Player)  should  die  before  he  attains  to  the  age  of  twenty- 
ope  years,  then  1  give  to  my  cousin  fVilliam  Player,  his 
heirs  and  assigns,  all  my  freehold  and  copyhold  lands,"  8lc. 

• 

Postea  to  the  plaintiff. 
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LiNGARD  and  another,  Assignees  of  Fry,  a  Bankrupt, 

V.  Messiter. 

X  ROVER  for  certain  machinery  and  goods,  the  property  Where  a  jpdg« 
of   the   bankrupt.     Plea,  Not  Guilty,   and  issue  thereon.  p^|,2cd  bj 

At  the  trial,   before  Richardson,  J.,   at  the  Samersetshire  ^^^^^J^^^ 

.  •         .        .  , .  »rom  the  ihe- 

Lent  Assizes,  1822,  the  case  proved  in  evidence  was  this: —  ri£f  certain 

In  the  year  1815,  the  bankrupt,  a  manufacturing  clothier  teiied  in  Vie- 

in  Somersetshire,  being  in  difficulties,  and  indebted  to  the  ^^^f  ^«>f- 

deffendant,  a  banker  at  Frome,  gave  him   two  warrants  of  debtor,  and 

attorney,  to  secure  1000/.,  upon  which,  m  September  m  that  the  same  with 

year,  judgments  were  entered  up  by  the  defendant,  and  the  ^  naun^dk 

bankrupt's    machinery  taken  in   execution  thereon.     The  ^^  ^ 

,     *^  ^  11      •        debtor  to  re- 

sherift  kept  possession  till  the  27th  of  October  foUowii^,  tain  poMes- 

when  the  defendant  took  the  goods  by  a  bill  of  sale,  to  afreeingto 

which  the  sheriff  and  the  bankrupt  were  both  parties.     On  ^/^"J  l!^ 

the  2d  of  November  following,  the  defendant  granted  to  the  and  the  latter 

.  remained  in 

bankrupt  a  lease  of  the  machinery  for  one  year,  at  10/.  per  possessionnntil 

month,  and  the  machinery  then  remained  in  the  exclusive  anwtofSnk- 

possession  of  the  bankrupt,  the  defendant's  initials  N.  M.  "ff PJ^^  jT"^ 

having  been  previously  marked  upon  it.     At  the  end  of  that  the  change  of 

year  a  new   agreement  was  made  between  the  defendant  not  notorious, 

and  the  bankrupt,  and  indorsed  upon  the  lease,  for  another  JJfre*cntitlcd 

year,  upon  the  same  terms,  except  that  the  bankrupt  was  to  to  recover  the 

.  t  property  in 

be  at  liberty  to    repi^rchase    the    machinery    at  40/.  per  trover,  nnder 

month.     Under  this  second  lease  the  bankrupt  remained  in  ^.H^.l^i.  * 

the  sole  and  undisputed  possession  of  the  machinery  dovm 

to  the  time   of  his  committing  an  act  of  bankruptcy,  by 

absH:onding  in  September  1818;  in  November  following  the 

defendant  seized  and  sold  the  machinery,  and  in  September 

1919,  a  docket  was  struck  against  the    bankrupt,  and  be 

was    subsequently  declared    a    bankrupt.      The    title  of 

the  plaintiffs  to  «ue  as  assignees  being  proved,  the  only 
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ltt3.        question  left  to  the  Jury  was,  whether  at  the  tinie  the  act  of 

Vri^v'^i^       bankruptcy  was  committed,  the  goods  were  in  the  posses- 

LiacABo      giou  of  the  bankrupt,  as  reputed  owner,  within  the  meaning 

MtifrrKa*     of.  the  statute  21  Joe*  1.  c*  19.  s.  11 ;  and  being  of  opinion 

that  the  reputed  ownership  was  never  in  fact  out  of  the 

iMmkrupt,  they,  under  the  learned  Judge's  direction,  found 

a  verdict  for  the  plaintiffs. 

.  Cmelee,  in  Eoiier  Term  last,  having  obtained  a  nde  to 
diew  cause  why  that  verdict  should  not  be  set  aside,  and 
a.  new  trial  had, 

StUeyn  now  shewed  cause.    There  is  no  ground  for  dis- 
turbii^  this  verdict,  which  is  fully  supported  both  by  the 
lacts  of  the  case  and  by  the  bankrupt  laws.    The  bankrupt 
was  the  original  owner,  and  it  was  notorious  to  all  the  world 
that  he  was  so ;  that  gives  the  plaintiffs  a  prim&  facie  title  to 
the  goods,  and'  if  any  circumstances  have  subsequently  oo- 
curred^  which  have  notoriously  changed  the  ownership,  and 
▼ested  it  in  the  defendant,  it  was  his  duty,  and  a  necessary 
part  of  his  case,  to  have  produced  evidence  to  that  effect. 
The  fact  of  the  defendant's  initials  having  been  stamped  on 
the  machinery  at  the  time  of  the  first  lease  to  the  bankrupt, 
makes  no  difference  as  to  the  question  of  notoriety,  because 
of  itself  it  proves  nothing,  unless  it  was  notorious.    It  has 
been  decided,  in  a  case  very  similar  to  the  present,  that  such 
an  act  is  not  sufficient  evidence  of  notoriety  to  change  the 
ownership,  where  the  possession  still  continues  in  the  bank- 
rupt, Knowles  v.  Horrfall  (a),  and  upon  this  plain  principle, 
that  though  the  initials  might  speak  a  language  intelligible 
to  the  parties  themselves,  it  was  to  all  the  rest  of  mankind 
perfectly  unintelligible,  and  therefore  carried  no  degree  of 
notoriety  with  it.    The  case  of  Thaektliwaiie  v.  Cock  ib) 
did  not  turn  upon  the  merits,  but  upon  the  custom  of  the 
tr^de.    Undoubtedly  the  custom  of  a  trade  may  soiiietimes 

(a)  5  B.  &  A.  134.  <^)  5  Tauul.  487^ 
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h^ve  an  effecl  iipoo  ^piestioiis  of  thu  mtauti  bnt  tUea  it       18lfc 
must,  as  Matufidd,  C.  J.  ezpresaed  himseirin  that  case, 
be  **  clearly  proved^  and    must  be  such  m  costom  that  ^ 

persons  dealing  with  the  traders  may  see  and  know  that  the  *>**<***• 
goods  may  possibly  not  be  the  property  of  die  poiwcsoor^** 
Here  both  these  quali6cationa  are  wanting»  for  there  was' 
no  custom  proved  at  the  trial,  and  if  there  hsii  been,  it 
would  not  be  such  a  custom  lis  would  enable  the  world  to 
see  and  know  that  the  possessor  was  not  m'fiKt  die  owner 
of  the  machinery.  Again,  the  execution  levied  on  the  ma- 
chinery by  the  defendant  in  the  year  1815,  can  have  no 
weight  in  the  case ;  for,  suppofliug  the  sale  by  the  sheriff  to 
have  been  a  matter  sofficiendy  notorious  as  to  the  ^ange  of 
property,  still  diere  was  a  subsequent  restoration  of  the 
goods  to  the  bankrupt,  and  possession  by  him,  so  notorions 

• 

as  to  do  away  the  coockision  to  be  drawn  from  die  fact  of  a 
sale,  and  to  lead  the  world  to  bdieve  that  the  bankrupt  had 
re-acquired  the  endre  property  in  the  machinery.  In  Bf^ioii 
V.  Wyhe  (a),  and  Idngham  v.  Bigg9(f>\  diis  point  was  very 
fully  considered,  and  those  cases  must  govern  the  present. 
He  also  cited  Home  v.  Baker  (c),  and  Muller  v.  Mou(d)* 

•  Gaieiee,  in  support  of  die  rule,  submitted,  that  as  the 
question  raised  upon  the  fact  of  the  bankrupt's  possession  was 
a  matter  of  surprise  on  the  defendant  at  die  trial,  and  as  the 
verdict  seemed  evidendy  to  have  been  against  the  weight  of 
evidence  on  that  point,  the  Court  would  diink  the  subject 
deserved  a  more  deliberate  inquiry,  and  would  give  die  de- 
fendant the  benefit  of  a  new  trial  on  payment  of  costs.  In- 
dependendy,  however,  of  this  ground,  he  contended,  on^  the 
authority  of  Kidd  v.kawlm9on(e\  that  the  sale  by  the 
sheriff  to  the  defendant,  acoompained  by  the  Act  of  the 
machinery  being  marked  with  the  initials  of  the  latter,  was 

(a)  1  Boft.  Si  Puh  89.  (tf)  1  M.ft  S.  SS5. 

(*)  Ibid.  8?.  (e)  2  Bos.  &  Pol.  59. 

(0  9  East,  215. 
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fuflkient  evidcoce  of  property,  and  of  notoiiety,  to  dis- 
tingaish  this  from  the  otbor  cases,  cited,  and  entitle  the  de- 
^  fioodant  to  a  new  trial. 


Per  Curiam. — We  are  not  at  liberty  to  disturb  this  verdict. 
The  question  left  to  the  Juiy  was,  whether  the  possesaioo 
of  the  machinery  continued  in  the  bankrupt  as  reputed  owner 
down  to  the  time  of  hb  bankruptcy,  and  they  found  in  the 
aflbrmatiTe ;  and  it  seems  to  us  that  the  facts  proved  in  evi- 
dence warranted  that  conclusion.    This  bebg  machinery  used 
in  the  business  of  a  working  manufacturer,  possession  cer- 
tainly does  not  necessarily  imply  ownership,   because  the 
articles  in  question  are  such  as  may  be  hired  from  time  to 
time  for  the  purposes  of  trade ;  but  if  a  man  be  proved  to 
have  been  once  the  owner  of  such  property,  and  he  is  allow- 
ed to  continue  in  possession,  the  ownership  must  fiurly-  be 
presumed  to  continue,  unless  there  is  something  to  shew 
diat  the  change  of  ownership  had  notoriously  ceased.    If 
an  execution  is  sent  in  against  the  goods  of  a  judgment 
debtor,  and  there  is  a  sale  by  the  sheriff,  and  the  vendee 
thinks  proper  to  allow  the  debtor  to  remain  in  possession, 
it  is  his  duty  to  take  care  to  make  it  notorious  that  the  old 
ownership  has  ceased,  though  the  possession  remains  un- 
changed.   In  such  a  case  the  notoriety  of  the  change  vrill 
protect  the  property  against  die  operation  of  the  statute  of 
James;  but  if  the  vendee  suffers  the  possession  to  remain 
the  same  without  making  the  change  of  ownership  notori- 
ous, the  reputed  ownership  will  continue  as  before,  and  the 
statute  will  attach.   The  fact  of  a  sale,  not  generally  known, 
will  not  vary  the  question  as  to  who  has  the  reputed  owner- 
ship.    According  to  the  case  of  Lingham  v.  Biggs,   the 
words .  "  order  and  disposition"  are  synonymous  with  *'  re- 
puted  ownership ;"  and  if  the  rep^ted  ownership  continues 
down  to  the  time    of   the  bankruptcy,    the   bankrupt    is 
to  be  considered  die  owner.    Whether  there  be  a  reputed 
ownership  or  not,  may  be  a  question  of  fact  for  tlie  Jury, 


EASTER  TERM,  FOURTH  GEO.  IV.  ^99 

and,  generally  speaking,  it  is;  but  if  an  original  ownmUp 
be  proved,  and  also  a  possession  in  the  bankrupt  down  to 
die  time  of  his  bankruptcyi  there  will  be  no  question  for  «. 

the  Jury  as  to  the  ownership.    A  defendant  who  is  to  con-  ***** 

tend  that  ownership  does  not  result  from  a  continuance  in 
possession,  must  not  only  shew  an  actual  change  of  owner- 
ship, but  also  that  the  ownership  is  no/ortoifs/^  changed. 
Here  there  was  no  evidence  of  notoriety,  and  therefore  the 
question  was  properly  left  to  the  Jury,  and  we  think  the 
verdict  ought  not  to  be  disturbed.  It  is  suggested  that  this 
was  not  the  point  intended  to  be  tried,  and  therefore  that 
die  defendant  was  surprised  by  the  evidence  upon  the  ques- 
tion of  possession ;  but  there  is  no  affidavit  in  support  of 
diat  ground  for  a  new  trial,  and  we  must  presume  that  the 
defendant  was  prepared  to  meet  every  part  of  the  case. 

Rule  dischaigdd. 


BiDDELL  V.  Leedbr  and  Pulham. 

1^  FECIAL  assumpsit  upon  an  agreement  for  purchase  j^?  ^^'^^Jf** 

and  sale  of  one-siiteenth  share  of  %  vessel,  called  the  Venus,  for  the  sale  of 

At  the  trial  before  Richardson,  J.,  at  the  last  Summer  As-  vessel,  with  a 

sizes  for  die  county  of  Suffolk,  die  plamtiflF  had  a  verdict,  P^^®" 

with  466/.  damages,  subject  to  the  opinion  of  the  Court  tbouch  the 

1     ^  II      -  purchase  mo- 

«pon  the  followmg  case : —  nev  ia  to  be 

The  plaintiflF  being  die  owner  of  one-sixteenth  share  of  ^^"^^^  ^^ 

«  certain  brig,  belonging  to  the  port  of  Woodbridge,  then  tore  tioM.  ia 

lying  in  die  river  Orwell,  out  of  the  port  of  fVoodbridge,  t6G€o.s,e.eo. 

entered  into  an  agreement  with  the  defendants   in  dieae  ^G<a!s.e.68. 

terms : — **  Agreement  made  this  Qth  of  January,  1816,  be-  ••  ?^*  ^^'L^ 

tween  Robert  Leeder,  of  Woodbridge,  merchant,  and  James  in  the  certifi- 

Pulham,  of  the  same  place,  gendeman,  of  die  one  part ;  ii^p't  registry. 


IBMi  anidi  JHhut  *BidtkUfiQ(  JPb^(a^  fmner,  of  the  other  part.^ 
The  said  Arthur  Biddell  doth  hei^bj  agree  to  sell^  and  the 
^KARobttt  Leader  and  Jamii  Pulham  do  hereby  agree  to 
bn7>  one^ixteenth  part  or  jshare  of  all  that  brig  or  Teasel 
called  the  Fenu^  of  the  burthen  of  146  tons  or  thereabouts, 
and  also  one-sixteenth  part  or  share  of  all  and  singular  die 
imchors^  cables,  ropes^  masts,  saik,  jards,  boats,  oars,  arms, 
ammunition,  appard,  and  -furniture'  whatsoever,  to  the  said 
br%  or  vessel  bdonging,  or  in  any  wise  appertaining)  whidi 
brig  or  vessel  is  now  lying  in  the  river  Orwell,  and  bdonga 
to  the  port  of  Woodbridge,  whereof  Jdhn  Thompson  is  or 
was  master;  for  die  price  or  sum  of  35/.,  to  be  paid  by 
die  joint  note  of  hmid  of  the  said  Robert  Leeder  nxxdJameM 
Pulham  to  die  sfid  Arthur  Biddell  this  day  twelve  months^ 
with  lawful  interest  thereon.  In  consideration  of  vrfaich 
said  sale>  the  said  Robert  Leeder  and  Jamei  Pulham  do 
hereby  agree  to  guarantee  and  eionerate  the  said  Arthur 
BiddeU  from  the  payment  of  every  bill,  and  every  sort  of 
ezpence,  that  the  said  Arthur  BiddeU  is  now  liable  to  pay, 
or  may  hereafter  be  liable  to  pay,  for  or  on  account  of  his 
said  sixteenth  part  or  share  of  and  in  the  said  brig  or  vessel, 
save  and  except  the  expences  already  incurred  for  puttii^ 
the  said  brig  or  vessel  into  the  commons,  and  detaining  her 
in'  the  said  river  Orwell,  which  expeuces  are  to  be  joindjr 
paid  by  the  said  Arthti^  BiddeU  and  Robert  Leeder  to  the 
said  Jame$  Pulham.  And  for  the  consideration  aforesaid 
the  said  Arthur  BiddeU  dodi  agree  to  convey,  at  the  ex- 
pence  of  the  said  Robert  Leeder  and  Jomei  Pulham,  to  the 
..  said  Robert  Leeder  or  Jamee  Pulham  the  said  sixteenth  pant 
or  sharb  of  and  in  the  said  brig  or  vessel,  and  of  and  in  her 
tndiors,  cables,  ropes,  masts,  saib,  yards,  boats,  oars,  ap- 
parel, and  furniture,  when  he  the  said  Arthur  BiddeU  shall 
be  thereunto  requested,  according  to  the  rules  and  rq(ula* 
dons  required  by  law  for  the  transfer  of  shares  of  and  m 
ships  or  vessels,  which  rules  and  regulations  the  said  Robert 
Lee^  and  Jamti  Pulham  do  and  each  of  them  dodi  agree 
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Iq  abide  byai^dcopfprm  to,  as  tOoa  as  tberfaid  transfer  AaSX  iMK 
be  made  to  tbem  />r  either  of  them  by  tjie  t^si^  Arthur iBid-  ^-'v^*' 
de//;  and  the  sail}  ^rM|ir  jBtifife//  doth  agre^.tfiat  thf».  said  ^^^ 
Robert  Leeder  and  James  Pulkam  shall  have  tb^  e^ingp 
of  the  said  yessel,  according  to  th^  said  .sixteenth  f|b9ce»  up 
to  the  day  of  the  date  hereof.  In  wUnesii  ^(i^reof,  JkeJ^* 
Signed  and .  witnessed.  Some  tim^  in  the  qipflth  pf  february 
fdloyving,  the  plaintiff  executed  a  bill  ,9f  sale  to  thi^,  de- 
fe.nd^t  Pulhan^  puly,  wjiich  was  accepted  by  him.  On  the 
tdal,  the  plaintiff  proved  a  nptipe  to  the  defendants,  t^  pro- 
duce the.  bill  of  isale/  which  was  not  produced..  Np  parol 
evidence  was  given  to  shew  whether  the  .certificate  of  re^ 
gistry  was  recited  in  the.  bill  of  sale,  or. not.  If  the. Court 
are  of  ofHnion  that  the  agreement  was  yoid  because  the  cer* 
ti6cate  of  registry  was  not  recited  }n  it,  judgment  .pf  noi^ 
suit  is  to  be  entered ;  otherwise  the  verdict  is  to  stand* 

H,  C.  Robinson  for  the  plaintiff.  The  question  for  ther 
opinipn  of  the  Court  depends  upgn  the  construction  of 
e6Geo.3,  c.  6Q.  s.  17,  and  34Gifo.  3..C.68.  s,  14,  the  latter 
pf  which  recitesi  and  has  for  its  object  to  explaia  and  ainend 
the  former.  3y  ^6  Geo,  3,  it  is  eniicted,  that  in  every  trans- 
fer of  a  Vjessel»  *'  the  cer^qite  of  the  registry  shall  be  truly 
and  ac(:urately  recited  in  the  bill  or  otker  instrument. of  sale 
thereof,  and  that  otherwise  such  bill  of  sale  shall  be  utterly 
null  and  void  to  all  inJtenU  and  purpotes.**  The  34.  Geo.  3, 
declares,  ''  tl^t  no  transfer,  contract,  or  agrefiment  for 
transfer  of  property  in  any  vessel,  made  or.  iptended  to  b^ 
made,  shall  be  valid  or  effectual  for  any  purpose  whtU^pever^ 
either  in  law  or  igtUty,  unless  such  transferer  8(c,  shall  be 
made  by  bill  of  sale,  or  instrument  in  writing,. containing 
such  recital  as  prescribed  by  the  said  recited^  act»"  The 
only  object  which  the  Legialatujce  could  jreasonably  have  in 
view  in  passing  these  acts>  was,  that  every  bill  of  sale 
should  contain  the  certificate  of  regbtiy,  and  the  Court  will, 
if  possible,  give  effsct  to  that  object.    This  may  easily  ba 
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i8i8»        done  by  ioserting  die  pttitiqle  '^  ao"  in  the  second  clause 

^f^^"^"^      before  the  words  ^  made  or  intended  to  be  made/'  and  then 
Bbdbll  .... 

«•  the  enactment  will  at  once  express  that  which  it  evidently 

means,  that  agreements ''  so  made,**  that  is,  maie  by  hUlofmUf 
shall  recite  the  certi6cate.  It  never  could  be  intended  that  a 
mere  executory  agreement  such  as  the  present,  made  between 
private  individuals,  should .  recite  the  certificate,  because  it 
has  no  connection  with  the  public  and  essential  part  of  the 
transaction.  Upon  this  principle  all  articles  of  partnership 
might  be  held  void,  or  would  at  least  be  rendered  perfectly 
unintelligible.  But  even  admitting  that  the  agreement  was 
not  valid  in  law,  still  was  not  the  plaintiff  compellable  to 
execute  the  bill  of  sale  ?  And,  whether  compellable  or  not^ 
still  having  executed,  and  the  defendant  having  accepted  it, 
is  not  the  latter  bound  to  pay  the  purchase  money  \  None 
of  the  cases  on  diis  subject  militate  against  this  propo- 
sition. This  case  is  distinguishable  from  Brewiter  v. 
Clarke  (d),  because  there  the  instrument  expressly  pur- 
ported to  be  a  bill  of  sale,  but  not  being  in  compliance 
.with  the  provisions  of  the  statute,  it  was  held  void.  Here 
the  instrument  is  merely  executory,  and  the  parties  at  the 
time  do  not  affect  to  give  it  the  character  of  a  bill  of  sale. 
The  Court  will  look  at  all  the  instruments  as  so  many  parts 
of  a  whole,  and  will  take  them  together  as  making  up  one 
conveyance.  This  principle  is  laid  down  with  reference  to 
leases  in  the  case  of  Ferrers  v.  Fermor{b),  and  seems  to 
apply  quite  as  forcibly  to  these  instruments.  It  is  true  that 
when  the  bill  of  sale  was  executed,  the  defendant  byrela^^ 
tion  back,  became  entitled  to  the  ship's  earnings  from  the 
date  of  the  agreement ;  but  surely  the  bill  of  sale  may  be 
void  without  the  prior  agreement  being  void  also.  The 
agreement  per  se  was  not  an  instrument  of  conveyance, 
and  it  is  clearly  to  instruments  of  conveyance  only  that  these 

(a)  t  MeriT.  75.    See  Mtitaer  t.      t.  Leehmere^   13  Ves.   588 ;  and 
GiUetpu,  11  Yes.  6f5. 64S.    Sptldt      Thompsim  ▼.  Smithy  1  Madd.  399. 

{h)  Cro.  Jac.  649. 
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atatotci  are  metDt  to  apply.  The  case  of  Kerrison  v. 
Cole  («)  is  ao  ezpresd  authority  for  this  position,  where  the 
whole  Court  were  of  opinion  that  the  26  Geo.  3.  applied 
only  to  so  much  of  the  instrument  as  related  to  the  convey- 
anoe  of  the  property  in  ships.  The  position  is  also  sup* 
ported  by  the  case  of  Ex  parte  YaUop(b),  where  the  Lord 
Ghaneellori  in  emphatic  terms,  declares  the  policy  of  both 
the  statutes  to  be  confined  to  such  instruments  as  actually 
peas  the  property.  But  there  is  an  important  variation  in 
the  language  of  die  latter  from  that  of  the  former  statute* 
In  the  first,  &e  bill  of  sale  is  declared  t6  be  **  utterly  null 
and  void;"  in  the  second,  the  transfer  is  said  to  be  ''  not 
valid  or  effectnaL'*  It  is  no  where  declared  that  it  shall  be 
void ;  nof  even  if  it  were  so  stated,  would  the  Court,  under 
these  circumstances,  construe  that  word  strictly;  they  would 
adopt  the  rule  of  construction  whkh  has  governed  the  Court 
in  considering  questions  upon  the  statute  relating  to  apjH-en- 
tices  {c\  and  would  take  it  to  mean  voidable,  and  not  abso- 
lutely and  in  the  first  instance  void.  If  the  agreement  wero 
not  followed  by  any  actual  deed  of  conveyance,  it  would  in 
diis  view  of  the  case  be  voidable ;  but  here  there  is  an  in* 
strument  ot  conveyance  following  the  agreement.  Upon 
this  principle,  and  considering  that  the  Court  has  authority 
to  put  a  liberal  construction  upon  ^ese  acts  of  parliament 
in  favour  of  the  real  justice  of  the  case,  the  pkuntiff  is 
dearly  evtitied  to  judgment  He  cited  Siradling  v*  Mor* 
gan(d). 

Dover,  for  the  defendants.  It  seems  to  be  admitted  on 
Ae  other  side,  that  if  the  agreement  was  such  as  gave  an 
immediate  interest  in  the  vessel  to  the  defendant,  it  was 
within  the  operation  of  the  statute,  and  void.  Now  it  is 
perfectly  plain  from  the  language  of  this  instrument,  that 

(a)  8  East,  esi.  (c)  5  Eliz.  c.  4. 

(*)  ty  Vei.  CO.  (d)  Plowd.  Rep.  19^. 

VOL.  II.  .  K  K 
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1823.  it  does  pass  an  immediate  interest  in  the  vessel.  The  words 
are,  "  doth  hereby  agree  to  sell.'*  These  are  words  of  ic- 
tual  and  present  sale;  there  is  a  certain  speofied  sum  of 
LiiDER.  money  to  be  paid  in  consideration  of  that  sale,  and  diough 
made  payable  at  a  future  date,  it  is  to  carry  interest  from 
the  day  of  the  date  of  the  agreement.  The  defendants  are 
to  receive  all  the  byegone  earnings  of  the  vessel,  and  they 
are  to  defray  all  the  byegone  expences  incurred ;  in  short, 
no  instrument  can  contain  more  decisive  characters  of  actual 
and  immediate  transfer  of  interest  and  property  in  the  diing 
sold  and  bought.  But  the  facts  of  the  case  are  quite  de* 
cisive.  The  plaintiff,  at  the  trial,  proved  a  notice  to  the 
defendants  to  produce  the  bill  of  sale.  It  was  not  however 
produced,  nor  did  the  plaintiff  bring  forward  any  other  evi- 
dence to  shew  that  its  contents  were  such  as  the  law  re- 
quired. In  the  absence  of  such  evidence,  how  could  the 
Jury  presume  then,  or  how  can  the  Court  presume  now, 
that  it  did  contain  the  necessary  recital  i  Under  such  cir- 
cumstances the  onus  probandi  lay  upon  the  plaintiff;  such 
evidence  was  necessary  to  the  support  of  hb  case,  and  he 
was  bound  to  produce  it.  Cooper  v.  Gibbons  (a).  The 
case  of  Kerrison  v.  Cole  is,  if  properiy  considered,  an  au- 
thority strongly  against  the  plaintiff.  A  portion  of  the  in- 
strument in  that  case  was  held'  not  to  be  within  the  avoiding 
operation  of  the  statute;  but  that  was  upon  the  ground 
that  it  was  an  independent  and  collateral  covenant.  But 
can  it  be  said  that  the  agreement  in  this  case  is  an  indepen- 
dent and  collateral  covenant  distinct  from  the  bill  of  sale  ? 
Certainly  not ;  it  is  a  part  of  it,  and  dependent  upon  it ; 
and  therefore  if  the  bill  of  sale  is  void,  the  agreement,  as 
a  matter  of  necessary  consequence,  is  void  also.  There  can 
be  no  doubt  that  a  bill  of  sale,  which  does  not  recite  ibm 
certificate  of  registry,  is  void;  the  statutes  expressly  dedara 
it  so;  and  Kerrison  v.  Cole  is  a  decision  in  point.  The 
bill  of  sale  here  must  be  taken  to  be  deficient  in  this  re^pii* 

(a)  3  Camp.  365. 
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site,  and  is  therefore  void ;  and  as  the  agreement  is  de-        1823. 
pendent  upon  it,  that  is  void  also. 
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The  Court  stopt  hinii  and  proceeded  to  give  judgment. 

BArLBir>J.» — ^The  object  of  the  legislature  in  passing 
the  Register  Acts  is  perfectly  plain,  namely,  that  it  should 
be  notorious  who  had  the  interest,  the  actual  legal  interest, 
and  who  had  any  thing  whatever  to  do  with  the  ownership 
of  British  ships  from  time  to  time,  and  that  there  should 
be  no  secret  transfer  of  that  species  of  property  from  one 
hand  to  another.  The  26  Geo.  3.  c.  60.  first  provided  that 
the  certificate  of  registry  should  be  recited  in  every  bill  of 
sale.  It  was  then  suggested,  that,  in  consequence  of  the 
terms  in  which  that  statute  was  worded,  vessels  might  be 
transferred  without  any  bill  of  sale  or  written  instrument 
of  any  kind;  and  in  order  to  prevent  that  mischief,  and  to 
set  at  rest  all  doubts  upon  the  subject,  the  34  Geo.  3.  c.  68. 
was  passed,  which  imposed  the  same  requisite  upon  all  con- 
tracts and  agreements  for  the  transfer  of  vessels.  The  lan- 
guage of  this  last  statute  appears  to  me  sufficiently  ample  to 
include  every  species  of  agreement  for  the  sale  or  transfer 
of  a  vessel,  and  sufficiently  plain  to  supersede  all  doubt  or 
difficulty  in  its  construction.  It  is  argued  that  the  present 
case  is  not  within  this  statute,  because  it  does  not  declare  tliat 
an  agreement,  which  does  not  recite  the  certificate,  shall  be 
void.  The  word  ''  void"  is  certainly  not  in  the  statute ;  but 
it  does  declare  such  an  agreement  to  be  not  valid  or  effecttial 
either  in  law  or  equity;  and  I  confess  that  I  am  unable  to 
see  any  distinction  between  the  two  expressions.  I  think 
that  an  instrument  which  is  not  '^  valid  in  law  or  equity^*  is 
*'  void  to  all  intents  and  purposes."  It  would  be  quite  'vor 
consistent  with  any  sound  rule  of  construction  for  us  to  ia- 
«ert  into  the  second  statute  the  word  ''  so,"  especially  as  the 
effect  of  that  insertion  would  be  to  defeat  the  otgect  which 
the  legislature  had  in  view,  namely,  to  extend  the  law  to 
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1823.  ^verj  species  ofcontnicl  for  the  transfer  of  vessdb.  It' is 
very  important  to  die  fnrtfaerance  of  that  object^  diat  it 
should  be  made  notorious  who  has  not  only  the  legal,  but 
Lm8M.  also  the  equitable  into^st  in  the  ship;  who  fits  her  Out; 
who  appoints  the  captain ;  and  who  is  entided  to  her  earn- 
ings. Sudi  an  agreemeikt  as  die  pi^ent,  if  bpld  to  b^  ndid» 
would  fend  to  keep  the  public  in  ignbrance  on  att  tboie 
points,  and  would  have  a  prefodicial  effect  upon  die  pnblic 
interest.  If  it  be  necessary,  in  order  to  bring  an  agveement 
widiin  the  operation  of  this  statute,  that  it  should  conrej  a 
present  interest,  this  agreement  certainly  posseisea  diat  d»- 
racter.  The  purchase  money  bears  interest  from  die  date 
of  die  agreement,  and  b  therefore  the  same  as  a  sum  im- 
mecfeuely  paid  down  ;  the  consideration  of  the  agreement  b 
a  selling  and  buying ;  it  alludes,  in  direct  terms,  to  an  actual 
transfer,  by  speakii^  of  it  as  '^  the  said  sale  f  it  ^indadoa 
a  guaranty  to  the  seller  against  past  and  future  expencas  oo 
account  of  the  ship,  and  imposes  those  expencea  on  the 
purchasers,  to  whom  it  also  secures  the  past  and  ftiture 
earnings.  It  is,  in  my  opinion,  in  every  sense  of  the  WoiJ, 
an  agreement  for  the  sale  of  the  diip  within  the  meaning  pf 
the  statutes,  and  therefore,  as  it  does  not  recite  the  certifi- 
cate of  registry,  I  am  perfectly  satisfied  that  it  is  void  to  all 
intents  and  purposes.  I  think,  therefore,  that  judgment  of 
nonsuit  must  be  entered  in  this  case. 

HoLROYD,  J.-— 1  am  of  the  same  opinion.  The  agrae- 
ment  seems  to  me  to  be  clearly  void  for  nol  leciUng  the 
certificate  of  the  ship's  register.  The  ojbject  of  these  sta- 
tutes was  to  obtain  a  full  disclosure  of  all  the  parties  in  anjf 
way  beneficially  interested  in  the  vessel,  and  we  are  bound 
to  construe  them  so  as  give  that  object  eflect.  Such  an 
agreement  as  the  present,  construed  in  any  other  way,  would 
completely  defeat  the  object  in  view,  because  it  would 
operate  as  an  immediate  trensfer  of  the  property  in  die  ship 
from  the  owner  to  other  parties,  without  notifying  or  dia- 
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closing  who  those  parties  were.    This  iostrumeDt  plainly 
shews,  that  it  is  an  agreement  for  an  immediate  and  actual 
sale,  and  it  has  been  decided  both  Math  respect  to  instru- 
ments of  thia  nature,  and  with  respect  to  leases  also,  that      Lbbdui. 
such  an  agreement  is  in  law  a  sale. 

Best,  J. — I  am  of  the  same  opinion^  though  I  acknow- 
ledge that  1  have  had  considerable  difficult;  in  bringing  mj 
mind  to  that  conclusion.  It  appears  to  me,  that  this  is  not 
a  very  honest  defence  to  the  plaintiflf's  demand,  but  the  in- 
terests of  individuab  must  occasionally  be  sacrificed  to  what 
h  considered  public  policy.  Whether  public  policy  is  really 
advaiiced  by  these  enactments  it  is  no  part  of  our  province 
to  inqmre  3  we  are  to  interpret  die  meaning,  not  discuss  the 
wisdom  of  the  law^  1  think  it  quite  clear  that  these  sta- 
tutes were  intended  to  include  itU  contracts  for  the  transfer 
of  vessels,  immediate  and  future,  and  dierefore  I  consider 
this  contract  as  coming  folly  withm  their  operation.  I  think 
no  part  of  the  contract  is  "  valid  either  in  law  or  equity.** 
^e  bill  of  dale  is  admitted  to  be  void,  and  where  the  prin- 
cipal contract  fafls,  all  the  subordinate  covenants  must  fieul 
with  it.  That  is  a  plain  and  well-known  principle,  and  is 
fbunded  no  less  in  common  sense  tlian  in  sound  law.  We 
Dtey  lament  the  effect  produced  by  the  adminbtration  of 
the  law  in  particular  cases,  but  we  cannot  suffer  our  regret 
to  interfere  with  our  duty,  or  to  lead  us  from  the  strict  ap* 
p&cation  of  die  law  as  declared  by  the  legislature. 

■Judgment  for  the  defendants. 
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BoDENHAM  V.  Pbitchabd^  Widow. 

Tcitator  io  TrOVER  for  timber  trees.    Plea,  Not  Guilty.    At  the 

vUing  to  his  trial  before  Park,  J.,  at   the  Herefordshire  Lent  Assizes, 

thJf  mMsion^in  ^^^^f  ^^^  plaintiff  had  a  verdict  for  the  damages  laid  in  the 

ithich  he  then  declaration,  subiect  to  the  opinion  of  the  Court,  upon  the 

lived,  with  all  . 

the  baildings    following  case : — 

thereunto  be-  '^^  plaintiff  is  devisee  under  the  will  of  the  late  John 
th"n °eno*cd  ^^^^^^^»  ^f  Doltftellin,  in  the  county  of  Radnor,  Esq., 
bv  him,  with  and  the  defendant  is  his  widow.  By  his  will,  dated  i6th 
tenmncesfde^*  September,  1814,  Mr.Pritchard  devised  as  follows: — ''I 
vised  as  fol-  gj^^  g^jjj  devise  all  and  every  part  of  my  real  estates  of 
fi-om  and  after  \vhich  I  shall  die  possessed,  of  every  nature  and  kind  what- 

her  decease 

then  I  give  soever  and  wheresoever  thereunto  belonging,  vnth  all  and 
my  Biur^w-  ^^^"7  ^^^'^  appurtenances,  unto  Francis  Bodenham,  of,  &c., 
•ion  called      sentleman,  and  Charles  Meredith,  of,  &c.,  attomey-at-law, 

/>.  with  ail  the  ^  . 

buUdings  and  to  hold  to  them,  their  heirs  and  assigns,  to  and  for  the  several 
belonging^ "  "^es,  iutents,  and  purposes  hereinafter  limited,  expressed, 
now  ^oyedby  a^j  declared,  of  and  concemins  the  same,  to  the  intent  and 
appurtenaneeM^  purpose  that  the  said  JP.  jB.  and  C.  M,  do  permit  and  suffer 
sonJ.S.^.,"  my  wife  Elizabeth  Pritchard,  to  have,  hold,  and  enjoy  all 
Msign87or°^  and  singular  my  mansion  house  in  which  I  now  live,  called 
*^^*if  rf  '^®***'  Dolycellin,  in  the  several  parishes  of,  8u:.,  with  all  the  build- 
chased  the  ings  and  lands  thereunto  belonging,  as  now  enjoyed  by  me, 
D.  in  177^,  ^'^^^  ^'^  ^^^  appurtenances,  for  and  during  the  term  of  her 
and  in  179:2      natural  life,  and  from  and  after  her  decease,  then  I  sive  and 

purchased  an  ,  ,  ® 

adjoining  en.  devise  all  my  said  mansion  house,. called  Dotyoellin,  with 
U.y  and  in      all  the  buildings  and  landi  thereunto  belonging,  as  now  en^ 

t^rw^ds*  took  J^^^  ^  ^^^  ^^  ^''  '^^  appurtenances,  unto  my  godson 
several  closes,  John  Shearwood  Bodenham  (the  plaintiff),  son  of,  &c.,  and 

forming  the  *  ' 

latter  into  his 

own  occupation,  and,  af)er  removing  the  fences,  continued  to  occupy  the  same  until  the 

time  of  his  death ;  the  additional  cU>ses  having,  in  tlie  interim,  been  always  known  by 

the  name  of  the  ''  O.  meadows  /'—Held,  that  under  the  devbe  the  additioual  closet 

paA,9ed  to  the  godson. 
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his  heirs  and  assigns  for  ever ;  and  as  to  all  the  rest  of  my 
real  estates^  of  which  I  may  die  possessed,  I  give  and  de- 
vise the  same,  and  every  part  thereof,  unto  my  said  wife  ^*^^^^"^" 
JS.  P.,  her  heirs  and  assigns  for  ever,  she  my  said  wife  pay-  Prii^hahd, 
ing  and  discharging  all  the  several  annuities  or  yearly  rent 
chaiges  out  of  the  same ;  and  also  she,  my  said  wife,  pay- 
ing and  discharging  all  the  several  legacies  hereinafter  men* 
tioned  out  of  the  said  estates,  if  my  personal  estate  should 
prove  insuflScient/'  The  testator  died  in  September ^  1814, 
and  the  defendant  as  tenant  for  life  became  possessed  of  the 
premises  devised  to  her  as  above  stated,  and  is  still  in  pos* 
session.  The  testator  purchased  the  DolyveUin  estate  in 
1772,  which  he  occupied  to  the  time  of  hb  death,  and  in 
1792  he  purchased  the  Upper  Hall  estate  close  adjoining, 
and  about  two  years  afterwards  he  took  several  pieces  of 
land  called  DolyveUin  Meadow,  Lower  DolyveUin  Meor 
dow,  The  Ox  Pasture,  and  The  Red  Wood,  all  of  which 
had  formed  part  of  the  Upper  Hall  Farm,  into  his  own  pos- 
session, and  continued  to  occupy  them  with  the  DolyveUin 
estate  to  the  time  of  his  death.  The  fences  between  the 
DolyveUin  estate  and  the  Upper  Hall  estate  were  removed, 
but  there  never  was  nor  is  now  any  fence  between  the  for- 
mer and  the  Red  Wood.  The  rest  of  the  Upper  Hall  Farm 
was  let  or  leased  to  other  tenants  to  the  time  of  the  testator's 
death.  The  estate  so  occupied  by  the  testator  was  called 
DolyveUin,  after  the  addition  of  the  part  of  the  Upper 
Hall  Farm,  the  same  as  before ;  and  a  witness  for  the  de- 
fendant, who  had  known  the  premises  fifty  years,  stated  at 
the  trial,  that  he  never  understood  DolyveUin  as  compre- 
hending more  lately  than  it  had  done  originally.  The  mea- 
dows were  called  DolyveUin  Meadows  when  they  belonged 
to  the  Upper  HaU  estate,  and  they  are  so  called  to  this 
time.  Since  the  testator's  death  the  defendant  has  cut  down 
and  converted  a  quantity  of  timber  growing  partly  on  the 
old  DolyveUin  estate,  and  partly  on  the  several  pieces  men*- 
tioned,  as  having  been  originally  part  of  thq   Upper  HaU 
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18513.        estate/  and  occupied  since  179^  by  the  testator  is  deacribed. 

^^v^      TTie  question  for  the  opinion  of  th6  Court  is,  vrhether, 

^^^"^"^    under  the  devise  to  the  plaintiff,  the  pieces  of  land  so  take« 

Pritgbard.  ffom  the  Upper  Hall  estate  passed  to  him  or  not ;  if  tbe 

Court  shall  be  of  opinion  that  they  did  pass  to  him,  a  veiw 

diet  to  be  entered  for  the  amount  of  all  the  timber  feiled ; 

otherwise  a  verdict  to  be  entered  for  the  amount  of  the 

timber  felled  on  the  old  Dolyvellin  estate  only. 

.Puller,  for  the  plaintiff,  contended,  that  under  this  d^iae 
both  the  Dolyvellin  estate  and  the  part  of  the  Upper  HaS 
-estate,  occupied  vnth  it,  had  passed  to  the  plaintiff  as  re- 
versioner in  fee,  and  consequently,  as  the  defendant  was  only 
tenant  for  life,  the  former  was  entitled  to  maintain  trover 
against  her  for  all  the  timber  she  had  cut  upon  either.of  llie 
estates.  Hie  devise  was  of  ''  all  my  said  mansion  ho— e 
called  Dolyvellin,  with  all  the  buildings  and  laiids  iberennto 
belonging,  as  now  enjoyed  by  me,  with  all  the  appurtenances.^ 
The  Dolyvellin  estate  and  the  part  of  the  Upper  Halt  estate 
were  then  enjoyed  by  the  testator  as  a  whole,  and  therefore 
it  was  clear  from  the  words  "  aft  now  enjoyed  by.  me,"  and 
their  connection,  that  he  meant  to  describe  the  pieces  lalely 
added  to  Dolyvellin,  as  ^^  thereunto  belonging/'  and  as  ^V  ap» 
purtenances"  thereto.  This  was  the  natural  meaning  of  the 
words,  and  the  only  reasonable  construction  of  the  sentence, 
and  upon  this  view  of  the  case  the  plaintiff  was  entitled  tp 
a  verdict  for  the  whole  amount  claimed.    - 

« 

Campbell,  for  the  defendant.    It  seems  manifest  from  the 
language  of  this  will  that  none  of  the  lands  belonging  to 

I 

the  Upper  Hall  estate  were  intended  to  pass  to  the  plaintiff, 
but  only  those  which  originally  and  exclusively  belonged  to 
the  mansion  house  of  Dolyvellin.  The  devise  is  of.^^my 
mansion  house  called  Dolyvellin,  with  the  land  thereunto 
belongings"  and  it  is  clear  therefore  that  the  testator  intended 
to  confine  the  bequest  to  that  mansion  house  and  its  original 


EASTBR  TS^RMi  FOmftTH   QBO.  IY«  611 

appurtenances,  and  tkbt  to  itidude  lands  which  neter  did       idl8» 

belons  or  appertain  to  it.    The  rule  of  construction  in  such    ^^'^'^^^ 

cases  is,  that  whel«  there  is  property  to  siftisfyth^  tftHct  o.    ' 

termi  of  the  device,  the  Court  will  not  seek  to  eittod  diehr  P**^**^**" 

operation  by  giving  them  a  niore  liberal  interpretation.    In 

this  case  the  lands  originally  beiongii^  to  die  DolyveUim 

mansion  house,  were  perfectly  adequate  to  satisfy  the  wcirda 

of  the  devise,  and  therefore  the  Court  will  not  give  a  latgef 

sense  to  the  words,  and  a  more  extended  des^  to  the  te** 

tator.    What  is  the  fair  meaning  of  the  words  **  iu  now 

enjoyed  by  me/'  except  as  now,  or  as  always,  enjoyed  by 

me  as  the  Dolyvellin  estate  f    The  lands  belonging  to  the 

Upper  Hall  estate  never  were  so  enjoyed ;  they  were  indeed 

occupied   by  the  testator,  but  that  x  occupation  could  Mt 

change  their  name,  their  identity,  or  their  relative  sitiisliioifc 

and  character ;  and  if  the  word  '*  enjoyed''  is  to  be  eiUsadi^A 

to  these  lands,  it  might  also  be  extended  to  evety  aci^  df 

land  the  testator  possessed*    Then  does  the  woitl  *'  appdi^ 

tenances"  assist  the  argument  on  the  other  sidef    C^ 

•tainlynot;  it  can  refer  only  to  the  lands  which  had  beeift 

always  known  and   enjoyed  cs  the  Dolyvellin  ei^te,   and 

caimot  extend  the  devise  beyond  the  plain  and  strict  sens^ 

of  the  words.    But  then  it  is  said  that  the  testator  M^ 

cupied    this   portion  of  the  newly-purchased  estate  with 

the  old  Dolyvellin  estate,  aild  femoved  certain  fenoes  which 

bad  previously  separated  the  one  from  the  other.    These 

facts  are  certainly  found  in  the  case,  but  what  is  their 

effect  ?    Merely  to  shew  that  the  testator  did  intend  to  unite 

the  two  estates  for  the  purpoeea  of  his  own  occupatiody  bm 

not  at  all  that  he  intended  to  annex  the  one  to  the  other,  in 

order  to  constitute  one  estiite.    Upon  the  whole,  fherefoiw^ 

as  there  is  land  to  sa1»fy  the  devise- without  including  tfi^ 

fields,  the  Court  will  adopt  the  philiest  mode  of  6o«slrtM5- 

tion,  and  will  not  extend  like  devise  to  any  moi^  than  w  evf- 

.dently  comprehended  by  the  terms,   namely,  the  "origiiMd 

Dolyvellin  estate. 
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•1S23.  PuUer,  in  reply,  was  stopt  by  the  Court 


BoDivDAM  Baylsy,  J- — ^I  agree,  diat  in  conBtming  a  will,  the  int^- 
yjuTCHABo.  tion  of  the  testator  must  appear  clear  and  indulntable,  before 
we  can  give  a  particular  and  extended  effect  to  words  of 
doubtful  or  ambiguous  import,  and  I  diink  that  rule  pre- 
eents  no  difficulty  in  the  present  case,  for  I  am  of  opinicHi, 
that  the  testator's  intention  was  clearly  to  devise  to  his  god- 
son all  the  land  that  he  enjoyed  at  the  time  when  he  made 
bis  will.  The  case  finds,  that  die  testator  was  the  owner 
of  both  estates,  having  many  years  lived  on  DolyvelBn, 
and  having  in  179^  purchased  Upper  HalL  The  latter 
adjoined  the  former,  and  shortly  after  this  purchase  the 
testator  removed  the  fences  which  had  separated  the  two, 
took  this  portion  of  the  Upper  Hall  into  his  own  occupatiooy 
and  continued  to  occupy  it  with,  and  as  part  of,  DolyveUin, 
up  to  the  time  of  his  death,  a  period  of  more  than  20  years. 
JDurii^  this  occupation  he  made  the  devise  in  question,  and 
what  is  the  fair,  plain,  rational  sense  of  the  words  he  has 
adopted  i  He  devises  **  the  DolyvelUn  mansion-house,  with 
all  the  lands,  8cc.  thereunto  beldhging/^  If  he  had  stopped 
there,  I  should  have  entertained  some  doubt  whether  he 
intended  to  include  the  Upper  Hall  fields,  because  ''  belong- 
ing^ might  perhaps  be  fairly  construed  to  mean  in  point  ^ 
law  and  title  belonging.  But  he  goes  on  and  adds,  '*  as 
now  enjoyed  by  me.**  How  was  Do^fvellin  eqjoyed  by  him? 
In  joint  occupation,  and  in  unity  with  the  Upper  Hall 
fields,  as  one  undivided  estate,  and  the  only  rational  view  of 
this  devise  is,  that  he  intended  to  give  to  his  godson  as  one 
estate,  that  which  he  had  made  so  by  his  own  act  and  deed, 
and  which  he  had  eqjoyed  as  such  for  a  term  of  2Q  years. 
In  this  devise  there  are  two  media  of  demonstraUng  its 
meaning,  the  phrases  ^'  thereunto  belonging,''  and  ^  as  now 
eq^yed  by  me.''  Both  of  these  need  not  clearly  include 
the  land  in  dispute,  either  of  them  would  be  sufficient; 
but  I  think  both  do  include  it;  that  the  latter  explains  and 
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illustrates  the  fotmer,  imd  Aat  the  meaning  whidi  results        18S8. 
from  both  is,  that  the  Upper  Hall  fields  do  bekmg  to  Defy' 
rellin,  because  diey  were  enjoyed  with  it.    For  these  reasons  ^ 

I  am  of  opinioni  that  these  disputed  closes  were  compre*  ^^vtetumm* 
bended  in  the  devise  to  the  plaintiff,  and  consequently  that 
he  is  entitled  to  all  the  timber  growing  upon  them,  and 
a  verdict  must  be  entered  for  him  for  the  full  damages 
claimed. 

HoLBOYD,  J. — ^I  am  of  the  same  opinion.  It  is  clear, 
that  under  this  will,  all  the  land  which  passed  to  the  wife  for 
life,  will  pass  also  at  her  death  to  the  phuntiff  in  fee,  and  I 
have  no  doubt  that  the  Upper  Hall  closes  were  meant  to  be 
a  part  of  that  devise.  They  had  been  for  many  years  oc* 
cupied  and  enjoyed  with  Dolyvellin,  and  therefore  in  com- 
mon parlance,  and  accordmg  to  the  general  acceptation  of 
the  words,  they  belonged  to  it. 

Best,  J. — I  shall  always  hold,  that  no  lands  pass  by  a 
will,  unless  it  appears  upon  the  face  of  the  will  in  express, 
precise,  and  unambiguous  language,  that  it  was  the  inten- 
tion of  the  testator  they  should  pass ;  but  there  is  no  danger 
of  infringing  that  rule  in  the  present  case,  for  the  testator^s 
intention  to  pass  all  the  lands,  seems  to  me  too  clear  to  be 
doubted.  All  that  is  devised  to  the  widow  for  life  is  clearly 
devised  also  to  the  plaintiff  as  reversioner  in  fee.  The  two 
estates  were  occupied  and  enjoyed  together  as  one  for  many 
years,  and  upon  what  principle  can  we  divide  and  sever  what 
the  testator  by  such  unequivocal  acts,  and  for  so  long  a 
period,  has  pronounced  to  be  united  i  The  words  *'  as  now 
enjoyed  by  me,''  convey  to  my  mind  a  direct  and  unquestion- 
able meanbg,  and  in  my  opinion  constitute  as  express  a 
devise  of  the  whole  estate  as  words  can  possibly  convey. 
The  words  ^'  thereunto  belonging''  are  equally  unambiguous, 
for  these  closes  did  in  hct  belong  to  DofyvelUfif  and  formed 
a  part  of  it.    The  removal  of  the  fences,  the  additioa  of 
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ih^  clo0C8  io  die  iMnakiii,  iHe  jcint  ocaipatmi  of  boUk^ 
anl  Mts  aajkiequivoedi  ttimt  I  see  M  fMm  for.aiqr  doobi 
■p6B  thk  fomt,  and  die  adoptkn  of  tke  mud  <<  iow''  » 
'^'**^^*'^«  peodiarly  stiikii^^  as  shewing  that  the  testator  oiMiit  td 
devise  Dofygdlmf  not  itt  tie  orif^tial  stste^  but  in  its 
imd  edatiged  fomi  pf  ooeepttooB^ 

Judgment  for  the  plaintiff- 


l)oB.  on  the  demise  of  Mewbt  t.  Jackson. 

il.  eaten  into  £)jECTMENT  for  the  undivided  third  part  of  three; 
^|{^*<g|^^  doses  of  land  in  the  parish  of  MiUom^  m  the  county  of 
html  tken  in  Ctimberland,  the  demise  beinj^  laid  on  the  Ist  of  Febfuarjf, 
of  the  latter,  1816.  At  the  trial  before  Bayley,  J.  at  the  Summer  As- 
tcms^radto  ^^^^  ^^^  Cumberland^  I8I99  ^^  plaintiff  was  nonsuited, 
cxecnte  a  coo-  ^j^j^  liberty  to  move  to  set  aside  the  nonsuit,  and  enter  a 
case  A.  sboold  verdict  for  the  plaintiff,  and  upon  the  motion  being  made 
owner  thereof,  tot  a  rule  nisi  for  that  purpose^  the  Court  directed  the  facttf 
mdLe aMod     ^  "^  Stated  for  their  opinion  on  a  case. 

title  thereto,  The  premises,  for  an  undivided  third  part  of  which  this 
and  agrees,        .  "^  t  1  n    ^  ^» 

that  in  the      ejectment  was  brou^t,  are  three  doses  of  land  cdled  Close, 

shall  remain'  ili>^e,  and  Benridding,  othenyise  Bennett  Ridding.     The 

5.  aftenrards  ^^^  former  are  parts  of  a  .tenement  cdled  Upper  Water 

brings  eject-  Blean,  situate  within  the  parish  of  Millom,  which  tenement, 

B?to^£e  as  vdl   as   the  dose  called   Bennett  Ridding,  untif  the 

blftiiig  "de°^^  making  of  the  deed  after  mentioned,  had  been  from  time 

manded  pes-  immemorial  withm  and  parcel  of  the  maiior  of  lordship  of 

session,  or  '^  .        . 

otherwise  de- 
termined B/s  tenancy :    liTeldytKaf  f&eaic^nWMjssrnMlDttlnattfe. 

Where  a  feme  soK  sfter  manriaf  Cy  wm  MniMed  teaaaC  of  a  mteor  ih;  the  pei^  oC 
Englmidf  of  certaih  premises  to  her  and  her  heiry,  as  of  her  own  tenant-right,  according 
to  the  custom,  and  aftetwards  the  lofd  eaeoilted  a  oonvtyanee'  of  ttesaihe  pfcmlMsta 
the  husband  in  fee,  and  enfranchised  tliesane  from  all  seignory  rights  to  which  they  were 
prenonsiy  liable.  Snkbte,  that'thls  conreyvnce  after  the  death  of  tbe  hfisbaild;  h«d  tli^ 
effect  of  giviDg  Uie  wife  an  absolute  estate  in  fee-simple  in  the  premisei»,  descendible 
only  upon  the  heirs  ex  parte  niatsmli. 


MOlom,  md  cRBtotmiy  ttateetM  dMoeadiU*,  ■od  vbich  bwl       U9S9> 
dcac^DtM  fVond  MKestbr  to  liiiir»  u  of  ^  h«reclitMjr 


the  tanant^  ciriM  (tiMithffigbty  aid  Mdea  of  the  lord  of  Ife        ^ 

manor  for  the  time  bmngf  bf  right  and  afirvieaa  aeoov^Ung     JKM^a* 

to  tha  ciittoau    At  a^oiirt  hotdeH  for  Mbe manor  on  Ao 

.8lli  Jme,  173d|  Am,  the  mfQ  af  Jompk  ihudm^,  iomaif 

Anm  Luce,  apmata*,  was  admitted  t*  har  aad  har  heiia  aiH 

cordmgto  the  ouatan^to  the  ppemiaes  in  queatioa.    Bf 

mdeatura  of  fM  February,  'I74I9  mada  betaeep  Aminm 

Budiedan,  Eaq.  SdchM  HiMeekm,  tad  Edwmi  Oikiem, 

of  the  iiiat  part^/ai0p&  E[unter,  ef  the  aaeond  pMk,  aad 

William  BudUstw,  of  the  third*  hmtiogp   that  hy  ^a  aat 

passed  in  the  last  teaaton  of  Pariiaaent,  mtHaled,  ^  An  aet 

for  vesting  cerlaiu  manors,  leads,  aad  tenemeBts  of  die  aaiB 

fVilUam  H^dkaem,  10  tniateaa,  la  he  soM  far  the  fayniaBt 

of  his  dfibta/*  the  several  nesaqagas^  laada,  and  teaements, 

vents,  fines,  haiwls,  boons,  dues,  duties,  and  aervloea^  and 

.other  the  premise^  therainaftar  mentioned,  to  bepnrchasedhrjr 

the  said  Joseph  itwUen,  were,  amongst  other  things,  vsalqd 

la  the  said  J.  H.,  R.  H.,  and  £.  6^  and  their  hen  fi 

Irusti  to  be  sold  £6r  dm  aevepnal  uses  aad  purposes  therefi 

above  and  in  the  said  aot  meatfoned,  and  that  the  said  J'a- 

aipA  J%m^sit  stood  posseamd  and  seised  ta  him  and  hja  heim 

according  to  the  caatom  of  tenaiihrigh^  tinm^  oat  of  mind 

ufed  and  observed  witfaia  the  manoa  of  MUhw^  af  add  in 

one  enstomary  meaBuage  or  tensneat  at  Oran^  Shuae  tberehi 

particularly  mentioned,  and  that  AnH  his  wife  was  abo  po»- 

aessed  and  seised  to  her  and  her  heirs  aecoiidiflg  to  the 

custom  of  tenant-right,  time  ont  of  mind  used  and  ob-' 

served  within  the  said  manor,  of  one  other  customary  mes^ 

auage  or  tenement  called  Upper  Water  Blean,  in  the  parish 

of  Millam,  and  holden  of  the  said  WilHam  HudleeloH,  as 

'parcel  of-  his  manor,  by  payment  of  the  yearly  customaiy 

rent  of  Or:  4d»  and  other  fines,  8cc.  and  also  of  one  parcel  of 

customary  land  cMtA  Bennett  Riddmg,  also  situate  in  ikie 

pwish  of  Millom,  and  holden  of  the  said  manor  by  payment 
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1883.        ^  ^  cufltomftry  rent  of  Sd.  «id  ibo  other  ^  rents,  &c. ; 

^i^v^>^       nnd  further  recitbg,   thst  the   said  Jatiph  Hunter,    far 
^®'         the  Mom  of  9CM.  hsd  contracted  with  the  said  trustees  and 

jACXsoa.  WiUiam  Hudlesion,  for  die  purchase  of  the  freehoU  and 
seigniory  as  weU  of  the  said  messuage  and  tenement  of 
which  he  was  himself  seised,  as  also  of  the  produce  of  the 
firediold  and  inheritance  of  the  other  messuage  and  tene- 
ment of  whichhis  wife  was  seised :  It  was  witnessed  by  the 
indenture,  that  the  trustees,  with  the  consent  of  WiUiam 
HuiUatcn,  in  pursuance  <rf  the  said  contract,  and  in  con- 
sideration of  the  said  sum  of  90/.  did  grant,  baigain,  sell, 
dien,  enfeoff,  and  confirm  unto  Joseph  Hunter,  his  heira 
and  ass^ns,  all  the  said  messuage  or  tenements  and  parcel  of 
land  then  in  die  tenure  of  himself  and  his  wife,  as  custon^ 
■  ary  tenants  thereof,  or  his  farmers  or  undertenants  of  die 
same,  with  their,  and  every  of  their  appurtenances,  and  the 
freehold  and  inheritance  thereof,  and  all  commons,  8cc.  with 
all  that  their,  and  every  of  their  estate,  right,  title,  interest, 
possession,  freehold,  reversion,  &c.  of,  in,  or  to  the  said 
premises  above  granted,  and  of,  in,  and  to  every  part  and 
parcel  thereof,  with  the  appurtenances,  saving  to  the  said 
WiUiam  Hudletton,  his  heirs  and  assigns,  lords  of  the  said 
manor,  as  thereafter  was  particularly  saved :  To  have  and 
to  hold  the  said  messuages  and  tenements  and  parcel  of 
land,  except  as  thereinafter  excepted,  unto  the  said  Jaeepk 
Hunter,  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  the  said  Joseph  Hunter,  his  heirs  and  assigns  for 
ever,  in  fee-farm,  according  to  the  course  of  common  law^ 
absolutely  freed  and  discharged  of  and  from  all  customary 
and  other  rents,  fines,  &c.  whatsoever,  thereafter  to  become 
due  and  payable  to  the  said  William  Hudleston,  his  heirs  or 
assigns,  lords  of  the  said  manor  of  Millom,  or  otherwise, 
yielding  and  paying  therefore  to  the  said  William  Hudle$t<m, 
his  heirs  or  assigns,  the  rent  of  one  pepper-corn,  on  the 
fiOth  September  yearly,  if  lawfully  demanded,  and  doing 
and  performing  suit  of  court  at  the  several  courts  leet,  courts 
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baron,  and  customary  coitfli  of  the  aaid  fVilliam  Hudtatom,       IdSS. 
his  heirs  and  assigns,  to  be  holden  for  the  said  manor,  and      ^^^v^i^ 
saving  out  of  the  said  grant  unto  the  said  fFillmm  HudledOHp        ^' 
his  heirs  and  assigns,  lords  of  the  said  manor,  all  mines  of     Jagkiov. 
copper,  lead,  tm,  iron,  and  coal,  and  all  odier  mines  and 
minerals  whatsoever,  not  therein   and  therdby  particularly 
granted  and  conveyed,  then  open,  or  at  any  time  or  times 
thereafter  to  be  open  or  discovered,  widiin  the  said  thereby 
granted  premises,  or  any  part  diereof,  with  full  and  free 
liberty  to  search  for  the  same,  as  therein  mentioned,  saving 
dso,  excepting  and  reserving  to  the  said  fVilliam  Hudktian, 
ius  heirs  and  assigns,  lords  of  the  said  manor,  all  royalties, 
wreck  of  the  sea,  waifs,  and  also  idl  that  rent  commonly  called 
fiell  or  forest  meall.    There  was  a  covenant  in  the  deed  from 
the  trustees  to  Joseph  Hunter^  his  heirs  and  assigns,  for 
^iet  enjoyment  by  him  and  his  heirs  and  assigns,  a  cove- 
nant against  incumbrances  from  them  or  by  their  means,  and 
a  covenant  for  further  assurance  by  them  at  any  time  wiihiii 
•seven  years.    The  deed  then  stated  that  fVilliam  Hudlettam 
ratified  and  confirmed  the  grant  and  conveyance  of  die  said 
tenements,  and  covenanted  with  Joseph  Hunler,  his  heirs 
and  assigns,  for  quiet  enjoyment,  free  from  incumbrances  by 
him  or  any  person  claiming  the  premises,  and  for  further 
assurance.    The  deed  lastly  contained  a  power  of  attorney 
from  the  trustees  to  a  person  therein  named,  to  give  livery  of 
seisin  to  Joseph  Hunter,  which  was  afterwards  given,  and  a 
memorandum  thereof  indorsed    upon  the    deed.     Joseph 
Hunter  died  seised  of  such  estate  as  he  took  under  the  sud 
deed,  if  any,  on  the  27th  March,  1762,  leaving  his  widow 
Ann  him  survivmg,  who  died  in  the  year  1 776,  leaving  two 
•ons,  of  whom  fVilliam  Hunter  was   the    elder,  her  sur* 
▼iving.    The  said  fVilliam  Hunter  entered  upon  the  pr&. 
nises,  but  the  precise  time  of  his  entry  viras  not  proved  at 
the  trial,  and  continued  in  possession  until  the  6th  Februaryp 
1800,  when  be  died  in  possession  and  in  seisin  thereof,  if 
^be  court  shall  be  of  opinion  that  his  fother  had  been  sdsed, 


Pan 
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)im9«  .without  leaving  any  imne,  bvt  liaviiig  firsts  by  his  laid  ymA 
tod  teatameat  in  mritiag  duly  executed^  devised  tfie  pre« 
miaes  ia  question  to  his  wife  for  lifei  and  after  he?  decease 
U^tQn,  ^  ^^  WitUam  Wylde  in  he.  Upon  tbe  death  of  WUUam 
Hunier,  his  widow  enteied  upon  and  eqoyed  the  premises 
until  her  ifeath  in  1815.  William  Wylde,  the  devisee  named 
1b  the  will,  died  in  the  fife-tinie  of  the  testator.  At  the 
tine  of  the  death  otWiUiam  Hunter's  widow,  and  also  at 
the  time  of  die  denuse  laid  in  die  ejectment,  thq  lessor  of 
the  plaintiff  was  one  of  the  eoJicirs  at  law  ex  parte  patesaii^ 
Imt  not  ex  parte  matemft,  of  one  undivided  third  part  of  Ae 
9aid  tenement^.  The  defendant  was  put  into  poMession  et 
the  preaaises  by  John  fVyUe,  who  was  the  eldest  son  of 
WiUiam  Wjflit  the  devisee,  and  which  said  John  Wylde  waS 
tlao  heir  ex  parte  matemi  to  die  late  WilUam  Htmier.  Bsf 
agreement  isi  writing  entered  into  on  the  dd  Mdy^  IBI^^ 
hw^  before  the  aervice  of  die  declaration  in  ejectment  in 
)hip  cause,  between  the  lessor  of  the  plaintiff,  of  the  one 
part,  and  die  defendant  of  the.  odier,  the  plaintiff  agreed  tsi 
ffslly  and  (he  de^i^ant  agreed  to  purchase,  in  case  the  said 
pfaiint^  sl^uld  be  fouad  the  owner  thereof  die  dosea  of 
land  qnlled  Bm  ROdingf.  Chte  Mire,  Great' Meadow^  aad 
Xoag  Meadow,  situate  in  the  parish  of  Milhm,  in  the 
county  of  Cmmberland,  late  the  property  of  William  HwUer; 
and  tbf  plwdff  aqd  d^feodant  tberd)y  respectively  a^fec^ 
that  the  purcbassHBooney  for  the  seme  closes,  or  so  sMuq^ 
and  such  parts  thereof  as  should  be  die  property  of  the 
phuntiff,  sh(Ould  be  fixed  and  ascertaiaed  by  two  indiffsreiit 
persd^i  one  to  be  ^bos^  by  each,  party,  and  if  such  two 
parsons  should  not  agree,  then  the  purchase*money  to  be 
filed  by  a,  thirds  or  indifferent  person,  to  be  choBew  by  die 
fir^  two,  and  his  valuation  to  be  final  and  conclusire  be- 
twisen  the  parties.  And  the  said  James  Jackson  agreed  to 
1^^  the  purcbase-JBion^  for  so  much  and  such  part  (if  any) 
qf  (he  above  premises  as  the  said  John  Newby  could  give 
a  good  and  sufficient  tide  in  the  hiw  to^  at  Christmas  dien 


Jackson. 


EAST£R  TE&M,   FOURTH  GEO.  IV.  51ft 

next,  Mfith  interest  for  the  same  in  the  mean  time,  at  the        1823. 

rate   of  4/.  5s.   per  cent,  per  annum ;  and   John  Newby 

agreed  to  grant,  sell,  and  convey  the  said  closes,  or   such  « 

part  thereof  as  he  could  give  a  good  and  sufficient  title  in 

the  law^  to  the  said  James  Jackson,  his  heirs  and  assigns,  or 

as  he  or  they  might  appoint,  upon  payment,  or  sufficient 

security  given  for  payment,  of  the  purchase-money  of  the 

said  premises,  to  be  fixed  and  ascertained  as  aforesaid,  the 

said  James  Jackson  '^  to  have  possession  from  the  time  of 

the  date  of  the  agreement.**    The  premises  mentioned  in  the 

declaration,  one  undivided  third  part  of  which  is   sought 

to  be  recovered  in  this  action,  are  part  of  the  premises 

mentioned  in  the  above  agreement.     At  the  time  of  entering 

into  the  same,  the  defendant  was  in  possession  of  the  dis« 

puted  premises,  and  remained  in  possession  until  and  after 

the  service  of  the  declaration.     No  demand  of  possession  of 

the  premises  sought  to  be  recovered  in  this  action,  was  ever 

made  on  the  defendant,  nor  was  any  notice  given  to  him 

to  quit  the  same.     The  question  for  the  opinion  of  the 

Court  is,  whether  the  lessor  of  the  plaintiff  is  entitled  to 

recover.     If  the  Court  shall  be  of  that  opinion,  a  verdict 

to  be  entered  for  the  plaintiff,  if  not,  then  a  nonsuit  to  be 

entered. 

The  points  raised  in  argument  were,  first,  whether  the 
agreement  set  out  in  the  case,  having  been  executed  since 
the  demise  laid  in  the  declaration,  and  no  demand  of  pos- 
session having  been  made,  the  lessor  of  the  plaintiff  could 
tnaintain  ejectment ;  and  second,  whether,  supposing  him 
tiot  Out  of  Court  on  this  ground,  the  lessor  of  the  plain- 
tiff, being  heir  ex  parte  paterna,  had  a  better  right  to  the 
property  than  the  defendant,  who  claimed  as  heir  ex  parte 
matema. 

Tindal,  for  the  lessor  of  the  plaintiff,  contended,  upon 
the  first  point,  that  the  Court  ought  not  to  construe  the 
agreement  too  strictly,  but  give  it  a  liberal  construction  so 

VOL.  II.  L    L 
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J823.  as  to  effect  the  obvious  intention  of  the  parties,  which  was 
no  more  than  that  the  defendant  agreed  to  purchase  the 
land  and  pay  a  certain  price,  if  it  should  turn  out  that  the 
lessor  of  the  plaintiff  could  make  a  title  to  it,  the  defendant 
in  the  mean  time  to  retain  possession.  Under  such  circum- 
stances there  was  no  other  mode  of  determining  llie  ques- 
tion of  title  but  by  bringing  an  ejectment.  The  Court 
must  look  to  the  sense  in  which  the  parties  understood  their 
own  agreement,  and  not  tie  the  plaintiff  down  to  the  or- 
dinary rules  by  which  the  action  of  ejectment  was  governed. 
Mere  the  fact  of  bringing  the  ejectment  was  sufficient  notice 
to  the  defeudanty  and  there  was  no  occasion  to  demand  pos- 
session in  any  other  manner.  Hiis  case  was  distinguishable 
from  Right  v.  Beard  (a),  because  by  the  very  terms  of  the 
agreement  in  this  case,  the  defendant  w*as  only  to  retain 
possession,  subject  to  the  determination  of  the  question  of 
title.  Having  therefore  only  a  conditional  possession,  the 
case  was  taken  out  of  the  general  rule.  Supposing  the 
agreement  could  be  considered  as  a  release  of  the  action,  the 
Court  could  not,  according  to  Doe  v.  Draper  (a),  give  effect 
to  it  for  that  purpose.  In  that  case  the  defendant  pleaded 
a  release  from  the  lessor  of  the  plaintiff,  subsequent  to  the 
commencement  of  the  action,  but  the  Court  said,  they 
could  not  look  to  any  act  done  by  the  lessor  of  the  plaintiff, 
but  must  consider  John  Doe  a»  the  real  plaintiff.  Admitting 
that  the  agreement  could  be  considered  as  creating  a  te- 
nancy at  will,  still,  after  its  execution,  the  service  of  the 
declaration  would  be  sufficient  notice  of  the  determinatioa 
of  the  will,  to  maintain  the  action.  This,  however,  was  a 
mere  technical  objection,  and  there  being  a  real  question  to 
be  tried  between  the  parties,  the  Court  would  hardly  put 
the  lessor  of  the  plaintiff  to  the  expence  of  bringing  another 
action  in  order  to  raise  it. 

The  Court  interposed,  and  said,  they  would  bear  the  real 

(a)  15  East,  210.  (6)  4  M.  &  S.  300. 
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question;  and  it  being  understood  that  the  defendant  would 
abide  by  the  decision  of  the  Court  upon  that  point, 

Tindal  then  contended,  that  the  lessor  of  the  plaintiff, 
being  heir  ex  parte  patem&,  had  a  better  title  to  the  pro* 
perty  than  the  defendant,  who  was  only  heir  ex  parte  m&- 
temd.  Tlie  property  in  question  undoubtedly  came  into 
the  family  ex  parte  matem&,  and  unless  it  could  be  shewn 
that  the  descent  on  that  side  had  been  interrupted,  it  would 
descend  to  the  heirs  of  ^/iit/the  wife  of  Joseph  Hunter; 
but  he  insisted,  that  the  deed  of  bargain  and  sale  executed 
by  the  lord  to  Joseph  Hunter  *^  and  his  heirs/'  had  the 
effect  upon  his  death  of  uniting  in  his  eldest  son  the  cus- 
tomary estate,  and  also  the  fee-simple  of  inheritance  carved 
out  by  the  act  of  the  lord.  One  of  two  consequences  must 
follow  from  the  deed  of  enfeoffment,  either  to  extinguish 
the  customary  estate,  or  to  suspend  the  wife's  tenant  right 
during  the  life  of  her  husband.  In  either  way  of  consider* 
ing  the  case,  the  two  estates  would,  quacunque  via  data, 
unite  in  the  eldest  son,  and  descend  to  the  heirs  ex  parte 
patern-i.  In  arguing  this  proposition  he  cited  IVynne  v. 
Cookes(a),  Anonym6us(b)y  Roe  v.  Briggs(c),  Selby  v.  Al- 
ston {d),  Co.  Litt.  351  a.,  Lane*s  case(e),  French's  case  (J), 
and  Challoner  v.  Marshall (g). 

Littledale,  contrd,  as  to  the  first  point,  relied  upon  Right 
V.  Beard  as  an  express  authority  for  shewing  that  the  lessor 
of  the  plaintiff  was  in  no  condition  to  maintain  ejectment, 
inasmuch  as  he  had  done  nothing  to  determine  the  defend- 
ant's tenancy  under  the  agreement  before  action  brought  (A). 
[The  Court  said  this  point  was  clearly  with  him.]  Upon  Uie 
second,  he  contended,  that  the  estate  in  question  desceuded 

(a)  1  Bro.  C.  C.  515.  (/)  4  Co.  31. 

(6)  Cro.  Eliz.  7.  (g)  2  Ves.  juD.  554. 

(c)  16  East,  406.  (A)  See  GoodtHle  w,  Herbert ,  4 

(rf)  3  Ves.  339.  T.  R.  680 ;  and   Doe  v.   H'tiMM, 

(0  «  Co.  17.  11  East,  56. 
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upon  the  heirs  ex  parte  matem^.  In  the  first  place,  the 
property  was  originally  in  Ann  Leece,  as  of  tenant  right, 
and  then,  upon  her  marriage  with  Joseph  Hunter^  she  was 
admitted  to  her  and  her  heirs,  according  to  the  custom  of 
the  manor.  Thb  certainly  would  be  such  a  seisin  in  her 
husband  in  her  right,  as  to  constitute  him  tenant  by  the  cus- 
tom, and  he  would  be  capable  of  taking  an  enfeoffment  of 
the  seignory  rights,  conveyed  by  the  deed  of  1741,  executed 
by  the  lord.  The  only  effect  which  could  be  given  to  that 
deed  was  to  enfranchise  the  customary  estate  from  the  seig- 
nory rights  to  which  it  was  previously  subject.  It  did  not 
devest  the  wife  of  her  estate  as  of  tenant  right ;  it  merely 
gave  her  a  higher  estate,  and,  upon  her  husband's  death,  she 
would  take  an  absolute  fee-simple,  descendible  upon  her 
heirs.  The  deed,  undoubtedly,  purported  to  be  an  enfeoff- 
ment to  tSe  husband  and  ^*  his  heirs,''  but  still,  unless  he 
was  previously  in,  as  of  tenant  right,  he  would  take  nothing 
but  the  seignory  rights  during  his  own  life,  with  remainder 
to  the  heirs  ex  parte  matema.  As  customary  tenant,  and 
having  only  a  particular  estate,  he  was  capable  of  taking  an 
enfeoffment  of  the  seignory  rights  for  the  benefit  of  his 
wife's  heirs,  but  not  of  his  own.  Unless  it  could  be  shewn 
that  the  wife's  estate  was  absolutely  extinguished  by  the 
conveyance  of  1741,  it  was  impossible  for  the  heirs  ex 
parte  patern^  to  take.  Tliat  consequence,  however,  did 
not  follow  from  the  deed,  because  the  husband  was  not 
himself  previously  entitled  to  the  property  in  his  own  right. 
If  baron,  during  his  particular  estate,  acquires  a  right  in 
addition  to  that  which  he  enjoys  in  right  of  feme,  tlie  addi- 
tion, whatever  it  may  be,  will  descend  with  the  principal 
estate  to  the  heirs  ex  parte  matern^.  Here  the  husband  by 
the  deed  of  enfeoffment  acquired  during  his  particular  estate, 
as  customary  tenant,  the  seignory  rights,  in  addition  to  the 
wife's  tenant  right,  and  it  follows,  as  a  consequence  of  this 
principle,  that  the  seignory  rights  so  added  to  the  wife's  estate 
will  descend   upon  her  heirs.     No  union  of  the  two  estates 


Jackion. 


EASTER   TERM,    FOURTH    GEO.  IV. 

could  take  place  in  this  case,  nor  could  that  ever  have  been  1828. 
contemplated,  inasmuch  as  the  husband  had  nothing  to  ^'^^/'^ 
which  any  thing  could  be  united,  so  as  to  confer  an  estate  «, 

in  fee-simple  upon  his  heirs.  The  seignory  rights  were  only 
superadded  to  the  estate  of  the  wife,  and  upou  the  hus- 
band's death  they  would  descend  upon  her  heirs.  During 
the  husband's  life  he  had  a  common  fee-simple,  but  upon 
his  death  the  ^e-simple  of  inheritance  descended  upon  the 
heirs  ex  parte  maternS.  On  these  grounds  the  heirs  ex 
parte  matern^  were  entitled  to  the  property.  He  cited,  in* 
support  of  his  argument.  Com.  Dig-  tit.  Descent,  C.  a.  6. 
Doe  V.Huntington  {a),  Burrell  v.  Dodd{b),  Stephenson  y. 
Hill  (c),  Murrelfa  case  (/i),  Gilbert's  Tenures,  208,  et  seq. 
Watkins  on  Copyholds,  559* 

<• 

Bayley,  J. — ^Upon  the  first  point  I  entertain  no  doubt* 
An  action  of  ejectment,  which  from  first  to  last  is  a  ficti- 
tious remedy,  is  founded  upon  the  principle  that  the  tenant 
in  possession  is  a  wroi^doer,  and  unless  he  is  so  at  the  time 
the  action  is  brought,  the  lessor  of  the  plaintiff  cannot  re- 
cover.    According  to  decided  cases,  if  the  tenant  is  in  pos- 
session, with  the  consent  of  the  lessor  of  the  plaintiff  at 
the  time  ejectment  is  brought,  it  is  an  answer  to  the  action, 
whatever  may  be  the  date  of  the  demise  laid  in  the  declara- 
tion.    This  ejectment  was  brought  on  the  Sd  May,  1819* 
Before  that  time,  it  being  understood  that  the  lessor  of  the 
plaintiff  had  a  claim  to  this  estate,  but  it  not  being  clear 
whether  he  should  be  able  to  establish  his  title,  he  enters 
into  an  agreement  of  bargain  and  sale  with  the  defendant^ 
then  being  in  possession,  for  the  whole  fee-simple,  in  con- 
sideration of  the  sum  of  90/.,  and  he  stipulates,  amongst 
other  things,  that  the  defendant  shall  have  possession  from 
the  date  of  the  agreement.     The  operation  of  that  stipula- 
tion was  to  make  the  defendant  tenant  at  will,  and  if  the 

(«)  4  East,  270.  (c)  S  Barr.  1S7B. 

(6)  3  Bos.  &  Pul.  37B.  {d)  4  Co.  t\  b. 
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lessor  of  the   plaintiff  had  done  any  act  to  determine  that 
tenancy,  he  might  have  brought  ejectment ;  but  not  having 
^®"         done  so,  we  are  bound  to  say  that  at  the  time  the  declaration 
Jackson,     was  served,  the  defendant  wsls  not  a  wrongdoer,  and  conse- 
quently cannot  be  evicted.     Being  so  decided  in  our  opinion 
upon  this  point,  we  need  not  have  heard  any  discussion  on 
the  other,  but  inasmuch   as  the  value  of  the  property  in 
question  is  inconsiderable,  and  as  the  parties  have  incurred 
considerable  expence  in  briilging  the  present  ejectment,  and 
it  being  suggested  that    the  defendant  would  probably  ac- 
quiesce in  the  opinion  of  the  Court,  if  it  was  in  favour  of 
the  lessor  of  the  plaintiff,  we  yielded  to  the  desire  expressed 
of  having  that  point  submitted  to  our  judgment  on  the  pre- 
sent argument.     Upon  adverting  howevef*  to  the  facts  of 
the  case,  I  can  by  no  means  give  a  decisive  opinion  in  favour 
of  the  lessor  of  the  plaintiff;  on  the  contrary,  I  think  this 
a  case  of  as  much  difficulty  as  the  Court  have,  for  a  consi- 
derable length  of  time,  had  under  their  consideration.     My 
opinion  is  rather  in  favour  of  the  defendant.     The  facts  are 
shortly  these  : — Ann  Leece,  who  was  afterwards  the  wife  of 
Joseph  Hunter,  was  seised  as  of  tenant  right  in  fee  of  the 
premises  in   question.     The  effect   of   the   marriage    with 
Hunter  was  to  give  him  seisin  in  right  of  the  wife,  who  was 
admitted  to  her  and  her  heirs,  as  the  tenant  of  a  tenant  right 
estate.     Having  seisin  in  himself   by  these  means;  in  the 
year  1741  a  coiiveyance  is  executed,  and  the  question  turns 
upon  the  exposition  of  that  instrument.     The  conveyance 
states  that  Hunter  had  bargained  for  the  purchase  of  the 
freehold  of  inheritance  of  the  land  in  question,  and  that  the 
lord   had  granted,  bargained,  sold,  aliened,   enfeoffed,   and 
confinned,  unto  him,  his  heirs  and  assigns,  that  land,  which 
was    then,  beyond   all   doubt,  the  inheritance  of  the  wife. 
1  take  it  to  be  quite  clear  that  this  conveyance  would  not 
annihilate  the  wife's  estate,  but,  on  the  contrary,  thut  the  fee 
which  she  had  before  that  time,  would  continue  in  her,  and 
descend  to  her  heirs.     As  a  consequence  of  this,  1  am  at 
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present  of  opinion  that  the  lessor  of  the  plaintiflT  in  this 
action,  before  he  can  recover,  must   shew  that  prior  to  this 
conveyance,  the  fee  was  in  the  husband.     This  deed  must 
operate  either  as   an  enfeoffment,  or  as  the  grant  of  a  new 
inheritance  in  fee  to  the  husband.     If  it  operates  by  way  of 
enfeoffment,  it  releases  the  estate  of  which  the  husband  and 
wife  were  before  seised,  from  the  seignory  rights,  to  which 
it  was  previously  liable,  but  still  it  would  include  the  estate 
of  which  the  wife  was  before  seised,  as  of  tenant  right,  and 
the  estate  would  then  be  rendered  an  absolute  estate  in  fee. 
Supposing  it  operates  as  a  new  estate  of  inheritance  in  fee 
to  the  husband,  what  estate  would  he  take  ?     Husband  and 
wife  were  before  seised  to  them  and  the  heirs  of  the  wife, 
as  of  tenant  right,  and  therefore  at  that  time  tlie  husband 
had  no  more  than  a  common  fee-simple,  and  inasmuch  as 
the  deed  would  not  annihilate  the  wife's  previous  estate,  I 
think   the   necessary  effect  would  be,  that  if  the   husband 
died,  the  wife  ^ould  become  seised  in  fee  absolutely;  but 
if  she  died  before  her  husband  the  estate  would   descend 
upon  her  son,  not  as  paternal,  but  as  maternal  heir.     The 
argument,  on  the  part  of  the  plaintiff,  is,  that  the  deed  does 
not  operate  by  way  of  enfeoffment.     I  am  of  opinion  that 
it  does.     If  it  does  not,  what  would  be  the  consequence  i 
Why,  it  would  give  to  the  husband  an  estate  in  fee,  and, 
during  his  life,  the  int^^est  of  the  wife  would  be  suspended, 
because  during  that  period  the  wife's  estate  would  be  vested 
in  the  husband  by  virtue  of  her  tenant  right,;  and  the  hus- 
band would  stand  in  the  double  relation  of  owner  pro  tem- 
pore of  the  seignory,  and  also  of  the  tenant  right  estate. 
Therefore  there  wpuld  be  a  suspension  of  the  wife's  right 
during  his  life,  and  upon  his  death  the  seignory,  as  well  as 
the  tenant  right,  woul^  descend  upon  his  eldest  son,  and 
then  the  son  would  become  tenant  in  fee-simple,  because 
the  tenant  right  estate  would  merge  in  the  seignory,  and 
would  go  to  the  paternal   heir;  but  inasmuch  as  this  deed 
may  operate   by  way  of  gr«int  (and  if  it  may  operate  before 
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1823.  livery  of  seisin  is  executed,  it  would  operate  so  as  to  enfeoff 
the  tenant  right  estate),  and  as  the  husband  had  a  son  enti- 
tled to  the  tenant  right  estate^  and  was  capable  also  of  taking 
Jackson,  ^j,  enfeoffment  by  way  of  grant,  I  am  inclined  to  think  that 
this  deed  operates  not  by  way  of  grant  of  the  estate  iu  ke, 
but  as  an  enfeoffment  of  the  tenant  right  estate.  And  if  so, 
then  tlie  wife's  estate  became  a  tenancy  in  fee-simple,  and 
descended  upon  her  heirs,  and  those  who  derive  title  from 
those  heirs  have  a  right  to  ckim  as  heirs  ex  parte  matern^. 
This  defendant  is  heir  ex  parte  matem^,  and  is  therefore, 
as  it  seems  to  me,  entitled  to  judgment. 

HoLROYD,  J. — ^The  present  inclination  of  my  mind  upon 
the  principal  point  is  in  favour  of  the  defendant;  but  if 
there  had  not  been  the  other  ground  on  which  we  are  bound 
to  give  judgment  in  his  favour,  I  should  require  further  time 
to  consider  the  case  l>efore  I  gave  a  decided  opinion.  It  is 
found  by  the  case,  that  before  the  marriage  of  jinn  Leece, 
she  was  possessed  of  the  estate  in  question  as  of  tenant 
right  to  her  and  her  heirs,  according  to  the  custom  of  the 
manor.  Upon  her  marriage,  her  husband  became  seised  in 
her  right  of  a  descendible  estate  to  her  in  fee,  of  a  tenant 
right  estate,  in  her  right.  The  feoffment,  together  with  the 
livery  of  seisin  to  the  husband,  was,  I  think,  in  point  of  law, 
sufficient  to  constitute  him  a  customary  tenant,  so  as  to 
enable  him  to  receive  from  the  lord  a  grant  by  deed  of  the 
seignory  rights,  during  the  continuance  of  his  own  cus- 
tomary estate  iu  the  premises.  A  feoffment  is  made  by  the 
lord,  by  which  he  grants  the  customary  tenement  to  the 
husband  in  fee.  So  far  as  that  will  operate  by  way  of  grant, 
it  would  give  to  the  husband  an  interest  immediately,  and 
he  need  not  have  waited  until  livery  of  seisin  was  given 
upo9  it ;  but  as  a  conveyance  of  the  estate  itself,  nothing 
would  pass  until  livery  of  seisin  was  given.  In  the  case  of 
Wynne  v.  Cookes  (a),  where  the  copyholder  had  only  a  par- 

(«0  1  Bro,  C.  C.  bib. 
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ticular  estate^  it  was  held^  that  the  enfranchisement  by  him        1823. 
was  not  only  for  the  benefit  of  himself,  but  of  all  the  per-      ^-^v^^ 
sons  in  remainder.     That  case  goes  to  shew ,  that  a  copyhold  «. 

estate  may  be  enfranchised  on  the  copyholder  becoming 
seised  of  a  freehold  estate,  merely  by  grants  without  any 
absolute  conveyance  of  the  lord's  right  to  him.  But  though 
it  does  not  operate  by  way  of  conveyance  of  the  lord's  right, 
yet  it  operates  as  an  enfranchisement  of  the  copyhold  estate ; 
it  extinguishes  the  base  tenure  fgr  ever,  as  was  held  in  that 
case.  So  in  Roe  v.  Briggs  (a),  in  which  there  was  a  feoff- 
ment in  fee  of  the  customary  estate,  both  by  the  lord  of 
the  manor  and  the  particular  freeholder,  it  was  held,  that 
that  was  an  enfranchisement  of  the  customary  estate  for  the 
benefit,  not  only  o^  the  tenant  for  life,  but  of  those  in  re- 
mainder afterwards.  In  this  case  also  the  deed  operated  as 
an  enfranchisement,  not  only  during  the  life-time  of  the 
husband,  but  as  an  extinguishment  of  the  base  tenure  for 
ever.  In  the  case  referred  to,  the  freehold  was,  by  opera- 
tion of  law,  gone  out  of  the  lord,  and  became  vested  in 
those  who  were  entitled  immediately  and  subsequently  to  the 
customary  estate,  ^llierefore,  supposing  the  husband  in 
this  case  had  an  estate  during  his  own  life,  or  the  life  of  his 
wife,  or  could  be  considered  as  tenant  by  the  courtesy  after 
her  decease,  still,  according  to  Roe  v.  Briggs,  the  convey- 
ance would  operate  as  an  extinguishment  of  the  base  tenure 
for  ever.  It  would  operate*  as  an  enfranchisement  of  the 
lord's  seignory  rights.  ^Fhis  is  the  way  in  which  this  case 
strikes  me.  I  have  no  decided  opinion  upon  it ;  but  as  far 
as  1  understand  the  effect  of  the  case  at  present,  this  is  the 
declaration  of  my  opinion.  Upon  the  other  point  I  agree 
with  my  Brother  Bayley,  that  as  the  lessor  of  the  plaintiff 
had  not  determined  the  tenancy  of  the  defendant,  and  as  he 
remained  in  possession  by  virtue  of  the  agreement,  at  the 
time  the  action  was  brought,  the  judgment  of  the  Court 
must  be  for  the  defendant. 

(a)  16  East,  406. 
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1B23.  B£ST,  J. — I  am  also  of  opinion,  upon   the  first  point, 

that  the  lessor  of  the  plaintiff  is  not  in  a  condition  to  main- 
tain this  action  of  ejectment,  the  defendant's  tenancy  not 
Jackson*  having  been  determined  at  the  time  it  was  brought.  Upon 
tlie  second  point  I  entertain  a  strong  inclbation  of  opinion 
that  the  defendant  is  entitled  to  retain  the  possession  of  this 
property.  This  estate  having  come  into  the  family  ex  parte 
matem^,  it  will  descend  to  the  heirs  ex  parte  materna,  if 
the  course  of  descent  has  not  been  interrupted.  The  ques- 
tion is,  whether  that  descent  has  been  interrupted.  It  is 
argued,  that  it  has  been  interrupted  by  the  union  of  the  two 
estates,  the  customary  with  the  freehold,  by  means  of  which 
the  customary  estate  was  extinguished,  or  united  with  the 
freehold,  the  latter  having  beeu  acquired  by  purchase.  Tliat 
is  not  by  any  means  the  case.  I  take  it,  that  this  estate  would 
descend  from  the  mother  to  the  son  from  the  time  of  the 
execution  of  this  deed,  upon  which  the  question  turns.  The 
only  part  of  that  deed  which  has  raised  any  doubt  on  my 
mind  is,  that  the  conveyance  is  to  the  husband  ''  and  his 
heirs,"  and  not  the  heirs  of  the  wife.  But  though  it  pur- 
ports to  be  a  conveyance  to  the  husband  and  his  heirs,  it 
seems  to  me  that  the  deed  must  be  wholly  inoperative  if 
taken  in  that  light,  because  the  husband  is  in  no  condition 
to  take  an  estate  to  him  and  his  heirs.  He  was  not  tenant 
of  the  land  before,  as  of  tenant's  right,  and  unless  it  can 
be  shewn  that  he  was  tenant  of  the  land  as  of  tenant's  right, 
the  deed  will  convey  nothing  to  himself.  He  was  not  in  of 
his  own  right,  but  only  in  right  of  his  wife,  so  that  the  ^eed 
could  only  operate  on  her  right.  The  only  effect  which  can 
be  given  to  the  deed  is  to  consider  it  as  an  extinguishment 
of  the  estate  as  a  customary  tenure,  by  a  release  of  the 
seignory.  It  could  never  have  been  intended  that  there 
should  be  a  separation  of  the  two  interests.  It  is  clear  that 
the  intention  of  the  parties  was  merely  that  the  lord  should 
give  up  his  right  of  seignory,  the  effect  of  vihich  was  to 
extinguish  the  base  tenure,  and  raise  it  from  a  custouiary 
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estate  into  an  estate  of  freehold.  If  it  operates  to  raise  the 
estate,  it  can  only  raise  it  in  the  hands  of  the  person  to 
whom  it  then  belonged,  and  that  was  the  wife.  I  believe  it 
will  be  found  that  there  are  cases  in  which  it  has  been  held 
that  where  property  is  added  to  that  which  the  wife  enjoys 
in  her  own  right,  the  addition  will  pass  to  the  heirs  ex  parte 
materna.  For  instance,  estovers  which  were  granted  to  the 
husband,  have  been  considered  as  an  addition  to  the  wife's 
estate,  and  have  passed  to  her  heirs,  together  with  the 
other  property  which  she  held  in  her  own  right.  There  are 
other  instances  of  the  same  description.  In  those  cases,  I 
believe,  it  will  not  be  found  that  such  additions  have  been 
considered  as  altering  the  course  of  descent.  On  the  con- 
trary, such  property  has  descended  to  the  heirs  ez  parte 
matem*^,  carrying  with  it  the  addition  which  has  been  ac- 
quired. We  must  consider  this  case  as  one  in  which  it  was 
the  intention  of  the  parties  to  include  the  two  estates,  and 
not  to  create  a  separation.  I  am  at  present  of  opinion,  that 
the  deed  in  question  cannot  be  considered  as  altering  the 
course  of  descent,  and  therefore  the  property  will  go  to  the 
heirs  of  the  wife.  As  there  is  no  positive  decision  cited  in 
opposition  to  this  view  of  the  question,  I  think  we  ought 
to  decide  in  favour  of  that  which  appears  to  be  the  justice 
of  the  case.  Nothing  but  a  positive  decision,  in  opposition 
to  the  view  I  have  taken  of  it,  would  incline  me  to  adopt 
a  different  opinion. 

Judgment  of  nonsuit. 
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Laing  v.  Barclay. 

By  letter  of  AsSUMPSIT  to   recover  from  defendant    as  surviving 
credity  mer* 

chants  in  Lan-  partner  of  Gtimey  Barclay,  deceased,  the  sum  of    100/. 

accept  at  ntne-  V^^  ^y  ^^  plaintiff,  upon  a  certain  bill  of  exchange^  for 

2c''draf?i^of  a  ^^^'»  ^""^w"  ^y  plaintiff   on  defendant   and  his   deceased 

merchant,  at  partner,  and  damages,  for  the  non-acceptance  thereof,  and 

Demeraraf  on  ^           .                11              1            *•                         j 

receiving  the  also  the  sum  of  421/.  Is.  11a.  the  produce  of  certam  goods 

Sic.  of  cerUm  ^^  ^J  defendant  and  his  partner  on  plaintiff's  account. 

dSw^^to^bT  '^®  defendant  pleaded  the  General  Issue,  paid  21/.  U.  llrf. 

remitted,  and  into  Court,  and  gave  notice  of   a    sett-off.     At  the   trial, 

eeiv'ing  these'  before  Abbott,  C.  J.,  at  the  London  adjourned  Sittings  after 

jJS'T'iS^.  TrinUy  Term,  1821,  the  plaintiff  had  a  verdict,   with   da- 

jariiy  appear'  mages,  525/.  subject  to  the  opinion  of  the  Court  upon  the 

itigf  we  shall  -. 

accept  your  followmg  case :— - 

tumal  dai€  to  '^^  plaintiff,  James  Laing,  was  a  merchant,  residing  at 

^nM^^r^  D^fnerara,    and  corresponded  with    his    brother,   George 
9o,000f.      In 

pursuance  of  Laing,  a  merchant,  in  London.     The  defendant,    and  •  his 

two  i^eral  deceased  brother,  were  also  trading  under  the  firm  of  Bar^ 

reoStted^in  ^^^^  Brothers,  merchants,  in  London.     In  the  month  of  "Sqj- 

^J!?'ih°^****^**  ^^Twfter,  1818,  George  Laing  applied  to  J5arc/<?y  Brothers, 

terwards  the  and  requested  them  to  give  the  plaintiff  a  letter  of  credit  to 

drmwra  bill  at  ^^^  extent  of  30,000/.,  to  which  they  assented,  and  wrote 

Mix  months,  the  following    letter  to   the  plaintiff : — "  Sir,  Mr.  Georse 

upon  the  credit  .                  .      .                          '^                                 .                ^ 

or  tiie  cargoes  Laing,  of  this  city,  has  done  us  the  favor  to  give  us  your 

in  the  bill  di-  s^ldf^ss,  and  has  made  to  us  the  following  proposition  in 

rected  the  y^j^j.  l^Jialf;  viz.  that  we  should  give  you  a  letter  of  credit 


charged  to  ae-    to  the  amount  of  30,000/.  in  order  to  enable  you  to  pur- 

aotuu  09  flit*  M  _^ 

vi$ed,**  without  chase  produce  to  load,  for  this  port,  the  William  Penn,  the 

^TaiJoMit^of  ^^^n/'  ^^^  ^^^  Susan,  now  on  their  voyage  to  your  colony  ; 

^**'*^ko^***  J^  ^^^^  ^^  should  accept  your  drafts  on  us  at  ninety  days  sight, 

la  10  D6  piaceQ, 

and  the  coo- 
si  guees  refusing  to  accept :— Held,  that  they  were  liable  upon  their  agreement  lu  da- 
mages for  not  accepting. 
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on  receiving  invoice  and  bill  of  lading,  with  orders  for  in«  1S23, 
surance  to  the  extent  of  90/.  per  ton  for  coffee,  28/.  per  ton  ^^^v^i^ 
for  sugar.  Is.  6d.  per  gallon  for  rum,  and  15.6c/.  per  pound  ^^ 
for  cotton ;  and  he  directs  that  the  balance  of  the  proceeds  Bak€lat« 
of  these  cargoes,  after  deducting  our  advances,  charges,  and 
commission,  should  be  paid  to  him,  Mr.  George  Laing.  In 
reply  to  this  proposition,  we  hereby  consent  to  make  the 
advance  required  upon  the  terms  described,  receiving  the 
bills  of  lading  filled  up  to  our  order,  with  the  particular 
freight  specified,  and  accompanied  by  an  order  for  insurance* 
On  receiving  these  documents,  and  no  irregularity  appear^ 
ing,  we  shall  accept  your  drafts  at  the  tistial  date,  to  the 
extent  of  30,000/."  On  the  23d  January,  1819,  the  plain- 
tiff inclosed  to  the  defendant  a  bill  of  lading  for  a  quantity 
of  rum  and  coffee  by  the  ship  Susan,  with  an  invoice,  and 
an  order  to  insure  to  the  amount  of  800/.  and  on  the  26tk 
February,  he  inclosed  a  further  bill  of  lading  on  colonial 
produce  by  the  ship  Henry,  with  an  invoice,  and  an  order  to 
insure  to  the  amount  of  1800/.  with  a  direction  to  the  de- 
fendant to  hold  the  proceeds,  and  abide  by  his  future  ad^ 
vice.  On  the  4th  of  March,  the  plaintiff  drew  upon  the 
defendant  a  bill  of  exchange  in  the  following  terms: — 
*'  Demerara,  4th  March,  18 19*  Six  months  after  sight  of 
this  my  second  exchange,  first,  third,  and  fourth  unpaid,  pay 
to  George  Ross,  Esq.  or  order,  500/.  sterling,  value  received, 
and  charge  the  same  to  account  as  advised"  The  cargoes 
of  the  Susan  and  the  Henry  reached  the  hands  of  the  de- 
fendant and  his  brother  before  the  bill  was  presented  for 
acceptance,  and  upon  being  subsequently  presented,  they 
refused  to  accept  it.  Previous  to  the  presentment  of  the 
bill,  and  after  the  arrival  of  the  cargoes,  George  Laing 
became  insolvent,  and  on  the  11th  of  May,  the  defendant 
wrote  to  the  plaintiff,  advising  him  of  the  non-acceptance 
of  the  bill,  and  stating  as  the  reasons  for  his  refusal  to  ac- 
cept it,  his  not  having  explained  on  what  account  it  was 
drawn,  and  the  adverse  situation  of  his  brothci^s  affairs; 


Barclay. 
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1B23.        but  in  that  letter  do  mention  was  made  of  the  date  of  the 

^^"^^^       bill.    The  bill  was  returned  to  the  plaintiff  at  Demerara, 
Laino 
V.  who  was,  by  the  laws  of  the   colony,    compelled  to  give 

security  for  the  amount  of  the  bill,  and  the  colonial  da- 
mages, which  was  251.  per  cent.  The  plaintiff,  on  receiv- 
ing advice  of  the  dishonor  of  the  bill,  made  a  further  ship- 
ment to  the  defendant  by  the  Alliance,  with  directions  to  sell 
the  same  on  his  account,  and  with  the  proceeds  to  protect 
the  bill  when  due.  On  the  6th  of  November,  when  the 
bill  became  due,  and  was  presented  to  the  defendant,  he 
paid  400/.  on  account  of  it,  but  refused  to  pay  the  re- 
mainder, which,  together  with  the  expences,  the  plaintiff 
was  ultimately  obliged  to  pay.  The  proceeds  of  the  ship- 
ment by  the  Alliance  were  421/.  U.  1  \d.  of  which  the  400/. 
paid  by  the  defendant  on  account  of  the  bill  was  part. 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover. 

Brougham  for  the  plaintiff.     The  question  is,  whether 
the  bill  of  exchange  upon  which  the  action  is  brought,  was 
drawn  in  conformity  with  the  conditions  contained  i^  the 
defendant's  letter  of  the  Sd  of  September,  1818,  because  if 
it  was,  the  plaintiff  is  entitled  to  recover.     There  are  two 
objections  taken  to  the  bill,  first,  that  it  is  drawn  at  '^  six 
months  after  sight,"  and,  second,  that  it  is  directed  to  be' 
''  charged  to  account  as  advised."    The  first  of  these  ob- 
jections, however,  never  occurred  to  the  defendant,  until 
this  action  was    brought.     Neither  of    them,  however,  is 
available.  The.  conditions  are  in  these  words : — **  We  consent 
to  make  the  advance  required  upon  the  terms  described, 
(which  allude  merely  to  the  rates  of  insurance)  on  receiv-. 
ing  the  bills  of   lading,  filled  up  to  our  order,  with  the 
particular  freight  specified,  and  accompanied    by  an  order 
for  insurance.     On  receiving  these  documents,  and  no  ir- 
regularity  appearing,  we  shall  accept  your  drafts  at  the  usual 
date.*'    First' then,  with  regard  to  the  date.     There  is  no- 
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thing  in  the  defendant's  undertaking  at  to  ninety  day's  sight ; 
it  only  prescribes  that  the  bills  shall  be  drawn  *'  at  the  usual 
date,"  and,  non  constat,  that ''  six  months  sight*'  is  not  '*  the 
usual  date"  for  bills  drawn  at  Demerara  upon  London.  If  Barclay. 
the  date  was  unusual,  it  was  for  the  defendant  to  have  proved 
it  at  the  trial;  but  he  did  not,  and  the  Jury  have  found  that 
it  is  ''  the  usual  date.**  Upon  the  same  principle,  it  follows 
that  the  adoption  of  that  date  was  not  an  **  irregularity/' 
Then,  was  it  prejudicial  to  the  defendant?  Clearly  not;  it 
was  decidedly  beneficial  to  him,  as  it  gave  him  a  loi^r  in- 
terval to  provide  for  the  claim  made  upon  him.  As  to  the 
direction  of  the  bill  to  be  '*  charged  to  account  as  advised," 
how  is  this  an  irregularity  ?  This  is  the  universal  language 
of  the  commercial  world  in  such  transactions.  Did  it  con- 
travene any  of  the  conditions  in  the  defendant's  undertaking  i 
It  could  not,  because  there  is  no  allusion  to  the  sub- 
ject in  those  conditions.  Was  it  prejudicial  to  the  defend- 
ant ?  Quite  the  contrary ;  for  it  gave  him  an  unlimited  and 
general  control  over  the  proceeds  of  both  the  cargoes,  in- 
stead of  confining  either  of  them  to  this  particular  bill. 
Whpt  then  is  the  objection  to  the  acceptance  of  the  bill  i 
None  but  the  failure  of  George  Laing,  and  that  affords  no 
legal  answer  to  the  present  action. 

Campbe/l,  for  the  defendant.  However  equitable  the 
plaintiff's  claim  may  be,  it  cannot  be  supported  in  a  court 
of  law.  The  defendant's  undertaking  was  altogether  con- 
ditional ;  and  if  the  plaintiff  has  not  observed  the  condi- 
tions, this  action  cannot  be  maintained.  One  of  the  condi- 
tions is,  that  no  "  irregularity"  shall  appear.  But  upon  the 
face  of  this  bill  there  does  appear  an  *'  irregularity ;"  for  the 
plaintiff  first  desires  a  separate  account  to  be  kept  in  re- 
spect of  each  of  the  cargoes,  and  then  draws  a  bill,  without 
stating  to  which  of  those  accounts  it  is  to  be  charged.  It 
is  to  be  ^'  charged  to  account  as  advised."  How  advised? 
No  advice  is  ever  forwarded  upon  the  subject.    It  might 
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182S.  s'PpJy  to  the  Susan,  or  it  might  apply  to  the  Henry.  How 
was  the  defendant  to  judge  between  them  f  To  which  ever 
account  the  defendant  charged  it  he  might  have  been  wrong, 
Barclay,  ^nd  therefore  a  bill  so  drawn  waa  irregular ,  and  in  violation 
of  the  terms  of  the  agreement.  Another  condition  was,  that 
the  bills  should  be  drawn  at ''  ninety  days  sight/'  or  at "  the 
usual  date.''  Both  these  expressions  are  found  in  the  de- 
fendant's letter,  but  that  letter  must  be  taken  as  a  whole ;  one 
part  of  it  must  be  read  as  illustrating  and  explaining  the 
other;  that  is  the  only  just  way  of  reading  it,  and  m  that 
view  it  is  not  too  much  to  say  that  the  condition  was  ab- 
solute, that  the  date  should  be  *'  ninety  days  sight"  The 
redundancy  of  expression  proves  that  *'  ninety  days  sight" 
was  ''  the  usual  date,"  and  that  it  was  at  that  date  the  bills 
were  to  be  drawn.  But  even  waiving  that  argument,  the 
plaintiff  has  still  violated  the  agreement.  Can  it  be  assumed 
that  six  months  sight  is  ^'  the  usual  date  f"  No  evidence  has 
been  produced  of  that  fact,  and  it  was  competent  to  the 
plaintiff  to  have  produced  it,  if  any  such  were  in  existence. 
The  defendant,  in  making  this  promise,  was  incurring  great 
risk  and  heavy  responsibility.  His  promise  therefore  ought 
to  be  construed  strictly  and  rigorously,  and  the  slightest 
deviation  from  its  terms  ought  to  operate  as  a  total  release. 
It  has  been  decided  that  a  guaranty  to  accept  a  bill  for  a 
given  sum  will  not  extend  to  a  bill  of  any  greater  amount^  f 
Philips  V.  Astling  (a),  and  the  principle  will  operate  as  well 
in  reference  to  any  other  terms  of  a  bill  as  to  the  sum.  It 
is  clear  Uiat  the  plaintiff  meant  the  bills  to  be  drawn  at 
ninety  days  sight ;  this  intention  the  plaintiff  has  defeated ; 
and  if  any  variance  be  allowed,  where  is  the  line  to  be 
drawn  f  But  there  is  one  view  of  the  case  in  which  it  wiU 
appear  that  the  defendant  might  have  been  very  seriously 
prejudiced  by  this  extension  of  the  date.  Suppose  the  pro- 
ceeds of  the  cargoes  had  been  insufficient  to  protect  the  ad* 
vances,  in   that  case  the   plaintiff  would  have  to  look  to 

(a)   Taant.  206. 
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Gtorge  Laing  for  his  security,  and  his  claim  upon  him  would 
have  been  delayed  very  considerably^  and  indeed  so  long  as 
to  render  his  security  wholly  unavailable,  because  he  migfit 
have  become  insolvent  during  the  interval.  It  seems  clear, 
therefore,  that  the  plaintiff  has  in  two  material  points  vio« 
lated  the  conditions  upon  which  the  defendant's  undertaking 
was  given,  and  therefore  he  is  in  no  condition  to  maintain 
this  action. 

Brougham,  in  reply,  was  stopt  by  the  Court. 

Bayley,  J. — ^There  is  no  difficulty  in  this  case.  The 
engagement  which  gave  rise  to  the  action  originated  in  the 
letter  of  the  3d  of  September,  1818.  That  letter  is  written 
by  George  Laing,  making  a  proposal  in  favour  of  his  bro- 
ther James,  which  proposal  the  defendants  by  their  answer 
accept  with  reference  clearly  to  James.  In  pursuance  of 
the  agreement  thus  entered  into,  James  makes  shipments, 
first  by  the  Susan,  and  afterwards  by  the  Henry,  and  it  is 
not  suggested,  so  far  as  the  invoices^  the  bills  of  lading,  and 
the  orders  to  insure,  are  concerned,  but  that  those  shipments 
are  made  in  strict  compliance  with  the  terms  of  the  agree- 
ment. Then  on  the  4th  of  March,  1819,  he  draws  the  bill 
for  500/.  and  the  question  is,  whether  that  was  such  a  bill  as 
^by  those  terms  he  was  warranted  in  drawing,  and  the  de- 
fendant was  bound  to  accept.  It  is  drawn  ^'  at  six  months 
sight,**  and  is  directed  to  be  *^  charged  to  account  as  ad- 
vised," not  specifying,  certainly,  to  which  account  it  is  to  be 
charged,  whether  to  the  shipments  by  the  Susan,  or  to  those 
by  the  Henry,  The  reasons  given  by  the  defendants  at  the 
time  for  his  refusal  to  accept  this  bill,  were  two ;  first,  in 
not  stating  on  the  face  of  it  to  which  account  it  was  to  be 
placed ;  and  second,  that  as  George  had  become  insolvent, 
he  was  no  longer  in  possession  of  his  security  for  his  ad- 
vances, and  therefore  was  released  from  this  undertaking  to 
advance  at  all.  These  were  the  only  reasons  thei^ given  for 
vol.  II.  u  M 
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1823.  ^^^  accepting  the  bill,  for  no  objection  was  made  to  the 
'•^^w^^^  date  of  the  bill  at  that  time,  although  it  is  relied  upon  now. 
Laing  jj  jg  perfectly  clear  to  my  mind,  that  the  insolvency  of 
Barclay.  George  had  no  effect  whatever  upon  the  contract  entered 
into  between  the  defendants  and  James,  nor  indeed  is  that 
point  contended  for  now.  Then  as  to  the  other  two  objec- 
tions ;  first,  was  the  omission  to  state  to  which  account  the 
bill  was  to  be  placed,  such  a  deviation  from  the  contract  as 
exonerated  the  defendants  from  a  liability  to  accept  i  I  am 
of  opinion  that  it  was  not,  at  least  not  in  toto.  The  de- 
fendant had  two  courses,  either  of  which  he  would  have  been 
justified  in  pursuing;  he  might  have  placed  the  bill  to 
whichever  of  the  two  accounts  he  preferred ;  or,  he  might 
have  waited  until  he  had  written  for  precise  instructions  on 
the  subject.  But  he  pursues  neither  of  these.  He  keeps 
the  money  arising  from  the  proceeds  of  both  shipments,  and 
does  not  charge  the  bill  to  the  account  of  either.  This  I 
think  he  had,  under  no  circumstances,  a  right  to  do,  and 
therefore  I  am  of  opinion  that  this  objection  affords  no 
ground  for  the  non-acceptance  of  the  bill.  Then,  secondly, 
what  is  the  effect  of  the  variation  in  the  date  of  the  bill  i 
If  the  letter  of  the  3d  of  September,  1818,  had  contained  a 
specific  condition  that  all  the  bills  should  be  drawn  at 
**  90  days  sight,"  in  terms,  there  might  be  very  considerable 
weight  in  this  objection.  But  that  is  not  the  fact,  nor  are 
there  any  circumstances  in  the  case  from  which  we  are 
obliged  to  infer,  that  it  was  the  intention  of  the  parties  to 
confine  the  mode  of  drawing  to  that  one  date  specifically. 
The  words  are  **  at  90  days  sight,"  or  '*  at  the  usual  date." 
If  six  months  had  been  an  unusual  date  for  bills  drawn  under 
such  circumstances,  the  Jury,  who  are  the  best  possible 
judges  of  such  questions,  would  doubtless  have  found  that 
fact.  But  they  have  not  found  it,  and  therefore  it  is  quite 
impossible  that  we  should  infer  it.  Besides,  in  such  a  case 
as  this,  it  id  important  to  look  to  the  relative  situations  of 
the  parties,  and  to  see  whether  the  variation   in  the  date 


Laino 

V. 
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made  any  real  difference  in  their  respective  situations.     I       1823. 

cannot  see  that  it  did.     The  defendant,  in  the  first  instance, 

had   money  in  hand  arising  from   the  sale    of  the  cargoes 

shipped ;  so  far,  therefore,  he  was  secure,  and  it  seems  to     Barclay. 

me  that  the  precise  period  at  which  he  was  to  pay  over  that 

money  was  perfectly  immaterial,  but  that  at  all  events  a 

protraction  of  that  period,  by  drawing  the  bill  at  a  longer 

date,  could  not  possibly  be  prejudicial  to  his  interests^.     f 

think  the  true  meaning  of  the  restriction  with  regard  to  the 

date  of  drawing  is,  that  the  bills  should  not  be  drawn  at  a 

shorter  date  than  90  days,  and  consequently  that  the  drawing 

them  at  a  longer  period  than  that,  was  no  violation  of  the 

contract.     Upon  these  grounds  I  am  of  opinion  that  the 

defendant  was  never  exonerated  from  his  liability  to  accept 

t4us  bill,  and  therefore  that. the  plaintiff  is  entitled  to  recover 

his  damages  in. this  action  for  the  omission. 

HoLROTD,  J. — I  am  of  the  same  opinion.  The  object 
of  the  agreement  was,  that  the  plaintiff  should  consign 
goods  to  the  defendant,  and  that  the  defendant  should  make 
advances  upon  account  of  those  consignments.  The  defen- 
dant does  not  choose  to  bind  himself  to  accept  at  a  shorter 
date  than  90  days,  or  the  usual  date,  and  the  effect  of  that 
stipulation  is,  that  he  is  bound  to  accept  at  any  date  not 
shorter  than  90  days.  There  is  some  weight  in  the  argu- 
ment, that  if  the  proceeds  of  the  consignments  turned  out 
insufficient  to  cover  the  advances  made,  the  defendant  might 
be  prejudiced  by  having  accepted  bills  at  a  longer  date,  be- 
cause it  would  be  so  much  the  longer  before  he  would  have 
any  claim  upon  the  guaranty  of  George  Laing;  but  the 
short  answer  to  that  is,  that  it  is  quite  clear  from  the  terms 
of  the  contract,  that  the  defendant  never  contemplated 
giving  credit  to  George,  and  that  he  took  effectual  care  to 
have  available  securities  in  hand  before  he  made  any  advance 
at  all.  Then  witli  respect  to  the  direction  of  the  bill,  it 
ieems  to  me  quite  unimportant  to  which  account  it  was  di- 
ll M  2 
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rected  to  be  charged,  or  whether  no  account  at  all  was 
mentioned.    The  defendant,  by  the  agreement^  became  the 
factors  of  James^  and  in  that  character  had  a  general  lien 
upon  all  his   consignments  in   respect  of  all   the  bills  he 
drew.     In  fact,  therefore,  the  defendant  was  bene6ted  by 
this  mode  of  wording  the  bill,  because  as  the  plaintiiF  did 
not  limit  that  bill  to  the  account  of  any  particular  cargo,  the 
defendant  had  a  right  to  extend  it  to  all  the  cargoes,  and 
thus  his  security  became  greater  than  it  would  have  been,  if 
he  had  specifically  appropriated  it  to  any  one  account.     It 
seems  to  me,  therefore,  that  neither  of  these  objections 
affords  a  valid  defence  to  the  action,  and  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Court. 


Best,  J. — It  has  been  argued,  that  we  are  to  construe 
the  letter  in  question  strictly  and  literally,  but  considering 
it  as  an  agreement  of  a  mercantile  nature,  not  relating  to 
matters  of  mere  law,  I  think  we  ought  to  give  it  a  liberal 
construction,  and  for  the  reasons  given  by  my  learned 
Brothers,  I  think  this  action  maintainable. 

Judgment  for  the  plaintiff. 


BUCKMASTEB   V.  MaCKMAHOK. 

Where  de*  J.  HE  defendant  being  sued  by  bill,  "had  a  rule  to  plead 
by  bill,'  had  '*  ""^'^  ^wo  days  before  the  Essoign  day  of  the  Term/'  The 
two™  ays  be-''  ^^*^W  ^^J  f®"  <>"  *  Monday,  and  on  the  Saturday  defen- 
fore  the  £«•      dant  not  having  pleaded,  plaintiff  signed  judgment  as  for 

toign  day  of  r  i  Vx  i  •  i      i       •     i  ^ 

the  Term*'  to  want  of  a  plea.  On  a  rule  to  set  aside  the  judgment  for 
^MMffiTday  *  irregularity,  the  question  was,  whether  Sunday  bong  a 
felt  on  a  Mon.  dies  non,  the  defendant  had  not  till  the  Monday  to  plead, 
feudant  not  .  within  the  meaning  of  the  rule. 

having  plead- 
ed on  the  Mwrdai/f  plalntiflT  sisned  judgment  at  for  want  of  a  plea,  tha  Court  lefbisd 
to  Mt  aside  the  jud^graent  for  irregnlanty. 
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After  hearing  Phtt,  for  the  plaintiff,  and  Chitty.  for  the        1823. 
defendant. 


The  Court,  without  laying  down  any  general  rule  of 
practice  in  such  cases,  said,  that  as  the  object  of  the  rule 
to  plead  was  evidently  to  give  the  plaintiff  an  opportunity 
of  signing  judgment  before  the  Essoign  day  of  the  Term, 
they  could  not  say  that  the  judgment  in  this  case  was  ir- 
regularly  signed. 

Rule  discharged  (a), 

(«)  Vide  Coote  v.  Jaeqnet,  t  T.  R.  77.    Pdk  ▼.  Rendk,  Id,  465 ;  tod 
1a€  r,  CarUoH,  Id.  642. 


BOCKMAITim 
V. 

Macxmahom. 


Clay  and  Others,  surviving  Administrators,  with  the  Will 
annexed,  of  Assets  unadministered  by  N.  Calvert  and 
R.Bond,  deceased.  Executors  of  T.Calvert,  de- 
ceased, V.Willis,    surviving  Executors  of   Parkin* 

SON. 


Ti 


HIS  was  an  action  for  money  had  and  received  by  the  C.  in  conti- 
defendant's  testator,  to  the  use  of  N.  Cahert  and  B.  Bond^  loan  of  400L 

as  executors  of  T.  Calvert,  which  the  defendant,  as  the  sur-  ™ortga«e§  his 

'  '  real  estate  m 

vivmg  executor  after  the  death  of  jV.  Calvert  and  R.  Bond  fee  to  fT.  and 
promised  to  pay  to  the  plaintiffs  as  administrators  de  bonis  to  'sell  the' 
non.     There  were  also  counts  for  interest,  and  an  account  ifSJJVeuayinK 

stated.     Plea,    the   General  Issue.      At  the  trial  before  themselTes,  to 

pay  o?er  the 

Holroyd,J.  at  the  Lancashire  Summer  Assizes,  1821,  the  snrpiostohhn- 

self,  his  exe- 
cutors or  administrators.  Before  any  sale  is  effected,  C.  dies  after  making  his  will, 
by  which  he  devises  all  hb  real  and  personal  estates  to  trustees,  whom  he  also 
appoints  his  execntors,  in  trust,  to  sell  the  same,  and  pay  debts,  and  discharge 
incnrobrances.  In  the  life-time  of  these  trnstees,  IT.  and  Co,  the  original  mortgagees, 
sell  the  estate,  and  pay  over  the  surplus  into  the  hands  of  the  testator^s  trustees  and 
executors  attorney.  Before  the  money  Is  disposed  of,  the  tnistees  and  executors, 
and  also  their  attorney,  die.  Plaintiffs  take  out  administration  de  bonis  non,  with 
the  will  ofC.  annexed,  and  sue  the  attorney's  executor  in  assumpsit  for  money  bad 
and  received :— Held,  that  the  money  in  the  hands  of  the  latter  was  eouitable,  and 
not  legal  assets,  and  consequenUv  could  not  be  recovered  at  law :— Held  also,  that 
an  express  promise  by  the  defendant  to  pay  the  plaintiffs  the  money  in  qaestion,  was 
a  nudum  pactum,  they  having  no  title  to  it  in  a  court  of  law. 
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1823.        plaintiffs  had  a  verdict  for  1000/.  subject  to  a  reference  as 
to  the  amount  of  interest,  and  to  the  opinion  of  the  Court» 
upon  the  following  case : — 


Clay 

«. 
Willis. 


By  indentures  of  lease  and  release,  dstted  8th  and  9th  April, 
1795,  made  between  T.  Calvert,  of  tlie  one  part,  and 
T.  fVorswick,  iJ.  Wonwick,  and  Jt.  Wormick,  of  the  odier, 
the  release  reciting  that  T.  Calvert  had  opened  an  account,  - 
and  borrowed  the  sum  of  400/.  at  interest^  and  that  it  was  \ 
agreed  as  a  condition  of  the  loan,  that  T.  Calvert  should 
convey  the  premises  tliereinafter  mentioned,  to  secure  the 
payment  of  that  sum,  and  of  any  other  sums  which  might 
be  advanced  by  Messrs.  Wonwick,  with  commission,  in- 
terest, &c.  In  consideration  of  the  said  sum  of  400/.  and 
for  other  consideration  therein  mentioned,  7*.  Calvert  con- 
veyed to  Messrs.  fVorswick,  and  their  heirs  and  assigns 
(amongst  others)  certain  freehold  premises  in  St.  Leonard's 
Gate,  in  Lancaster,  to  hold  the  same  to  them  and  their 
heirs  and  assigns  for  ever.  The  release  then  empowered 
Messrs.  Worswick,  their  heirs,  &c.  to  make  sale  of  the 
premises,  and  transfer  them,  whether  jT.  C.  his  heirs,  &c. 
was  or  were  not  parties  to  the  conveyance,  and  in  the  mean 
time  Messrs.  W,  their  executors,  &c.  were  to  receive  and 
give  discharges  for  the  rents,  issues,  and  profits  of  the  said 
premises,  to  the  respective  tenants  thereof,  and  then  to  pay, 
apply,  and  dispose  of  tho  monies  to  be  raised  by  the  sales, 
and  recovered  tlierefrom,  in  the  manner  following;  viz.  in:- 
the  first  place,  that  they  should  thereout  discharge  the  costs 
and  chaises  of  the  said  recited  deeds,  and  also  the  costs 
attending  such  sale  or  sales,  and  of  executing  the  trusts,  &c.; 
and  after  the  payment  thereof,  then  that  the  said  Messrs.  IV. 
their  executors,  &c.  should  retain  and  pay  themselves  tliere- 
out,  not  only  the  said  sum  of  400/.  witli  lawful  interest,  but 
also  such  further  advances  if  any  as  they  should  make,  with 
commission,  interest,  &c.  And  after  payment  thereof,  then 
upon  trust  that  they  the  said  Messrs.  W.  their  executors. 
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&c.  should  pay  and  apply  the  surplus  monies^  if  any  should        1823. 
remain  in  their  hands  after  discharging  tlie  full  of  their  de- 


Clay 
u 


mands  against  the  said  T.  C.  to  him  the  said  T.  C.  his  exe-  «• 

.    .  WiLLII* 

cutors  or  admmistrators,  or  to  such  person  or  persons  to 
ivhom  he  or  they  should,  by  any  writing  or  writings  under 
his  or  their  hands,  direct  or  appoint  the  same  to  be  paid, 
and  to  or  for  no  other  use,  trust,  intent,  or  purpose  whatso- 
ever. The  release  then  contained  a  declaration  that  the 
receipts  of  the  Messrs.  fV.  should  be  sufficient  discharges, 
and  a  covenant  by  T.  C.  for  payment  of  the  principal  and 
interest,  and  to  execute  conveyances  if  required.  T.  Calvert 
died  in  October  1799f  insolvent,  and  by  his  will,  after 
charging  all  his  real  and  personal  estates  with  the  payment  of 
his  debts  and  funeral  and  testamentary  expences,  gave,  de- 
vised, and  bequeathed  all  his  messuages,  lands,  tenements, 
hereditaments,  real  estate,  leasehold,  and  chattel  interests 
in  estates,  and  his  goods,  personal  estate,  aud  effects,  and 
all  his  estate,  property,  and  interest  therein,  to  his  sons  John 
and  Nathaniel  Calvert,  and  his  grandson  Robert  Bond,  to 
hold  to  them,  their  heirs,  executors,  &c.  for  ever,  for  and 
according  to  the  nature,  and  tenure  thereof,  upon  trust,  to 
sell  his  freehold  and  leasehold  lands  and  tenements,  and  to 
convert  his  personal  estate,  merchandize,  and  effects,  into 
money,  and  collect  his  debts,  and  apply  the  produce  of  the 
whole,  first  in  paying  his  expences,  then  his  debts,  and  to 
divide  the  surplus  as  therein  mentioned ;  and  he  appointed  his 
said  sons  John  and  Nathaniel,  and  Robert  Bond,  executors. 
By  a  codicil  he  revoked  the  appointment  of  John  as  a  trus- 
tee and  executor.  Probate  was  duly  granted  to  Nathaniel 
Calvert,  power  being  reserved  for  Robert  Bond,  who  after- 
wards  died  abroad,  to  take  probate  also.  N.  Calvert  also 
died  abroad,  leaving  part  of  the  testator's  goods  unadmini*- 
tered,  and  afterwards,  on  l6th  January,  1810,  administr^ 
tion  de  bonis  non,  with  the  will  and  codicil  annexed,  was 
granted  to  the  present  plaintiffs.  After  T.  Calvert* s  death, 
and  during  the  life-time  of  the  executors,  N.  Calvert  and 


CASES  IN  THE   KING*S   BENCH, 

12.  Bond,  the  said  freehold  premises  in  St.  Leonardos  Gate, 
yvere  pat  up  to  sale  by  auction,   and  purchased  by  Mr. 
W.  Dowbiggin  for    10521* ;    and  in  pursuance  thereof  the 
premises  were  conveyed  to  him  by  indenture  of  lease  and 
release,  to  which  N.  Calvert  and  12.  Bond,  being  described 
as   trustees  and    executors    under  T.  Calverfs  will,    were 
parties.     The  balance  of  the  purchase-money,  after  deduct- 
ing Messrs.  fVorswick^s  debt,  &c.  was  691/*  4^*  was  paid  by 
Dowbiggin  to  J.  Parkinson,  the  defendant's  testator,  who 
was  an  attorney  at  Lancaster,  and  acted  on  this  occasion  as 
solicitor  both   for  Messrs.  Worswick   and  N.  Calvert,  and 
12.  Bond,  the  trustees  and  executors  ;  and  after  paying  the 
expences  of  the  sale,  and  Parkinson*8  bill,  the  sum  of  550/. 
remained  in  his  hands.     After  the  letters  of  administration 
granted  to  the  plaintiffs,  and  after  the  death  of  the  defend- 
ant's testator,  several  applications  were  made  by  the  plain- 
tiffs-^to  the  defendant,  upon  all  of   which   the  defendant 
admitted  that  550/.  arising  from  the  sale  of  the  premises  in 
St.  Leonardos  Gate,  was  due  from  hb  testator  to  the  estate 
of  T.  Calvert,  on  the  balance  of    accounts,  with  interest, 
after   the    rate  allowed  by  the  Lancaster   bank,  from    the 
I5th  March,   1803.     In  May,  1818,  a   memorandum  was 
produced  and  read  to  him  by  the  plaintiffs'  attorney,  stating 
the  said  sum  and  interest  to  be  due  to  the  administrators  of 
T.  Calvert,  from  the  said  J.  Parkinson,  which  the  defendant 
acknowledged  to  be  perfectly  correct,  and  declared  that  he 
.had   always  said  he  would  pay  it.     He  told  the  plaintiffs' 
attorney  that  an   action  was  unnecessary,  and  that  he  was 
then  going  to  London,  and  would  pay  it  on  his  return.     In 
July  1818,  he  said  to  a  person  who  applied  on  behalf  of 
the  plaintiffs,  that  he  would  give  a  check  for  the  amount  a 
fortnight    after  his   return  from  London.    Afterwards,   the 
defendant  said  he  was  advised  he  could  not  safely  pay  the 
money  without  an  indemnity,  and  prior  to  these  promises, 
the  defendant  said  he  would  if   he  could  with  safety,  but 
n^vcr  denied  that  the  sum  of  550/.  arising  from  the  sale  of 
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the  premises^  was  hi  his  hands  as  Par1draorC%  ezecutofi  and 
on  one  occasjon  he  offered  to  pay  it  over  on  having  a  bill 
filed,  and  a  decree,  or  on  receiving  an  indemnity  from  the 
present  plaintiffs. 

Parkty  for  the  plaintiffs,  contended,  that  this  action  was 
properly  brought  by  the  plaintiffs  as  administrators  de  bonis 
non.    Admitting  that  the  money  claimed  was  the  proceeds  of 
the  testator's  real  estate,  still  that  estate  had  been  during  his 
life-time  conveyed  to  trustees,  with  absolute  power  to  sell, 
and  to  retain  the  surplus,  after  payment  of  their  own  debt, 
as  personal  property.    The  testator  had  therefore  at  the 
time  of  his  death  no  legal  interest  in  the  estate,  although  he 
had  an  equitable  right  to  receive  it  back  upon  satisfection  of 
the  debt  to  Messrs  JVorswick,   and  a  legal  right  to  the 
balance  after  the  sale  had  been  effected,  which  legal  right 
survived  to  his  executors.    As  executors,  therefore,  it  is 
clear,  that*  the  plaintiffs  might  have  maintained  an  action  for 
that  balance,  and  the  same  right  belongs  to  them  as  ad- 
ministrators de  bonis    non.     For    this  Hirst  .v.  Smiih  (a), 
Partridge  v.  Court  (b),  Covoell  v.  Watts  (c),  Powley  v.  N«r- 
ton  {d),   and  Catherwood  v.  Chabaud  (e),   are    authorities. 
{Bayley,  J.    In  the  case  of  a  devise  of  real  estate  to  exe- 
cutors with  power  to  sell,  are  the  proceeds  of  the  sale,  legal 
or  equitable  assets  in  their  hands  ?).    They  are  clearly  legal 
assets,  and  there  are  many  decisions  to  that  effect,  as  Girling 
v.Leeif),  Greaves  v.  Potx)ell{g\  Com.  Dig.  (h),  and  ToUer^s 
Executor  (i).   It  has  been  also  held  in  King  v.  Ballet  (J  ),  that 
the  money  arising  from  the  sale  of  a  trust  term,  was  legal 
assets,  which  is  a  very  strong  case,  because  by  the  statute 
of  frauds  such  an  interest  is  not  made  legal  assets  in  the 
hands  bf  the  executor  of  the  cestui  que  trust,  and  conse* 
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(a)  7  T.  R.  ISX. 

(b)  5  Price,  41 1. 

(c)  6  East,  405. 
id)  2  Marsh.  147. 
(0  Ante,  271. 


(/)  1  Vera.  63. 
lg)t  Id.  248. 
(A)  Tit.  Atieti,  C. 
(t)  Lib.  3.  C.  8.  8. 413. 
{J)  t  Vera,  t^ 


ChkY 
V. 

Willis. 
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1823.        quendy  there  was  no  legal  mode  of  recovering  the  term. 

^"^^s/^      Now,  all  these  cases  go  to  shew,  that  although  the  testator 
^^^        has  no  legal  mterest  in  the  estate  at  the  time  of  his  death, 

Wuxrs.       and  consequently  his   executors  can  claim  no  legal  interest 
in  it,  still,  where  the  estate  is  sold,  and  the  proceeds  dis- 
tributed agreeably  to  the  will,  the  executors  have  a  right  to 
the  surplus ;  and  it  is  also  clear,  that  th<s  surplus  in  their 
hands,   they   being    both   executors  and  trustees,  is  I^al 
Assets.    Anonymous  (a),  Dyer,  9,64,  Burwell  v.  Corrant  (b), 
and  Vintf^s  Abridgment  {c).    In  this  case,  so  soon  as  the 
money  was  paid    into  Parkinson's   hands,   the    trust    had 
vdiolly  ceased,  and  therefore  the  only  proper  means  of  re- 
covering it  was  by  an  action  in  the  present  form.     It  cannot 
indeed  be  denied,  that  the  assets  in  such  cases  are  held  to 
be  legal  only  where  the  executor  has  an  absolute  power  to 
sell,  and  therefore  if  the  testator  here  had  possessed  the  legal 
estate  at  the  time  of  his  death,  and  had  devised  that  estate 
to  trustees,  without  giving  them  an  absolute  power  to  sell, 
the  money  would    certainly  have  been  equitable,  and  not 
l^al  assets.     Silk  y.  Prime  (dy     But  the  real  question  in 
this  case  is,  whether  the  estate  came  to  Calvert  and  Bond 
as  devisees,  or  as  executors,  because  if  they  took  as  devisees 
only,  the  present  argument  foils    to   the  ground.     But  it 
is  quite  evident  from   the  language  of   the  will,  that  the 
testator  intended  them  to  take  it  as  executors,  and  meant 
the  proceeds  to  be  legal  assets  in  their  hands,  and  distri- 
butable accordingly,  for  he  directs  the  Messrs.  Worswick  to 
pay  over  the  money  to  himself,  his  executors,  or  adminis" 
trators.    This  case  therefore  seems  to  be  clearly  within  the 
principle  acted  upon  in  all  the  authorities  alluded  to,   and 
therefore  the  present  action  is  maintainable. 

Armstrong  for  the  defendant.     The  estate  in  question 
was,  undoubtedly,  conveyed  to  Messrs.  Worsmck  as  a  se- 

(a)  «  Vera.  405.  (c)  Tit.  Executors^  C.  a.  5. 

ib)  Hard.  405.      .  (<0  1  Bro.  C.  C.  140. 
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curity  for  advaiices  made  by  tbem,  and  therefore,  although 
the  deeds  import  an  absolute  conveyance,  they  amount  in 
fact  to  a  mortgage  only.  The  decisions  upon  this  point, 
carry  the  principle  even  further  than  is  necessary  for  the 
present  argument.  Here  a  loao  of  money  is^  upon  the  face 
of  the  deed,  the  only  consideration  for  the  conveyance ;  but 
in  Cripps  v.  Jee  {a)  the  loan  was  established  by  other  evin 
deuce  than  the  deed  itself,  and  upon  that  evidence  it  was 
held  to  be  a  mortgage.  So  in  Boicen  v.  Edwards  (6)  the 
deed  itself  did  not  afford  evidence  of  a  loan,  but  as  it  ap- 
peared that  a  bill  had  been  filed  by  the  father  of  the  de- 
fendant for  the  land  or  the  money,  that  also  was  held  to  be 
a  mortgage.  A  similar  rule  was  adopted  in  Howard  v. 
Harris  (c),  and  numerous  other  authorities  might  be  men- 
tioned establishing  the  same  point.  The  result  then  in  this 
case  iS|  that  the  money  in  question  was  a  part  of  the  pro« 
duce  of  the  real  estate  of  the  testator  sold  after  his  death, 
and  there  must  be  shewn  to  be  a  clear  right  of  action  in 
the  executors,  as  such,  against  the  trustee,  before  the  ques- 
tion of  assets  can  arise ;  and  as  no  such  right  has  been- 
established,  that  question  does  not  arise,  and  this  action  is 
not  muiutaiuable. 


The  Court  stopped  him,  and  proceeded  to  give  judgment.' 


Bay  LEY,  J. — When  this  case  is  considered  in  its  true 
light,  it  seems  to  me  to  be  free  from  all  difficulty  as  a  ques- 
tion of  law.  The  defendant  certainly  has  no  right  to  keep 
the  money,  it  ought  to  be  distributed  among  the  creditor» 
of  Thomas  Calvert;  but  that  distribution  must  be  made 
according  to  the  strict  rules  of  law.  Now  the  first  rule  is, 
that  if  the  money  is  legal  assets,  the  administrators  de  bonis 
nou  are  entitled  to  it,  and  they  are  to  distribute  it  among 
the  creditors  in  proportion  to  the  superiority  of  their  claims ; 
the  second  is,  that  if  it  is  equitable  assets,  all  the  creditors 

(a)  i  Bro.  C.  C.  47i.         (6)  1  Ch.  R^p.  2S2.        (c)  X  Vera.  190. 
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1028*        wUl  receive  a  share  pari  passu.    The  deed  of  17959  in  my 
^^^'^      opinion,  amounts  to  no  more  than  a  mortgage.    There  is  a 
9.  loan  to  Thomas  Caheri,  a  covenant  by  him  for  the  re-pay* 

ment  of  that  loan  with  interest,  and  a  power  of  sale  in  case 
of  default;  but  that  power  of  sale  had  in  view,  first,  the 
repayment  of  die  principal  money,  and  then  the  delivery  of 
die  surplus  to  himself,  his  executors  and  administrators,  or 
any  person  whom  he  or  they  should  appoint.  The  estate 
was  not  sold  till  after  the  testator's  death,  and  therefore  at 
the  time  of  his  death  he  had  an  equity  of  redemption,  which 
if  he  had  made  no  will  would  have  descended  to  his  heir ; 
if  free  from  charge,  to  his  own  use ;  and  if  charged,  then 
as  equitable  assets  in  his  bands.  But  the  testator  does  dis- 
pose of  it,  and  in  these  express  terms :  **  all  my  messuages, 
holds,  tenements,  hereditaments,  real  estate,  leasehold  and 
chattel  interests  in  estates,  goods,  personal  estate  and  ef- 
fects, and  all  my  estate,  property,  and  interest  therein,  to 
my  sons  J.  and  IST.  C,  and  my  grandson  R.  B.,  to  hold  to 
diem,  their  heirs,  executors,  administrators,  and  assigns,  for 
ever,  upon  trust  to  sell,"  and  then  he  appoints  them  his 
executors.  He,  dierefore,  unites  in  their  persons  the  cha- 
racters of  executors  and  trustees,  but  he  makes  the  devise 
to  them  in  the  latter  character.  The  property  devised  then 
was  an  equity  of  redemption,  and  it  came  to  diem  in  their 
character  of  trustees,  and  was  received  for  them  as  such  by 
their  agent.  Tlien  was  the  money  legal,  or  was  it  equitable 
assets  i  I  think  it  was  clearly  equitable,  and  upon  two  dear 
principles ;  first,  that  the  subject-matter  of  the  devise  was 
equitable  property  at  the  time  of  the  testator's  death ;  and, 
second,  that  the  devise  was  in  trust  to  pay  debts.  With 
respect  to  the  first,  it  was  held  in  Sir  Charles  Cox's  case  (a), 
and  in  Hartwell  v.  Chiiiers  (b),  that  the  equity  of  redemp- 
tion of  a  term  was  equitable  assets,  and  so  therefore  is 
die  equity  of  redemption  in  diis  case.  With  reference  to 
the  second,  there  are  a  great  many  cases  directly  in  point. 

<«)  3  P.  WiBf.  341.  (6)  Amb.  308. 
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There  is  the  early  case  of  Lewin  v.  Okdetf  {a),  then  Silk  ▼•        18S8. 
Prime  (b),  where  all  the  former  cases  were  fully  considered,      ^^^^/^^ 
and  Newton  v.  Bennett  {c);  all  which  have  been  recently  «. 

reviewed  and  recognized  as  law  by  the  present  Lord  Chan-       w  uxii. 
cellor,  in  Bailey  v.  Ekins  (d),  and  Skiphard  V.  Lutwidge  (e). 
Some  of  the  old  cases  alluded  to  in  argument  have  certainly 
decided  that  the  proceeds  of  lands  devised  to  trustees  for 
the  payment  of  debts,  they  being  also  made  executors,  are 
legal  assets;   but  all  the  more  recent  authorities  are  de* 
cidedly  the  other  way.    I  am  therefore  of  opinion  that  die 
proceeds  of  this  estate  were  equitable  assets ;  and  it  is  coih 
ceded,  that  if  they  are  so,  the  administrators  de  bonis  non 
cannot  pray  in  aid  the  covenant  to  repay.    The  promise 
made  by  the  defendant  in  this  case  to  pay  over  the  money 
cannot  affect  the  question  now  before  the  Court;  it  was 
made  to  a  person  not  legally  entitled  to  the  bene&t  of  it,  and 
is  therefore,  as  between  those  parties,  a  nudum  pactum. 
Upon  these  grounds  I  am  clearly  of  opinion,  that  the  de* 
fendant  is  entitled  to  judgment  of  nonsuit. 

HoLROYD»  J. — I  think    this  action  not   maintainable. 
The  promise  alleged  to  have  been  made  by  the  defendant 
makes  no  difference  in  the  case,  because  the  executors  would 
not  be  entitled  to   receive  the  money.     Such  a  promise 
would  be  nudum  pactum,  and  could  not  be  enforced  in  a 
court  of  law.    The  deed  of  the  8th  and  9th  of  Jpril,  1795, 
appears  to  me  only  to  amount  to  a  mortgage  with  a  power 
of  sale.     If  the  power  of  sale  so  given  was  executed,  and 
the  real  estate  converted  into  money  in  the  lif6-time  of  the 
person  standing  in  the  situation  of  mortgagor,  the  surplus 
would  have  passed  to  his  personal  representative ;  but  not 
being  converted  in  his  life-time,  I  apprehend  that,  inde- 
pendently of  the  will,   the  equitable  right  to  the  estate 

{«)«Atk.50.  (i0rVei-S19. 

{b)  1  Bro.  C.  C.  140.  (e)  8  Id.  f6. 

(c)  lid,  154. 
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1823.  would  pass  to  the  beir^at-Iaw,  and  not  to  the  personal  re- 
^••^v^  presentativOy  and  upon  redeeming  the  mortgage  he  would  be 
^^^^  endded  ta  the  legal  estate.  If  he  declined  doing  that,  and 
WiLUs.  suffered  a  sale  to  be  made  by  the  mortgagee,  the  surplus 
would  go  to  him,  and  not  to  the  executor.  The  trust  to 
sell  given  to  the  execntors,  even  though  executed,  would  not 
make  the  proceeds  legal  assets,  nor  make  any  difference  in 
the  case,  so  as  to  convert  the  property  into  a  personal  estate, 
and  vest  it  in  persotis  filling  a  representative  character. 
Whatever  may  have  been  decided  in  former  cases,  some  of 
which  are  in  Femon,  it  has  been  since  completely  setded 
that  a  devise  to  trustees  (who  are  also  made  executors  of  the 
wiQ),  in  trust  to  sell  for  the  payment  of  debts,  &c.  does  not 
convert  the  proceeds  into  legal,  but  renders  them  equitable 
assets.  This  is  established  by  the  cases  which  have  been 
alluded  to  in  argument;  Newton  v.  Bennett,  Silk  v.  Prime, 
Lemin  v.  Okeky,  Barton  v.  Boucher,  and  Batson  v.  Linde* 
green  (a).  It  is  fully  established,  therefore,  that  in  such  a 
case  as  the  present  the  assets  are  equitable  and  not  legal. 
If  they  are  equitable,  then  the  heir  of  the  surviving  trustee 
was  the  persoil  to  receive  and  account  for  them,  and  not 
die  personal  representative  of  the  testator,  and  therefore 
the  present  plaintiffs  who  fill  that  character  are  not  the 
persons  to  receive  the  money  arising  from  the  sale. 

Best,  J.— After  the  full  discussion  which  diis  case  has 
received,  it  is  scarcely  necessary  I  should  say  a  word  upon 
■  the  subject.  It  appears  to  me,  from  the  cases  which  have 
been  referred  to,  that  these  are  equitable  and  not  legal  as^ 
sets,  and  consequendy  the  present  plaintiff  has  no  right  t6 
dispose  of  them ;  and  if  he  has,  this  is  not  the  mode  of  re- 
covering equitable  asseti^.  It  has  been  forcibly  urged,  that 
this  is  nothing  more  than  a  mortgage,  and  several  cases  have 
been  cited  as  establishing  that,  upon  the  death  of  the  mort- 
gagor,  he  had  no  more  than  an  equitable  interest  in  the  pro- 

(a)  2  Bro.  C.  C.  94. 
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perty,  and  conseqaentlj,  that  upon  the  sale^  the  proceeds        1823. 
would  still  be  equitable.     We  do  not,  however,  want  the       v^n^^i^ 
authority  of  decisions  in  a  Court  of  Equity  for  holding,  ^^ 

that  whenever  property  is  sold,  the  proceeds  must  follow  Wiixif. 
the  nature  of  that  from  which  they  are  derived.  If  the 
property  sold  was  equitable,  it  follows  that  the  proceedings 
must  be  of  the  same  character.  It  is  only  necessary  to  look 
to  the  words  of  the  will  to  satisfy  us  that  this  is  equitable 
property,  and  cannot  go  to  administrators  de  bonis  non.  A 
trust  is  clearly  created,  and  that  trust  continues  in  the  surviv- 
ing trustee,  who  has  the  legal  interest.  If  the  plaintiffs  have 
any  claim,  it  is  in  equity,  and  not  in  a  court  of  law.  This 
case  is  clearly  distinguishable  from  Caihencood  v.  Chabaud, 
because  in  that  case  there  was  no  pretence  for  saying  that 
the  property  was  equitable.  There  the  bill  of  exchange 
was  clearly  legal  assets,  and  the  only  doubt  was  as  to  the 
person  to  whom  the  legal  remedy  belonged.  I  am  there- 
fore of  opinion,  that  the  plaintiffs  in  this  case  have  no  title 
to  maintain  this  action. 

Judgment  of  nonsuit. 


L.  Flanagan,  Esq.  v.  Watkins. 

JLIEBT  on  an  indemnity  bond.     The  case  was  thb: — In  Where  an  in- 

March,  1811,  the  plaintiff,  having  become  surety  for  the  tlTgfv^"* 

defendant   for  the  payment  of  an  annuity  of  SOO/.  per  an-  J°"f  ^°".*^fl? 

num,  granted  to  one  James  Martin,  obtained    from   the  harmless  from 

1         ^  »      •  •  1        r  ***^  payment 

defendant  a  bond  m  the  penalty  of  4200i.  which,  after  re-  of  an  annuity, 

citing  the  annuity  deed,  contained  the  following  condition :  ^^^i^Qg  gQ^^ 

*•  If  the  above  bounden  G.  fV.  his  heirs,  &c.  do  and  shall  damages,  and 

'  costs  which 

should    be 
brought  against  him,  or  that  he  might  sustain  by  reason  of  the  non-payment  of  the 
annuity  :*'— Held,  that  this  tras  not  merely  a  money  bond  within  3  Jae.  1.  c.  8,  requiring 
bail,  upon  a  writ  of  error  brought  to  reverse  a  judgment  in  an  action  upon  the 
bund. 


Watxims. 
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1823.        from  time  to  time,  and  at  all  times  hereafter,  well  and 
^^'^'^      sofficiently  save,   defend^   keep  harmless,   and  indemnified 

Vw  AM  Ail  AH 

V.  the  said  L.  F,  his  heirs,  &c.  and  his  and  their  lauds,  &c. 

respectively,  of,  from,  and  against  the  payment  of  the  said 
annuity,  and  from  the  payment  of  such  extra  premiums 
for  insurance,  loss,  costs,  charges,  damages,  and  expences 
as  aforesaid,  and  also  of  and  from  the  covenants,  conditions, 
provisoes,  declarations,  and  agreements  in  the  said  inden- 
ture and  warrant  of  attorney  respectively  contained,  and  of 
and  from  the  payment  of  all  sum  and  sums  of  money 
thereafter  to  grow  due  thereon,  or  become  payable  in  re- 
spect or  by  virtue  thereof,  and  of,  from,  and  against  all 
and  all  manner  of  action  and  actions,  &c.  which  should  or 
might  be  brought,  &c.  against,  or  that  he  the  said  L.  jP.  his 
heirs,  ice.  should  or  might  bear,  8cc.  by  reason  of  the  non- 
payment of  the  said  annuity,  and  also  by  the  non-payment 
of  such  extra  premium  for  insurance,  &c.  or  for  or  by 
reason  of  the  said  L.  F.  having  executed  the  said  indenture 
and  warrant  of  attorney  respectively,  or  in  anywise  howso- 
ever relating  thereto,  then,''  &c.  In  October  1812,  the  de- 
fendant became  bankrupt,  and  in  the  following  December  the 
plaintiff  re-purchased  the  annuity  from  Martin  at  the  price 
of  3200/.  In  Trinity  Term,  1817,  the  plaintiff  brought  an 
action  against  the  defendant  in  this  Court,  to  recover  the 
money  so  paid,  and  in  October  ISIQ,  judgment  was  given 
for  the  plaintiff  in  that  suit  on  demurrer  (a).  At  the  Sittings 
after  Trinity  Term,  1821,  a  writ  of  inquiry  to  assess  the 
plaintiff's  damages  was  executed  before  the  Lord  Chief 
Justice,  when  a  verdict  was  entered  for  the  plaintiff,  with 
2175/.  damages  and  costs.  In  Michaelmas  Term,  1821,  the 
defendant  filed  a  bill  in  Chancery,  and  obtained  an  injunc- 
tion to  restrain  the  plaintiff  from  suing  out  executioQ 
agamst  him  for  those  damages  and  costs,  which  injuno 
tion  was  dissolved  by  the  Vice  Chancellor  in  Jutie  1822, 
On  the  10th  of  July  in  the  same  year,   the  defendant 

(a)  S  Bam.  6t  Aid.  186. 
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served  the  plaiDtiff  with  the  allowance  of  a  writ  of  error  in 

the  Exchequer,  and   also  filed  an  amended  bill  in  Chancery 

to  restrain  the  plaintiff  from   suing  out  execution  upon  nis  ^^ 

verdict;  and  upon   the  last  day  of  Michaelmas  Term  last,      Watkiiis. 

the  plaintiff  obtained   a  rule  to  shew  cause  why  he  should 

not  be  at  liberty  to  sue  out  execution,  notwithstanding  the 

writ  of  error,  on  the  ground  that  it  was  brought  for  delay, 

and   that  no  bail  in  error   had  been  put  in  and  perfected. 

The  affidavit  filed  by  the  defendant,  in  answer,  swore,  that 

he  had  been  advised  by  counsel  that  there  was  error  on  the 

record,  and  denied  that  the  writ  was  brought  for  delay. 

Plati  now  shewed  cause. — The  object  of  this  rule  is  to 
compel  the  defendant  to  put  in  bail  in  error  under  the  sta- 
tute SJac.  1.  c.  8.  (flr),  which,  under  the  circumstances  of 
this   case,  and  considering    the  nature    of  this   bond,  the 
Court  will  not  order  him  to  do.    This  was  an  action  upon 
an   indemnity  bond,    and   the  condition  is   not  simply  to 
indemnify  the   plaintiff  from  the  payments  of  the  annuity, 
but  also  from  the  effect  of  certain  covenants,  8cc.  contained 
in  the  annuity  deeds,  and  the  plaintiff  in   his   declaration 
assigned  breaches  upon  both  those  points,     llie  statute  is 
confined  expressly  to  bonds  conditioned  for  the  payment  of 
money  only,  which  this   is  not.     The  defendant  has  sworn, 
that  he  is  advised  by  counsel  there  is  error  on  the  record, 
and  that   the  writ  of  error  is  not   brought  for  delay,  and 
therefore,  unless  the  bond  itself  is  within  the  statute,   the 
Court  will  not  compel  the  defendant  to  put  in  bail.     It  has 
been  decided  in  several  cases,  that  a  bond  for  the  payment 
of  money,  and  for  the  performance  of  covenants  of  what- 
ever nature,  does  not  fall  within  the  scope  of  the  statute, 
Gerrard  v.  Danhy  (6),  Butler  v.  Brushfield  (c),    Thrale  v. 
Vaughan  (d),   and  Hammand  v.  Webb  (e).      Now   if  this 

(a)  Made  perpetual  by  3  Car.  1.  (c)  10  East,  407. 

c.  4.  B.  4.  (d)  «  Stra.  1 190.    1  Wils.  19. 

(2>)  Garth.  «8.'  1  Show.  14i—  (e)  lOMod.  «81. 
«  Keb.  131. 
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can  be  considered  a  bond  for  the  payment  of  money,  suU  it 
is  a  bond  for  the  performance  of  covenants  also;  and  is 
clearly  governed  by  all  these  cases.  If  it  is  not  a  bond  for 
Watkims.  the  payment  of  money  at  allf  which  it  scarcely  can  be  said 
to  be,  being  an  indemnity  bond,  ii  fortiori  it  is  released 
from  the  obligation  imposed  by  the  statute.  Upon  these 
grounds  it  is  quite  clear  that  this  rule  ought  to  be  discharged. 

*  J,  Evans,  in  support  of  the  rule. — ^The  Judges  of  tbW 
Court  have  of  late  years  repeatedly  declared,  that  they 
would  not  countenance  the  practice  of  bringing  wiita  of 
error  beyond  the  strict  line  up  to  which  the  law  allowed 
theni|  and  in  pursuance  of  that  declaration,  have  been  in 
the  habit  of  construing  this  act  of  parliament  as  liberally 
as  possible.  This  is  a  bond  for  the  payment  of  monej 
only,  within  the  object  and  meaning  of  the  legislature,  for 
the  payment  of  money  is  the  only  material  part  of  it»  and 
the  other  provisoes  being  quite  immaterial  and  subordinate^ 
cannot  affect  the  operation  of  the  rule  laid  down  in  the 
statute*  This  has  been  decided  in  several  different  in- 
stances. In  the  case  of  a  mortgage  deed  containing  a 
covenant  for  the  re-payment  of  money  ;  Buckney  v.  ACee- 
tham  (o) ;  in  the  case  of  a  bottomree  bond,  by  which  the 
mouey  was  payable  upon  a  contingency  which  had  happened; 
Pitt  V.  Coney  (b),  Scot  v.  Brace  (c) ;  and  in  the  case  of  a  bond 
conditioned  for  the  payaMAt  of  money  where  the  sum  waa 
orjigioally  uncertain,  but  was  afterwards  reduced  to  a  certainly; 
Dean  Sf  Chapter  of  St.  PauTs  v.  Capell  (rf).  In  Chauvet  v. 
Alfray  (e),  this  statute  was  held  to  be  remedial,  and  ought  to 
be  so  construed.  Where  a  bond  is  conditioned  not  ioK  the 
payment  of  money  only,  still  when  a  breach  is  ass^^ned  for 
the  non-payment  of  money,  it  becomes  a  bond  for  that 
purpose  only,  and  the  assigning  an  additional  breach  upon 

(a)  3  Taant.  58S.  (d)  1  Lev.  117.    lKeb.61S. 

(b)  \  Stra.  476.  («)  s  Banr.  746. 
(«)  6  Mod.  38. 
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another  part  of  the  deed  cannot  vary  the  effect.    So,  where 

the  payment  of  the  money  is  conditional,  when   the  con^ 

dition  is  performed  the  obligation  to  pay  becomes  absolute,     '^-^waoah 

and  the  bond  becomes  exclusively  a  bond  for  the  payment      ^atkiri. 

of  money.    The  present   case  seems  to  fall  within   these 

principles,  and  the  cases  cited  in  support  of  the  application. 

But  in  addition  to  this,  the  more  recent  statute  of  l6  &  17 

Car,  2.  c.  8.  s.  3  (a),  seems  to  be  decisive  in  favor  of  the 

plaintiff's   application,  for  it  enacts,    ''  that  no  execution 

shall  be  stayed  by  writ  of  error  after  verdict  and  judgment 

in  any  personal  action  whatsoever,"  without  bail  being  first 

put  in.     Now  this  is  a  writ  of  error  brought  after  verdict 

and  judgment;  and  therefore  upon  the  express  language  of 

this  statute,  as  well   as  upon  the  authorities  which  have 

been  cited,  the  plaintiff  is  entitled  to  have  this  rule  made 

absolute. 

Bayley,  J. — ^The  statute  of  Charles  does  not  apply  to 
the  present  case;  it  is  confined  expressly  to  cases  where 
there  has  been  a  verdict  after  trial  and  judgment  thereon, 
and  not  to  cases  where  the  defendant  has  suffered  judgment 
to  pass  by  default,  as  the  present  defendant  has.  The  only 
question  then  is,  whether  by  the  terms  of  the  statute  of 
James,  this  is  a  bond  such  as  renders  it  necessary  for  the 
defendant  to  put  in  bail  in  error,  and  I  am  of  opinion  that 
it  is  not.  That  statute  undoubtedly  applies  exclusively  to 
bonds  conditioned  for  the  payment  of  money  only,  and  I 
cannot  say  that  this  is  such  a  bond.  I  agree  in  the  obser- 
vations that  have  been  made  with  reference  to  writs  of  error. 
I  am  aware  of  the  mischief  that  frequently  results  from  the 
practice  of  bringing  writs  of  error  where  there  is  really  no 
error,  and  the  Court  are  always  anxious  to  keep  a  jealous 
eye  upon  the  conduct' of  defendants  in  such  cases,  and  to 
prevent,  as  far  as  the  law  will  allow,  the  iiyustice  that  is 
too  often  worked  to  plaintiffs  by  this  course  of  proceeding. 

(a)  Made  perpetiitl  by  2t  &  S3  Car.  2.  c.  4. 

N    N  9 


Flanagan 

V. 


654  CASES   IN  THE   KING'S  BENCH, 

1823.  But  it  is  here  positively  sworn,  that  there  is  error  upon  the 
record,  and  that  the  writ  of  error  is  not  prosecuted  for  delay, 
and  we  have  therefore  a  mere  question  of  law  to  decide, 
Watkins.  namely,  whether  this  is  a  bond  within  the  meaning  of  the 
statute  of  James,  In  an  old  case  of  Spinks  v.  Bird(^a)t 
where  in  an  action  of  debt  on  bond,  conditioned  for  per- 
formance of  covenants,  the  defendant  craved  oyer,  and  then 
entered  nil  dicit,  and  judgment  of  default  was  entered  by 
leave  of  the  Court ;  upon  writ  of  error  brought,  it  was 
held,  that  the  matter  of  bail  was  properly  examinable  upon 
affidavit,  and  that  the  bond  being  conditioned  for  per« 
formance  of  covenants,  bail  ought  not  to  be  required.  The 
same  rule  has  also  been  laid  down  in  a  much  more  recent 
case  of  Bennett  v.  jiylett,  which  was  decided  in  this  Court 
in  Trinity  Term,  32  Geo.  3,  but  which  has  not,  I  believe, 
been  reported.  Now  is  this  a  bond  for  the  payment  of 
money  only  ?  What  does  the  condition  say  ?  It  is  an  in- 
demnity not  only  against  the  payment  of  the  annuity,  but 
against  *'  all  actions,  suits,  loss,  costs,  charges,  damages, 
and  expences  whatsoever,  which  should  or  might  be  brought, 
carried  on,  or  prosecuted  against,  or  that  the  plaintiff,  his 
heirs,  8ic.  should  or  might  bear,  pay,  sustain,  &c/'  The 
plaintiff  might  have  been  sued  upon  the  original  indenture, 
suffer  a  verdict,  and  have  execution  thereon  sued  out 
against  him.  Would  not  the  money  so  paid  by  him  have 
been  made  costs  and  damages  within  the  terms  of  the  in- 
demnity, and  might  he  not  have  sued  the  defendant  upon 
it  to  recover  it  ?  Most  certainly  he  might,  and  that  cir- 
cumstance at  once  clearly  proves  that  the  bond  is  conditioned 
for  something  besides  the  mere  payment  of  money.  I  am 
therefore  of  opinion  that  this  case  is  not  within  the  statute^ 
and  consequently  the  rule  must  be  discharged. 

» 

tioLROYD,  J.  concurred. 

(a)  1  Barnes,  72. 
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Best,  J. — By  the  common  law  the  defendant  was  never 
required  to  put  in  bail  upon  bringing  a  writ  of  error,  and 
for  this  reason,  that  the  writ  was  not  allowed  as  a  mere  '  « 
matter  of  course,  but  only  when  there  was  some  evident  ^TiLiiii. 
and  important  ground  for  it.  In  more  modem  times,  the 
practice  became  general  and  a  matter  of  course,  and  has 
too  frequently  been  resorted  to  for  the  mere  purpose  of 
delay  and  injustice.  To  prevent  the  injury  which  thus  too 
often  arose  to  plaintiffs,  the  statute  of  James  was  passed, 
but  that  statute  has  by  no  means  an  universal  application  ; 
the  cases  to  which  it  is  meant  to  apply  are  specified  upon 
the  face  of  it,  and  the  present  is  certainly  not  one  of  those 
cases.  The  words  are  "  for  the  payment  of  money  only," 
and  what  do  those  words  mean  F  I  think  they  mean  a 
positive  security  for  a  certain  and  specified  sum,  and  an 
absolute  obligation  to  pay  that  sum  at  all  events.  Now  an 
indemnity  bond  does  not  satisfy  that  definition.  It  is  not 
an  absolute  engagement  to  pay ;  there  is  no  specific  sum 
secured ;  there  is  no  certainty  that  any  sum  will  ever  become 
payable;  it  is  a  mere  guaranty  to  reimburse  the  obligee 
for  any  loss  or  inconvenience  that  he  may  sustain.  The 
case  in  Strange  and  Wilson  is  quite  decisive  to  shew  that 
such  a  bond  is  not  a  bond  for  the  payment  of  money  only, 
and  the  case  in  Levinz  and  Keeble,  which  has  been  cited 
in  support  of  the  rule,  does  not  appear  to  me  to  support 
a  contrary  position,  or  to  be  in  substance  distinguishable 
from  the  former.  That  was  a  bond  conditioned  for  the  pay- 
ment "  of  so  much  money  as  A.  B.  should  declare  to  be 
due  upon  accoimt ;"  id  certum  est  quod  certum  reddi  po. 
test ;  the  bond  was  for  the  payment  of  money,  of  a  sum 
not  then  ascertained,  but  which  would  certainly,  at  some 
future  time,  become  ascertained  and  fixed;  and  therefore 
in  fact  it  was  a  bond  for  the  payment  of  money  within  the 
scope  and  meaning  of  the  statute.  The  same  argument 
applies  to  the  bottomree  bond,  and  to  the  other  cases  that 
have   been    referred   to.        I   am,    however,   decidedly  of 
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opinion^  that  independent  of  any  cases  or  authorities  on 
the  one  side  or  the  other,  this  is  plainly  not  such  a  bond 
as  the  words  of  the  statute  describe,  and  therefore  we  are 
Wataimi.  qq^  called  upon  to  require  the  defendant  to  put  in  bail  in 
this  case. 
•  iRule  discharged. 


Flanagan 
r. 


The  Company  of  Proprietors  of  the  Leeds  and  Liver- 
pool Canal  Navigation  v.  Hustler. 

Where  a  canal  A.SSUMPSIT  for  tolls  and  tonnage  for  the  passage  of 
act  declared,  ,  i         •      •       i_ 

<*  that  no  boat  certain  boats  of  the  defendant  along  the  canal  navigation  be- 

upon  the  said    '^^^gi^g   ^o  ^he  plaintiffs.     Plea,   Non-assumpsit.     At  the 

Btoff*  ^t^^be    ^"^  *^®^^'"®  ^^'■*'  ^'  ^*  ^^^  Lancashire  Lent  Assizes,   1820, 

capable  of      a  special  verdict  was  found,  for  the  consideration  of  the 

carryhoff  a 

greater  bar-     Court,  stating  the  following  facts  :— 

then  than 

twenty  tons, 

or  which  shall       The  defendant  is  proprietor  or  lessee  of  certain  coal  mines 

not  have  a  ,  r     r 

loading  of  at  Orrell,  m  the  county  of  Lancaster,  between  Wigan  and 
•haU  be^'al-  Newborough,  and  of  boats  capable  of  carrying  a  greater 
l^ed  to  pass  quantity  than  twenty  tons.  The  defendant  shipped  on  the  river 
the  locks,  un-  Douglas,  in  one  of  these  boats,  forty  tons  of  coal,  which  went 
or  navigator  of  along  the  part  of  the  Douglas  navigation  between  Wigan  and 
J^?t™c^'  NetrftoroMg*,  (where  the  Doiig/as  joins  the  Leeds  and  Ucer^ 
eanaltoaboat  pool  Canal)  and  along  Xhe  Leeds  and  Liverpool  Canal  to 
tons;"  and  it  Liverpool,  where  the  defendant  paid  the  appropriate  rates, 
in  ^no"part  of  '^®  distance  to  Newborough  from  the  place  of  shipment  is 
the  act  was  a  between  three  and  four  miles,  in  which  there  are  two  locks, 

boat,    per    sc,  , 

made  liable  to  and  the  distance  from  Newborough  to  Liverpool  is  between 
that  ail'  the  twenty-seven  and  twenty-eight  miles^  in  which  there  are  no 
totoiu^appfied  '^^^'*  ^^  ^^^^  returned  from  Liverpool  empty  (except  that 

exclosively  to 

goods  conveyed  on  the  canal :— Held,  that  the  clause  in  question  was  confined  to  boats 
carrying  gome  loading,  and  did  not  attach  upon  an  empty  boat  passing  the  locks,  reversing 
the  decision  in  2  B.  At  A.  66. 
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there  was  a  person  on  board  to  navigate  iier,  and  the  neces- 
sary food  and  apparel  and  bedding  of  such  person)  for  the 
purpose  of  reloading,  and  on  her  arrival  at  the  first  lock, 
called  Abley  lock,  on  the  Douglas  navigation,  about  two 
miles  from  Newborough,  the  plaintiiTs  demanded  tonnage 
for  her  passing  that  lock,  and  refused  to  permit  her  to  pass 
without  payment  thereof. 

Before  the  agreement  after  mentioned,  a  dispute  hid 
arisen  between  the  plaintiffs  and  Messrs.  Hollinshead,  re- 
specting the  rate  of  tonnage  to  be  paid  in  respect  of  ladeoi 
and  empty  boats  respectively,  passing  to  and  returning 
from  the  place  of  unloading,  on  the  navigation,  and  on  that 
occasion  the  defendant,  amongst  other  persons  in  the  prac-> 
tice  of  using  the  canal,  signed,  by  his  agent,  the  following 
agreement : — 

"  We  undertake  to  pay  the  Company  of  Proprietors,  &c. 
the  tonnage,  rates,  and  duties  of  S$.  Qd.  per  ton  for  all  coal^ 
cannel,  and  cinders  navigated  in  any  boat  or  vessel  belong- 
ing or  used  by  us,  or  on  our  behalf,  on  the  Leeds  and  Livers 
pool  Canal  and  Douglas  navigation,  at  tlie  usual  times  and 
in  the  manner  we  have  heretofore  paid  the  same,  until  a 
decision  of  the  Court  of  King^s  Bench,  or  other  Court,  shall 
decide  that  such  rate  per  ton  is  not  payable,*bnd  in  that  case 
we  undertake  to  pay  that  tonnage  which  the  Court  shall  de- 
cide we  are  liable  to  pay,  and  we  also  undertake  to  pay  the 
tonnage  claimed  by  the  Company  on  boats  of  less  burthen  than 
twenty  tons^  or  which  shall  not  have  a  loading  of  twenty  tons 
on  board,  which  shall  pass  through  any  of  the  locks  of  the 
said  Company,  if  the  Court  shall  decide  such  tonnage  is 
payable,  which  engagement  is,  however,  so  entered  into 
without  prejudice  to  the  rights  we  are  entitled  to  under  the 
acts  respecting  the  said  navigation ;  and  it  is  understood 
and  agreed,  that  all  such  payments  shall  ultimately  be  set- 
tled for  according  to  the  determination  of  the  Court,  upon 
actions  to  be  brought  respecting  the  same/' 
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Upon  the  faith  of  this  agreement^  a  boat  of  the  defend- 
ant, which  was  capable  of  carrying  a  greater  burthen  than 
twenty  tons,  returned  empty  to  Orrell  through  the  said  first 
lock,  without  making  any  payment  to  the  plaintiffs,  and 
in  order  to  obtain  the  decision  of  this  Court,  an  action  for 
money  had  and  received  was  brought  by  Messrs.  Hotline 
sheads,  against  the  plaintiffs,  in  which  the  question  was, 
whether  the  boats  of  the  plaintiffs  in  that  action,  passing 
upon  the  navigation  through  any  lock,  not  having  a  load- 
ing of  twenty  tons,  were  liable  to  pay  tonnage  or  not  ?  and 
it  was  decided  by  the  Court  that  a  tonnage  was  payable  for 
such  boats  (a),  whereupon  a  verdict  was  entered  for  the 
defendants  in  that  action. 

The  junction  of  the  two  navigations  at  a  certain  ware- 
house in  Wigan,  mentioned  in  an  act  of  the  34  Geo.  3^ 
bad  been  completed,  before  the  said  tonnage  was  demanded 
for  the  said  boat  so  returning,  and  when  the  same  was  com- 
pleted, the  rates  on  the  Douglas  navigation  between  Wigan 
and  Newborough  ought  to  be  the  same  as  those  on  the 
Leeds  and  Liverpool  canal.  The  questions  between  the 
parties  to  the  present  suit  are,  first,  whether  the  plaintiffs 
are  entitled  to  tonnage  for  the  passage  of  boats  capable  of 
carrying  a  greater  burthen  than  twenty  tons,  but  having  a  less 
burthen  than  twenty  tons  on  board,  returning  along  the  Leeds 
and  Liverpool  canal  and  the  part  of  the  Douglas  navigation, 
both,  or  either  of  them  ;  if  they  are  so  entitled,  second^ 
whether  the  rate  upon  twenty  tons  is  one  penny  halfpenny, 
one  penny,  one  halfpenny,  or  one  farthing  per  ton  per 
mile ;  and,  third,  whether  the  rate  is  payable  in  reference 
to  the  number  of  miles  on  both  the  navigations,  or  on  the 
Douglas  navigation  only,  or  without  any  reference  to  the 
number  of  miles,  and  on  account  of  passing  the  first  lock 
on  the  Douglas  navigation.  If  the  plaintiffs  are  not  en- 
titled to  either  of  these  rates  on  account  of  passing  the  said 


(a)  2  Bam.  &  Aid.  66. 
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lock,  then  judgment  is  to  be  for  the  defendants.  If  the 
plaintiffs  are  entitled  to  tonnage  on  twenty  tons,  then  the 
damages  are  to  be  as  follows : — If  the  rate  is  one  penny 
halfpenny  per  ton  per  mile^  aloi^  both  navigations,  4/. ;  if 
one  penny  per  ton  per  mile,  2L  lSs.4d.;  if  one  halfpenny 
per  ton  per  mile,  1/.  &•  8^.;  and  if  one  ferthing  per  ton 
per  mile,  135.  ^kf.  If  the  rate  is  one  penny  halfpenny  per 
ton  per  mile,  along  the  Douglas  navigation  only,  5s. ;  and 
so  in  the  same  proportion  to  the  different  ^tes.  If  the 
plaintiffs  are  entitled  to  tonnage  on  twenty  tons,  without 
reference  to  miles  on  either  navigation,  but  on  account  of 
passing  the  said  lock  only,  then  the  damages  to  be  at  one 
penny  halfpenny  per  ton,  2s.  6d. ;  and  so  in  the  same  pro- 
portion to  the  different  rates,  and  costs. 

Tindal,  for  the  plaintiffs,  contended,  in  the  first  instance, 
that  the  agreement  set  forth  in  the  special  verdict  precluded 
the  defendant  from  entering  into  the  consideration  of  the 
present  case,  but  the  Court,  intimating  an  opinion  that  that 
agreement  was  not  binding  upon  the  defendant,  he  pro- 
ceeded  to  argue  the  general  question,  and  insisted  that,  by 
•the  construction  to  be  given  to  the  local  acts,  6  Geo.  1. 
c.  10.  10  Geo.  3.  c.  lU.  23  Geo.  3.  c.  47.*  and  34  Geo.  3. 
c.  94.  upon  which  the  question  turned,  a  boat  returning 
without  a  loading,  under  the  circumstances  mentioned  in  the 
special  verdict,  was  liable  to  a  tonnage  duty  to  the  extent 
of  twenty  tons,  according  to  the  number  of  miles  which  the 
boat  had  actually  passed  along  both  navigations.  There  was 
nothing  unreasonable  in  this  construction,  considering  the 
very  great  expence  of  water  incurred  in  maintaining  a  navi- 
gation of  such  extent.  This  question  had  certainly  become 
of  much  less  consequence  than  it  was  when  the  case  of 
Uollimhead  v.  The  Leeds  and  Liverpool  Canal  Company 
was  decided,  because,  since  then  the  59  Geo.  3.  c.  10.  had 
repealed  the  tolls  on  empty  boats,  and  enacted  in  future  a 
payment  for  such  boats  of  5s*  at  tlie  first  lock  only  for  the 
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iirliole  length  of  the  two  canals,  llie  claim  now  made  was 
limited  to  twenty  tons,  and  was  for  a  smaller  amount 
than  was  paid  for  boats  going  to  Liverpoolf  whereas  the 
ezpence  of  water  occasioned  by  the  empty  boats  return- 
ing fro^  that  place  was  greater  than  that  arising  from 
the  passage  of  loaded  boats  going  thither,  upon  the  simple 
principle  that  an  empty  boat  causes  a  greater  loss  of  water 
in  the  lock  than  one  loaded  would  do*  It  was  clear 
from  the  language  of  the  6  Geo,  1.  c.  10.  s.  12,  that  the 
Douglas  navigation  which  was  projected  by  that  statute 
was  not  intended  to  be  thrown  open  to  the  public  at 
large;  die  permission  to  use  it"  was  expressly  confined  to 
Aose  persons  who  carried  on  a  traffic,  such  as  would  be 
beneficial  to  the  proprietors  of  the  navigation.  Then  came 
the  10  Geo.  S.  c.  114.  by  which  the  Leeds  and  Liverpool 
Canal  was  first  directed  to  be  made,  by  sec.  56  of  which 
it  was  enacted,  *'  that  every  boat  not  capaffle  of  carrying 
a  loading  of  twenty  tons  should,  upon  passing  a  lock,  pay  a 
tonnage  equal  to  a  boat  of  twenty  tons  burthen,*'  which 
was  followed  by  the  23  Geo.  S.  c.  47»  by  which  the  two 
navigations  were  consolidated,  and  by  sec.  25  of  that  act 
it  is  declared,  **  that  every  boat  not  having  on  board  a  load- 
ing  of  twenty  tofis,  should,  upon  passing  a  lock,  pay  a  ton- 
nage equal  to  a  boat  of  twenty  tons  burthen.''  Now  the 
boat  in  question  was  evidently  within  the  scope  of  the  latter 
of  these  clauses ;  for,  although  it  was  not  a  boat  *'  not  ca* 
pable  of  carrying  a  loading  of  twenty  tons,"  yet  it  most 
unquestionably  was  a  boat  **  not  having  on  board  a  loading 
of  twenty  tons."  The  defendant  would  contend  that  empty 
boats  were  not  included  within  this  provision.  The  answer 
to  that  was,  that  no  other  boats  could  be  intended  by  this 
clause ;  for  no  other  boats  would  be  in  the  situation,  and> 
under  the  circumstances,  there  provided  for.  No  loaded 
boat  would  be  passing  the  lock  in  that  direction,  because 
there  is  no  market  that  way  to  which  any  cargo  could  be 
consigned,  and  no  boat  would  be  passing  for  pleasure  or 
amusement,  and  indeed  all  boats  of  the  latter  description 
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are  otherwise  provided  for.     In  every  other  Btatute  rebtkig 

to  subjects  of  this  nature,  there  is  an  express  and  plain  pro* 

vision  that  empty  boats  shall  pass  free  of  all  toll ;  it  ia  so  in         g^d 

the  Barnshy  Canal  Act,  33  Geo.  3 ;  it  was  so  in  the  Thaim9   ^J'^^** 

and  Severn  Canal  Act,  53  Geo.  3 ;  and  it  i»  so  in  all  the 

ti^mpike  acts.    The  silence  of  the  legislature  as  to  an  ex*- 

emption  for  empty  boats  was  not  without  a  meaning,  and 

the  construction  now  contended  for  seems  the  most  reaaoo^ 

able. 

IlolUmhead,  contrA,  contended,  that  an  empty  boat  qf 
the  description  in  question,  was  on  its  return  exempt  alto- 
gether from  a  mileage  or  any  other  duty.  This  was  a  ne- 
cessary inference  resulting  from  the  acts  upon  which  the 
question  arose.  Looking  through  the  various  provisions 
therein  contained,  it  would  be  found  that  the  tolls  weae 
payable  only  in  respect  of  the  cargoes,  and  not  in  respect 
of  the  boats  themselves.  Not  a  single  clause  was  to  be 
found  in  which  the  boat,  per  se,  was  an  object  of  rate. 
The  whole  scope  of  these  statutes  was  to  impose  the  rate 
upon  the  cargoes  only;  for  which  the  legislature  prescribed 
a  specific  scale  of  tolls  applicable  to  each  description  of 
commodity.  If  then  the  rate  was  payable  on  the  cargo 
only,  it  followed  as  a  consequence  that  the  boat  per  se  was 
not  in  any  respect  rateable.  It  was  manifest  from  the  clau^ 
under  immediate  consideration,  that  the  case  of  a.  loadedy 
and  not  an  empty  boat,  was  in  contemplation,  and  that 
clause  must  be  construed  in  reference  to  the  tonnage  clause 
in  the  preceding  part  of  the  act,  which  imposes  the  toll  on 
loaded  boats  only.  The  absence  of  an  exceptive  clause  id 
favour  of  empty  boats  would  not  help  the  plaintiffs'  argii^ 
ment,  because  it  was  unnecessary  to  introduce  such  a  clausQ, 
inasmuch  as  they  were  not  included  in  the  original  liability* 
To  give  any  effect  to  the  plaintiffs'  claim,  it  must  be  shevrn 
that  the  legislature  had,  in  the  first  instance,  made  the  empty 
boat  liable  to  toll.    If  this  was  not  shewn,  then  no  forced 
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construction  would  avail  against  the  defendant.  By  vibst 
'scale  of  rates  were  boats  per  se  to  be  made  liable  i  The 
statutes  pointed  out  none.  With  respect  to  different  de- 
scriptions of  goods  a  scale  of  rates  was  indeed  framed,  but 
none  as  to  boats,  and  therefore  it  would  be  impossible  to 
determine  the  amount  of  rates  payable  on  the  empty  boats, 
supposing  them  chargeable.  No  reason  could  be  suggested 
"why  they  should  be  liable  to  one  rate  more  than  another^ 
and  unless  some  rational  mode  was  pointed  out  consbtent 
with  the  provisions  of  the  statutes,  it  followed  that  an  empty 
boat  was  not  liable.  After  calling  the  attention  of  the 
Court  in  detail  to  the  provisions  of  the  different  statutes 
passed,  for  regulating  both  navigations,  and  pointing  out  the 
inconsbtency  of  the  construction  contended  for  on  behalf 
of  the  plaintiffs,  he  insisted  that  the  defendant  skos  entitled 
to  judgment. 


Tindal  was  heard  in  reply,  and  re-urged  that  the  con- 
struction of  the  clause,  upon  which  he  had  previously  re- 
lied, was  the  true  view  to  be  taken  of  the  question. 


Bayley,J. — If  in  any  decision  of  the  Court  in  which 
I  have  concurred  I  have  taken  a  wrong  view  of  the  parti- 
cular subject,  I  feel  no  regret  in  admitting  my  error,  and  I 
hope  my  mind  receives  no  prejudice  from  having  stated  on 
a  former  occasion  what  my  opinion  then  was.  In  every 
case  submitted  to  my  consideration,  my  opinion  is  formed 
upon  the  best  attention  I  can  give  to  the  arguments  I  have 
heard ;  but  if  upon  a  subsequent  argument  I  am  satisfied 
that  my  previous  judgment  was  wrong,  I  think  it  my  duty 
to  confess  my  error,  and  in  doing  so  I  trust  I  do  myself  no 
discredit.  After  the  argument  which  has  now  taken  place, 
I  am  inclined  to  think  that  the  former  decision  in  HoUinshead 
v.  The  Leeds  and  Liverpool  Canal  Company  was  wrong ; 
and  we  should  have  desired  to  have  this  case  argued  a  se- 
cond time,  in  order  that  we  might  have  the  benefit  of  my 
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Lord  Chief  Justice's  judgment,  but  as  the  case  comes  be*' 
fore  us  on  special  verdict,  and  as  the  probability  is  that  the 
parties  would  be  desirous  (whatever  the  opinion  of  this 
Court  might  be)  of  taking  the  opinion  of  a  court  of  error> 
we  think  it  more  advantageous  to  pronounce  our  judgment 
upon  the  present  argument.  The  principal  grounds  upon 
M'hich  1  have  changed  the  opinion  I  formerly  entertained 
upon  this  question  are,  first,  the  enormous  amount  of  the 
toll  claimed ;  and,  second,  that  it  is  proportioned  not  to  the 
loss  of  water  occasioned  by  the  passage  through  the  lock, 
but  to  the  length  of  the  voyage,  which  seems  to  me  ail 
unjust  criterion.  The  rate  imposed  by  the  10  &  23  Geo.  3. 
is  clearly  upon  the  article  conveyed,  and  is  varied  in  pro- 
portion  to  the  nature  and  the  value  of  the  different  sorts  of 
goods  passing  along  the  canal.  The  55th  section  of  the 
former  of  those  acts  gives  to  all  mankind  a  liberty  to  use 
and  navigate  the  canal  fpr  the  purpose  of  trade,  Sec.  This 
is  the  privilege  clause,  and  undoubtedly  the  literal  construc- 
tion of  it  would  apply  to  loaded  boats  only,  and  not  to  sudi 
as  were  passing  empty  in  pursuit  of  a  cargo,  or  returning 
home  without  one.  But  in  my  view  of  that  clause  such  a 
construction  would  be  much  too  narrow  and  confined  to 
meet  the  intention  of  the  framers.  '<  For  the  purpose  of 
trade**  are  comprehensive  words,  and  I  think  a  boat  return- 
ing empty  for  the  purpose  of  reloading  and  returning  with 
another  cargo,  is  properly  within  their  beneficial  operation; 
Then  by  the  succeeding  section,  upon  which  the  section 
immediately  under  consideration  is  evidently  modelled,  a 
maximum  of  rate  is  established.  The  principle  held  in  view 
when  that  section  was  framed,  I.  take  to  be,  that  it  was  not 
worth  the  while  of  the  proprietors  to  open  the  lock  for  a 
smaller  vessel  than  one  of  twenty  tons^  and  therefore  that 
for  every  vessel  having  a  less  cai^o  than  twenty  tons,  a  rate 
as  for  twenty  tons  should  be  paid.  But  I  cannot  think  that 
boats  having  no  cargo  at  all  on  board,  were  meant,  or  ought 
to  be  comprehended  within  that  principle.    The  rate  is  unv- 
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Teisally  imposed  upon  the  cargo,  not  upon  the  boat^  and 
therefore  only  attaches  when  the  boat  carries  some  cargo, 
though  less  than  twenty  tons.  Then  comes  the  clause  in 
question^  which  is  varied  from  the  former  in  this  respect, 
diat  boats  capable  of  carrying,  but  not  in  fact  carrying 
twenty  tons,  shall  pay  equally  with  those  which  do  carry 
that  tonnage.  So  that  the  result  is,  that  both  boats,  which 
cannot  from  their  size,  and  those  which  can,  but  in  fact  do 
not,  carry  twenty  tons,  shall  pay  the  same  toll  as  boats 
having  twenty  tons  on  board  are  to  pay.  I  am  therefore  of 
opinion  that  this  clause  does  not  apply  to  empty  boats,  and 
Aat  in  order  to  bring  a  boat  within  its  operation,  she  must 
have  9ome  loading  on  board.  It  is  to  be  remembered  that 
the  effect  of  the  clause  is  to  cast  a  burthen  upon  the  public 
for  the  benefit  of  a  few  individuals ;  it  is  therefore  to  be 
construed  liberally  on  the  side  of  the  public ;  and  it  was 
the  duty  of  the  company,  if  they  really  contemplated  the 
grant  of  the  particular  toll  now  claimed,  to  have  caused 
the  insertion  of  words'  in  the  statute,  which  would  have 
plainly  and  expressly  imposed  it.  That  they  have  not  done, 
and  therefore  I  am  of  opinion  that  the  boat  in  question 
was  not  liable  to  pay  any  toll,  and  consequently  that  the 
defendant  is  entitled  to  our  judgment. 


HoLROYD,  J. — ^The  discussion  which  this  case  has 
received  to-day  has  perfectly  satisfied  my  mind  that  the 
former  decision  of  the  Court  was  erroneous.  On  that  occa- 
sion the  Court  was  influenced  by  the  supposed  injury  arising 
to  the  company  from  the  trouble  and  loss  of  water  occasion- 
ed by  the  empty  boat  in  passii^  the  lock,  but  I  am  now 
convinced  that  that  was  an  improper  criterion  for  the  estima- 
tion of  the  toll.  The  toll  is  in  every  instance  imposed  not 
oo  the  vessel,  but  on  the  cargo.  By  the  former  statute  no 
boat  vras  liable  to  pay  toll  unless  she  had  a  cargo  on  board, 
and  the  boat  in  question  therefore  is  clearly  within  the  pri- 
vilege and  exemption  clause,  unless  the  last  statute  ex* 
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pressly  imposes  a  toll  upon  boats  in  her  situatioa.    Now^ 

docs  it  do  so  ?     I  am  clearly  of  opinion  that  it  does  not     It' 

imposes  upon  boats  capable  of  carrying  twenty  tons,  and        ^nJ**** 

not  having  twenty  tons  on  board^  the  same  toll  as  is  payable   Livwipool 

by  boats  having  twenty  tons  on  board.    I  think  that  cannot  «. 

mean  an  empty  boat,  but  that  in  order  to  be  liable  upon 

that  clause,  the  boat  must  have  some  loading  on  board. 

The  clause  does  not  affect  to  create  a  new  toll,  but  only  to 

increase  those  already  existing ;  but  if  it  is  to  comprehend 

empty  boats,  it  clearly  has  the  effect  of  creating  a  new  tctl. 

I  also  think  that  an  empty  boat  may  be  within  the  privilege 

clause,  and  that  the  boat  in  question  was ;  she  was  returning 

homeward  to  procure  another  cargo,  and  therefore  she  was 

navigating  expressly  ''  for  the  purpose  of  trade/'    For  these 

reasons,  I  am  of  opinion  that  this  boat  was  not  liable  to  pay 

any  toll,  and  therefore  that  we  are  bound  to  give  judgment 

for  the  defendant. 

Best,  J.,  concurred. 

Judgment  for  the  defendant. 


Dob,  d.  Marquis  of  Anglesey  v.  Rob. 

Jeremy,  in  miary  Term,  had  obtained  a  rule,  callbg  Landlord  eo- 

upon   the   tenant   in   possession,   William  Brown,  to   ^l^cw  agreement 

cause  why  he  should   not  give  the  undertaking,  and  enter  J^  jaw^,^^ 

into  the  security  required  by  1  Geo.  4.  c.  87.     It  appeared  1815,  to  grant 

lease  for  eight 
years  of  certain  premises,  the  agreement  to  take  effect  from  the  10th  Od«6er,  1814,  from 
wtiich  time  tenant  had  been  in  possession,  yielding  U.  6d,  yearly,  and  \n  case  he  held 
Of  cr  after  tlie  term,  he  was  to  pay  40s.  per  diem  for  every  day  he  retained  possession. 
The  lease  was  never  granted.  At  the  expiration  of  the  term  tenant  held  over,  after 
having  been  served  with  a  nine  months  notice,  to  quit  at  the  end  of  the  year  for  which  he 
held,  which  should  first  happen  after  the  eipiration  of  half  a  year,  frona  the  date  of  the 
notice.  He  was  then  served  with  a  written  demand  of  poesession,  and.  the  same  paper 
notified  to  him,  that  if  he  did  not  yield  quiet  possession,  an  ejectment  would  be  brought : 
Held,  1.  That  the  tenant  was  not  to  be  treated  as  a  tenant  from  year  to  year;  and, 
«.  That  the  demand  of  possession  was  suflicient  notice  within  1  Geo,  4.  c.  37.  so  as  to  entltM 
the  plaintiff  to  the  benefit  of  the  undertaking  and  security  required  by  that  sUtutc. 
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1823.  ty  the  afijdavits  upon  which  the  rule  was  obtained^  that  tbtf 
^''^/^  plaintiff  and  Brown  had  entered  into  a  written  agreement, 
^®"  bearing  date  2d  January,  1815,  by  which  the  latter  was  to 
Rob.  have  a  lease  of  the  premises  in  question  for  a  term  of  eight 
years,  commencing  from  the  10th  October,  1814,  at  the 
rent  of  two  shillings  and  sixpence,  payable  quarterly,  and  a 
further  rent  of  forty  shillings  daily,  for  every  day  that  he 
should  withhold  the  possession  after  the  expiration  of  that 
term.  The  premises  consisted  of  a  cottage  and  garden,  and 
were  in  the  occupation  of  Broien^  when  this  agreement  was 
made.  No  lease  was  ever  granted.  The  term  expired  on 
the  10th  October f  1822,  and  on  the  4th  February  in  that 
year  a  notice  was  served  upon  him  to  quit  at  the  end  of  the 
year  for  which  he  held,  which  should  first  happen  after  the 
expiration  of  half  a  year  from  the  notice.  The  yearly  rent 
of  two  shillings  and  sixpence  was  regularly  paid  from 
October  1814,  to  October  1821,  inclusive.  Brown  conti- 
nued to  hold  the  premises  after  the  expiration  of  the  term, 
and  on  the  ISth  December ,  1822,  a  verbal  demand  of  pos- 
session was  made  upon  him,  and  also  a  written  demand, 
dated  a  few  days  previously,  in  the  following  terras : — "  You 
are  hereby  required  to  delivered  up  the  peaceable  and  quiet 
possession  of  the  premises,  8cc.  held  and  occupied  by  you 
as  tenant  thereof,  to  me,  your  term,  interest,  and  tenancy 
therein  having  expired  or  been  determined,  in  default 
whereof  I  shall  forthwith  proceed  by  action  of  ejectment,'' 
^  8ic.     After  this  notice  he  continued  to  hold  over,  and  the 

action  was  brought. 

Manning  now  shewed  cause,  and  took  two  dbjections. 
First,  that  there  had  been  no  '*  demand  in  writing,"  of  the 
possession  within  the  meaning  of  the  statute ;  and^  second, 
that  Brown  clearly  held  as  tenant  from  year  to  year,  whereas 
the  statute  applied  only  to  cases  of  lands,  held  under  an 
agreement  in  writing.  The  written  paper  which  had  been 
served  upon  the  tenant  was  in  substance  no  more  than  a 
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notice  of  action^  and  at  all  events  was  not  such  a  forma*  1823. 
and  absolute  demand  of  possession  as  the  Legislature  seem- 
ed to  intend ;  it  ought  to  have  been  a  demand  of  posses- 
sion^ and  nothing  else ;  but  this  was  mixed  up  with  other 
matters.  Then  this  was  clearly  not  a  holding  under  an 
agreement;  the  tenant  was  in  possession  when  the  agree- 
ment was  made ;  no  lease  was  ever  executed ;  his  tenancy 
remained  unaltered  in  its  nature ;  the  mode  in  which  his  rent 
was  paid  continued  the  same ;  and  the  notice  to  quit  was 
expressly  applicable  to  a  yearly  tenancy.  All  these  circum*  « 
stances  concurred  to  shew  that  though  there  had  been  a 
design  to  grant  him  a  term  in  the  premises,  that  design  bad 
never  been  accomplished,  and  that  he  continued  during  all 
the  time,  not  only  in  point  of  fact^  but  also  clearly  in  the 
understanding  of  both  parties,  a  tenant  from  year  to  year. 
He  cited  Doe,  d.  Bradford  v.  Roe  (a). 

Jeremy,  contri,  having  referred  to  Doe,  d»  Phillips  v. 
Roe{b),  and  Doe,  d.  Cardigan  v.  Roe(^c\  was  stopt  by  the 
Court. 

Per  Curiam, — ^Tiie  written  notice  of  action  contains  a 
good  demand,  in  writing,  of  possession  within  the  meaning 
and  object  of  this  act  of  Parliament.  Tliere  b  a  demand 
in  writing  to  deliver  up  the  possession;  that  is  all  the 
statute  requires,  and  the  subsequent  notice  of  action  cannot 
invalidate  or  destroy  the  effect  of  the  previous  demand. 
This  is  also  manifestly  a  holding  under  an  agreement  for  a 
lease ;  the  new  tenancy  was  to  commence  from  a  day  already 
past,  and  was  to  end  at  a  day  then  fixed,  and  when  that 
day  arrived,  notice  to  quit  was  given  according  to  the  terms 
of  the  agreement.  There  is  therefore  no  weight  in  either 
of  these  objections,  and  we  must  make  the 

Rule  absolute. 

(«i)  5  Barn.  &  Aid.  770.  {b)  Ante,  vol.  i.  433.  (c)  Id.  540. 

VOL.  IT.  GO 
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Edmeads  tind  Others  r.  Newman. 

Two  Beveral  ASSUMPSIT  for  money  had  and  received.  Plea,  Non- 
carrying on  assumpsit.  At  the  trial  before  El lenborongh,  C  J.,  at  the 
i'pecthrdy'fn      London  adjourned  Sittings  after  Michaelmas  Term,  1816, 

the  same  coon-  the  plaintiffs  were  nonsuited,  under  the  learned  Judge's  di- 
try  town,  were  •         ,        .      ■      ^  n       •       m  i       •  •  i     •      j 

in  the  habit  of  rection,  but  m  the  following  1  erm  a  rule  nisi  was  obtained 

notw  and"^e-  ^^^  ^  "^^  ^"^''  ^"^  "P^"  shewing  cause  against  that  rule, 
ciiritiej  with      the  Court  directed  the  facts  to  be  stated  in  the  following 

earh  other,  and  .   , 

settling  their    case  for  the  opinion  of  the  Court. 

Dalances  bv  a  

prescribed  1^  plaintiffs  before  and  on  the  6th  March,  1816,  carried 

Se^'fi   ^°b  ^^  ^"  business  in  co-partnership  as  bankers  at  Maidstone,  in 

came  bank-      Ke/tt,  under  the  firm   of  ''  The  Maidstone  Bank."      Be- 

rnpt,  and  at 

the  time  of  the  fore  the  llih  February,  1816,  E,  P  enfold,  J.Springet,  znd 

rapt,^each°  "  fV.  M,  Pen/old,  carried  on  business  in  co-partnership  as 
firm  had  in       bankers  at  Maidstone,    under  the   firm  of  "  The  Kentish 

their  posses- 
sion notes  and  Bank  ;*'  and  on   that   day  their  partnership  was   dissolved, 

the  other  to  dnd  the  following  notice  was  published  in  the  London  Ga- 
MimB^amount.  ^ette,  and  the  Maidstone  paper  of  the  fiOth  of  that  montli. 
The  provi-       €c  \  7 ih  February,  1816.    Notice  is  hereby  given  that  the 

sional  assignee  ...  -nT^/^ji^o. 

of  the  banic-  co^partnersiup  between  us,  E,  Penfold,  J.  Spnngei,  and 
ippri/e'dof"*  IV.  M. Penfold,  trading  under  the  style  of  "The  Kentish 
this  fact,  pre-  Bank,"  at  JfeffliV/s^owe,  in  the  county  of  Xen/,  is,  as  to  ifae 

sentedandob-       ...  . 

tained  pay-       said  ./.  Sprtnget,  dissolved  by  mutual  consent,  and  Ast  in 

notes  of  the  fixture  the  said  business  will  be  carried  on  by  the  continuing 
prd^at^'thdr  P^^'tn^"  ^^  ^he  said  bank.  E.  Penfold,  J.  Springet, 
bank,  and         fV.  M.  Penfold.*'    The  plaintiffs  were  acquainted  with  this 

partly  of  their  .  ,  i  .  ,         •    r.  ,  ^  .        . 

agents  iuLon-  ootice  on  or  about  the  said  £Oth  rebruary.  From  the  dia- 
notknowtht  solution,  until  the  lih  March,  1816,  the  business  of  the 
sitnutionof  the  Kentish  bank  was   carried  on  under  the  same  firm  of  "  The 

parties:  Held,     tr       •  i  -^ 

that  the  sol-  Kentish  Bank."  Messrs.  Penfold  did  not  issue  any  new  notes^ 
vent  firm 

might  sne  the  provisional  assignee  for  the  amount  of  the  notes  in  assumpsit,  for  moaty 
had  and  received,  tlu>ngh  the  conduct  of  the  latter  savoured  of  tort. 


Edmbaui 
r. 
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but  continued  to  re-issue  and  to  receive  in  payment  the 
notes  which  had  been  previously  issued  in   the   names  of 
themselves  and  Mr.  Springet.     For  many  years  before,  and 
after    the  dissolution   of  partnership,  till  Messrs.  Penfold     Nbwmaw. 
stopt  payment  as  after  mentioned,  the  two  banks  daily  ex« 
changed  the  checks  and  drafts,  which  they  held  upon  each 
other,  without  either  receiving  the  balance  in  a  payment ; 
but  if  the  checks,  &c.  held  by  the  one,  exceeded  in  amount 
those  held  by  the  other,  the  bank  from  which  the  balance 
was    payable,  gave  to  the  other    a    memorandum   of  ex- 
change, to  be   produced  and  allowed  at  the  next  general 
exchange  of  their  respective  notes  and  checks.     This  was 
usually  done   twice  or  thrice  a  week,  but  whenever  the  ba- 
lance exceeded  100/.   upon  a  general  exchange,  it  was  im- 
mediately paid  by  a  draft  or  bill  ou  London,  to  the  bank  to 
whom  it  was  due ;  otherwise  it  was  carried  on  by  a  memo- 
randum to  the  next  general  settlement.    ^Fhe  defendant  was 
a  partner  in   the  firm   of  Ramsbotlom  and  Co.  bankers,  of 
London f  who  were  the  London  agents,  first  of  Messrs.  Pe;i- 
Jo/d,  Springet,  and  Petffold,  and  afterwards  of  Messrs.  Pe«- 
fotd;  Sir  P.  Pole,  and  Co.  bankers,  of  London^  were  and 
are  the  London  agents  of  the  plaintiflfs.    On  the  6th  March, 
1816,    Messrs.  Ramsbottom  and   Co*   stopt  payment,    and 
Messrs.  Penfold  continued  to  pay  during  the  usual  banking 
hours  of  that  day,  but  did  not  open  their  bank  the  next 
morning,  or  afterwards.     On  the  evening  of  that  day  Messrs. 
Penfold  had  verbal  information  of  the  stoppage  of  Messrs. 
Ramsbottom.     At  the  close  of  that  day  the  relative  situation 
of  the   plaintiffs  and  the  Kentish    bank   was    this : — The 
Kentish  bank  held  notes   of  the  plaintiffs  to  the  amount  of 
610/.,  of  which  one  hundred  and  forty  1/.  notes  were  pay- 
able at  the  plaintiffs  o///y,  the  rest  were  payable  there  and  at 
Sir  P.  Po/^  and  Co's.^  and  they  had   all  been  received  by 
Messrs.  Penfold  after  1st  March,  1816.     They  held  also  a 
memorandum  of  exchange  for  82/.,  a  check  by  T,  Ellis,  on 
the  plaiutiffs,  for  7/.|  and  another,  by         Tapsjield,  for  4/.; 
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111  all  703/.  The  plaintiffs  on  that  day  held  R.  Millers  check' 
upon  Messrs.  Pen/old,  of  5tli  March,  1816,  addressed  to 
Pen/old,  Spri/iget,  and  Penfold,  and  received  on  the  day  of 
Newman,  its  date  for  35/.  145.  Another,  in  all  respects  the  same,  for 
35l.  155.,  fV.  Stmerby's  check,  of  4th  March,  18l6,  in  all 
other  respects  the  same,  for  10/.  Of.  \0d,,  J.  Miller*8  check,, 
of  9d  March,  1816,  in  all  other  respects  the  same,  for  50/., 
a  memorandum  of  exchange  for  165/.  Is.  6J.,  and  notes  of 
Penfold,  Spritiget,  and  Penfold,  payable  both  at  their  bank 
and  at  Ramsboiiom  and  Co's»  and  received  by  the  plaintiffs 
after  the  17th  February,  1816,  for  429/. ;  in  all  725/.  1 15. 3d. 
The  memorandum  held  by  the  Kentish  bank  vcas  in  this 
form;    '*  Received  March,  1816,  of  Messrs. Pew/b/d 

and  Co,  the  sum  of  eighty-two  pounds  for  Edmeads,  Atkins, 
and  Tyrrell '^^  signed  by  one  of  tiieir  clerks.  That  held  by 
the  plaintiffs  was  in  this  form ;  '*  Kentish  Bank,  March  6th, 
1816.  Received  of  Messrs.  Edmeads  and  Co.  one  hundred 
and  sixty-five  pounds  Is.  5d.  on  account.  For  Penfold  and 
Penfold;  W.  Master!*  The  notes  and  securities  held  by  the 
plaintiffs,  were  all  received  after  the  Mih  February,  1816. 
On  the  12thAfarcA,  1816,  Messrs.  Penfold  committed  an 
act  of  bankruptcy,  and  a  commission  issued  against  them, 
under  which  they  were  declared  bankrupts.  Mr.  Springet 
committed  an  act  of  bankruptcy  about  a  fortnight  after,  and 
the  first  commission  was  then  superseded,  and  a  joint  com- 
mission awarded  against  him  and  Messrs.  P^/t/o/J,  which 
was  in  progress  at  the  time  this  action  was  brought.  The 
defendant  having  been  appointed  provisional  assignee  under 
this  commission,  went  to  Maidstone  on  the  9th  April,  1816, 
and  deniauded  of  Robert  Hazell,  tlie  managing  clerk  of 
Messrs.  Penfold,  the  notes,  &c.  of  the  plaintiffs,  amounting 
to  703/.  Ilazell  told  him  that  the  plaintiffs  had  nearly  the 
same  amount  of  notes,  and  other  securities,  of  the  Kentish 
bank,  and  that  the  plaintiffs  notes,  &c.  had  been  set  apart 
to  be  exchanged  with  the  Maidstone  bank  by  proper  per- 
sons, but  they  were  not  set  apart,  or  made  into  a  separate 
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parcel  before  the  bankruptcy,  though  Hazell  swore  that  in 
his  own  miud  he  had  put  them  apart  for  the  purpose  of  ex- 
change. The  defendant  took  the  notes  and  securities  into 
his  own  possession,  and  presented  notes  amounting  to  140/.  ^ewma  ^ 
to  the  plaintiffs  at  Maidstone,  who  duly  paid  the  same,  and 
others  amounting  to  470/.  at  the  house  of  Sir  P.  Pole  aftd 
Co.  the  London  bankers  and  agents  of  the  plaintiffs,  who, 
being  ignorant  of  the  circumstances,  paid  the  same,  and 
debited  the  account  of  the  plaintiffs  with  the  amount  thereof, 
after  which,  and  before  the  commencement  of  this  action, 
the  plaintiffs  demanded  of  the  defendant  a  return  of  the  said 
money,  and  the  defendant  refusing  to  return  the  same,  this 
action  was  brought.  The  question  for  the  opinion  of  the 
Court  is,  whether,  under  all  the  circumstances  of  the  case, 
the  defendant  is  legally  entitled  to  retain  the  money  so  ob« 
tained.  If  they  are  of  opinion  that  the  defendant  is  entitled, 
then  a  nonsuit  to  be  entered ;  otherwise  the  rule  for  a  new 
trial  to  be  made  absolute. 

Chittt/,  for  the  plaintiffs,  was  stopped  by  the  Court. 

Parke,  contr^.  Assumpsit  for  money  had  and  received 
will  not  lie  under  the  circumstances  of  thb  case.  If  the 
plaintiffs  have  any  remedy  it  is  by  a  special  action  on  the 
case  for  a  deceit,  inasmuch  as  the  defendant,  if  he  had 
no  right  to  the  money,  must  have  obtained  it  by  tortious 
means.  Upon  this  principle  the  nonsuit  had  proceeded  at 
the  trial,  and  it  seems  to  have  been  well  founded.  Sup- 
posing, however,  that  the  plaintiffs  could  have  any  right 
of  action,  it  would  not  accrue  until  they  had  placed  the 
defendants  in  statu  quo,  by  delivering  up  the  securities 
which  they  held  against  the  Kentish  bank.  If  the  plaintiffs 
had  any  just  cause  for  saying  that  the  defendant  had  de- 
ceived them,  then  they  ought  to  have  made  a  tender  of 
those  securities,  and  after  putting  the  defendant  in  the  same 
situation  as  he  would  have  been  before,  an  accolmt  might 
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1B23.  be  taken  between  the  parties,  and  the  balance,  if  any,  paid 
over.  Until  this  had  been  done,  the  plaintiffs  had  no  right 
of  action.  The  defendant,  by  this  proceeding,  is  placed  in 
Nkwman.  a  most  disadvantageous  situation,  because,  if  the  plaintiffs 
succeed  in  the  preseot  action,  what  is  there  to  prevent 
them  from  circulating  these  notes  again,  and  making  the 
defendant  liable  for  the  amount,  or  proving  them  under  the 
commission  against  Penfold,  Springet,  and  Penfold'f  The 
restitution  of  these  securities  was  a  condition  precedent, 
and  until  that  had  been  performed,  money  had  and  received 
would  not  lie.  But  there  is  anodier  ground  upon  which 
this  action  cannot  be  maintained.  Here  are  sets  off  in 
different  rights.  Upon  balancing  the  accounts,  the  plaintiffs 
may  have  one  ground  of  claim  against  Penfold,  Springet, 
and  Penfold,  and  another  against  Penfold  and  Penfold. 
It  may  be  true  that  all  the  notes  were  received  by  the 
plaintiffs  after  the  dissolution  of  partnership  between  Pen- 
fold  and  Springet,  but  still  the  case  did  not  tind  that  they 
were  re-issued  by  the  Kentish  bank  after  that  period. 
Under  such  circumstances,  and  supposing  this  action  main- 
tainable, how  is  it  to  be  determined  for  what  amount  the 
plaintiffs  are  entitled  to  recover  ? 

Bayley,  J. — I  am  of  opinion  that  the  nonsuit  must  be 
set  aside^  and  a  new  trial  granted,  or  some  other  arrange- 
ment made  between  the  parties  to  meet  the  justice  of  the 
case.  At  the  time  when  the  Kentish  bank  failed,  they  had 
m  their  possession  certain  securities  against  the  Maidstone 
bank,  and  the  latter  had  also  in  their  possession  certain 
securities  against  the  former.  Upon  the  adjustment  of  all 
those  securities  (considering  the  Kentish  bank  as  one  entire 
firm,  and  not  making  any  distinction  between  the  securities 
issued  by  them),  there  was  a  balance  of  C2/.  in  favor  of  the 
Maidstone  bank.  The  defendant  was  the  provisional  as- 
fignee  of  the  Kentish  bank,  and  he  had  no  rights  except 
juch  as   the   bankrupts  had.      Now,  under  the   5  Geo.  S, 
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c.  30,  the  balance  between   the   two  accounts  was  the  only  - 
real  debt,    and    therefore  considering   the  whole   as   con-      EoMBAUi 
stituting  one  entire  agreement  at  that  time,  there  was  no  v. 

debt  due  from  the  Maidstone  to  the  Kentish  bank,  but 
there  was  a  debt  of  22/.  due  from  the  latter  to  the  former. 
The  defendant  in  his  character  of  provisional  assignee, 
holding  in  his  possession  703/.  as  against  the  Maidstone 
bank,  applied  to  their  managing  clerk^  and  obtained  these 
securities.  He  is  informed  at  the  time  by  the  clerk,  that 
the  Maidstone  bank  hold  securities  nearly  to  the  same 
amount  against  the  Kentis/i  bank.  After  being  apprised  of 
that  fact,  the  defendant  should  have  understood  (and  it 
was  his  duty  so  to  do),  that  the  balance  between  the  two 
accounts  only  was  the  debt,  inasmuch  as  he  had  no  rights 
beyond  those  which  the  Kentish  bank  had  at  first ;  but  not- 
withstanding this,  he  obtains  payment  of  part  of  the  se- 
curities from  the  Maidstone  bank,  and  of  part  from  the 
banking-house  of  Sir  P.  Fole  and  Co.  their  agents  in  Lo/i** 
don.  In  this  respect  it  seems  to  me,  he  acted  contrary  to 
his  rights  as  provisional  assignee.  He  was  not  at  liberty 
to  receive  any  part  of  tliat  money,  and  having  exceeded  his 
duty,  I  think  he  is  liable  to  refund  it  in  an  action  for  money 
had  and  received.  It  is  contended  that  this  should  have 
been  an  action  on  the  case  for  a  deceit,  and  that  at  all 
events  the  plaintiffs  were  not  entitled  to  bring  an  action  for 
monev  had  and  received  until  the  securities  in  their  hands 
were  delivered  up,  and  the  rights  of  the  parties  ascertained. 
I  think  otherwise.  This  is  one  of  those  cases  in  which  the 
party  may  waive  the  benefit  resulting  from  an  action  in 
tort,  and  bring  assumpsit,  and  as  to  waiting  until  the  se- 
curities were  exchanged,  I  think  the  plaintiffs  were  under 
no  obligation  to  do  that,  inasmuch  as  the  defendant  was  not 
entitled  to  put  himself  in  a  better  situation  by  obtaining 
this  money  than  he  would  have  been  in  before.  It  seems  to 
me,  therefore,  that  money  had  and  received  is  the  proper 
action.     I  do  not  sec  what  benefit  could  result  to  the  Kentish 
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bank  from  having  the  securities  pro  tanto,  delivered  up  to 
them,  because  if  there  were  any  claim  made  upon  them,  it 
would  be  successfully  resisted  by  shewing  that  the  securities 
Newman,  jjg^j  y^^^^  ^^  possession  of  the  Maidstone  bank ;  and  con- 
sequently they  could  not  be  damnified.  Whatever  the  ba- 
lance between  the  two  accounts  is,  I  think  the  defendant  is 
liable  to  refund  it  in  this  action.  It  is  suggested  that  there 
may  be  a  difficulty  in  ascertaining  the  amount  for  wluch  the 
plaintiffs  are  entitled  to  recover^  on  account  of  the  different 
rights  involved ;  but  it  is  not  necessary  for  the  Court  to 
give  any  opinion  upon  that  point,  because  it  is  not  properly 
presented  to  their  consideration.  The  question  is,  whether 
there  should  be  a  nonsuit  or  not.  If  there  should  be 
different  claims  against  the  Kentish  bank,  before  and  after 
Springett  retired  from  the  firm,  they  may  be  very  easily 
ascertained,  and  the  result^  whatever  it  is,  will  be  the  sum 
which  the  plaintiffs  are  entitled  to  recover.  I  think  the 
plaintiflfs  were  nonsuited  too  expeditiously,  because  they 
were  clearly  entitled  to  recover  something. 

HoLROYD,  J.  was  of  the  same  opinion. 

Best,  J. — I  think  this  is  a  very  equitable  action,  and  is 
properly  conceived  in  point  of  form. 

Rule  absolute  for  a  new  trial. 
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Carter^  Assignee  of  Abitbol  v.  Abbott  and  Others. 

Jl  his  was   an  action  of  debt  upon  the  statute  9  ^tm*  The  assignee 

c.  14y  by  the  plaintiff,  as  assignee  of  the  estate  and  effects   brought  an° 

of  Aloses  Abiiboly  a  bankrupt,  against  the   defendants,    to  ^^^"^"J®"* 

recover  a  sum  of  money  lost  to  them  at  play  by  the  bank*  c.  14.  to  re- 

cover  back 
rupt.     At  the   trial  before  Abbott,  C.  J.  at  the  Middlesex  money  lost  by 

adjourned  Sittings  after  TriW/y  Term,  1822,  a  verdict  wa«  S^th^aVf^- 

found  for  the  plaintiff  for  the  sum  of  I61O/.  subject  to  the   ^""^  *i  **>« 

,  ,      .  game  of  rouge 

opinion  of  the  Court  upon  the  following  case : —  et  noir.    To 

The   plaintiff  is   assignee   of  the  estate    and    effects  of  of  the  money, 

Moses  Abitbol,  a  bankrupt.      ITie  commission  v«'as   dated   ^®  bankrupt 

'  '  who  had  beea 

9th  January,  1821 ;  the  act  of  bankruptcy  was  committed  certificated, 
m  August,   1820;    the    bankrupt    obtained    his   certificate  a  witness  and 
7 ih  September,  1821.     The  action  was  brought  to  recover  inofderjo 

the  sum  of  2285/.  being  the  amount  of  money  lost  by  the   competent, 
11  I       1  /»     J  1  i-  .    .      the  bankrupt 

bankrupt  to  the  defendants  at  the  game  of  rouge  et  noir  m   released  the 

the  month  of  November,   1 820.     To  prove  the  loss  of  the  ^'"JS'^a^pon  *" 

money,  the  bankrupt  was  called  as  a  witness  on  the  part  Jf*®  *"^*"* 

of  the  plaintiff,  when  the  defendants*  counsel  objected  to  all  the  cre- 

his  competency,  upon  the  ground  that  if  the  case  opened  proved,  re- 

by  the  plaintiff's    counsel,  and  which    the    bankrupt  was  ^**f^  ^® 

called  to   prove,  was  true,  his   certificate  under  the  com-  ^rom  all  future 

mission  was  void,  and  his  future  effects  liable   to  the  pay^  the  assignee 

nient  of  his   debts ;  whereupon  the  counsel  for  the  plain^  a  creditor)"^' 

tiff  produced  and   proved  a  release,  dated  15th  June,  1821,  fJtecutcd  a 

,  I        1  •     •/«.  •  1        '>licclease  to 

by  the  bankrupt  to  the  plaintiff  as  assignee,  of  "  all  surplus   the  bank- 

and    allowance  under  the  commission;"  a  fiurther  release,   1.  That  these' 

dated   23d  January,   1822,  and  executed  by  the   creditors  f^^^^restored 

the  bank- 
rupt's competency.  2.  That  after  the  expiration  of  more  than  a  year  from  the  date 
of  tlie  commission,  it  was  to  be  presumed,  that  all  tlie  creditors  Irad  proved,  and  tliat 
a  release  siguf^d  hy  nil  who  had  pix>vid,  was  biutUn^  us  a  rulea^e  by  every  one  of  the 
«*redtlori> ;  and  .Sd,  That  tliu  assi^iie4'*s  title  to  sue  was  ivol  destroyed  by  the  release  he 
had  executed,  iuasuiiich  -as  it  only  exttuded  to  the  buukrupt'b  future  estate. 
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^ho  had  proved  under  the  commissioii,  iucluding  the  pe« 
titioning  creditor,  to  the  bankrupt,  of  ^'  all  actions,  causes 
of  action.  Sec.  which   they,  the  creditors,  or  any  of  them, 
Abbott.      then  had  against  the  said  bankrupt,  or  his  lands,  tenements, 
goods,  and  chattels,  or  any  part  thereof,  at  law  or  in  equity.* 
A   third   release,  dated  21^  June,  1822,  executed  by  the 
plaintiff,  iis  assignee  (who  was   not  a  creditor,  and  conse- 
quently had  not  executed  the  second  release)  to  the  bankrupt, 
of  '^all  claims   upon  his  property,  estate,  and  effects,  al- 
ready acquired,  or  hereafter  to  be  acquired,  subsequent  to 
the  allowance  of  his  certi6cate.*'     It  was  then  objected,  on 
the  part  of  the  defendants,  that  notwithstanding   these  re- 
leases, the  bankrupt  was  not  a  competent  witness,  and  that 
the   effect  of   the  releases  was   to  destroy  the  plaintiff's 
right  to  maintain  the  action.    The  Lord  Chief  Justice  re- 
ceived  the   evidence,  subject  to  the  opinion  of  the  Court 
upon  this  case,  and   a  verdict  was   found  for  the  plaintiff 
for  1610/.    The  questions  for  the  opinion  of  the  Court  are, 
first,  whether   the  bankrupt  was  a  competent  witness ;  and 
second,    whether    the   instruments    before-mentioned     had 
destroyed  the  capacity  of  the  plaintiff  to  sue  in  this  action. 
If  the  Court  shall  be  of  opinion,  either  that  the  bankrupt 
was  not  a  competent  witness,  or,  that  the  right  of  action 
was  destroyed,  a  nonsuit  is  to  be  entered ;  otherwise  the 
verdict  is  to  stand. 

Wilde,  for  the  plaintiff.  Upon  the  first  branch  of  tliis 
case,  namely,  the  competency  of  the  bankrupt,  as  a  witness 
.on  the  part  of  the  plaintiff,  the  main  question  seems  to 
arise  ut>on  the  release  by  the  creditors  to  the  bankrupt,  and 
appears  to  be,  whether  there  were  sufficient  grounds  for 
presuming  that  all  the  creditors  had  joined  in  that  release, 
and  if  not,  whether  the  onus  lay  upon  the  defendants  to 
shew  that  there  were  other  creditors  in  existence,  who  had 
not  joined  in  it  Now  legal,  like  moral,  presumption, 
must  depend  upon  the  particular  circumstances  of  the  case 
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upon  \i'h]ch  it  is  built^  and  the  circumstances  of  this  case        1823. 
are  amply  sufficient   to  found  the  presumption,  that  all  the       ^^-^v^^ 
creditors  had  executed  the  release.     All  the  several  public  v. 

meetings,  and  all  the  important  acts,  incident  to  a  commis-  Abbott. 
sion  of  bankruptcy,  had  taken  place ;  the  choice  of  assignees ; 
the  final  examination  of  the  bankrupt ;  the  allowance  of  the 
certificate ;  and  from  the  beginning  to  the  close  of  the 
transaction,  no  shorter  an  interval  than  eighteen  months  had 
intervened.  Surely  after  such  a  lapse  of  time,  and  such  a 
recurrence  of  opportunity  to  come  forward,  the  non-appear- 
ance of  additional  creditors,  in  the  absence  of  proof  of 
their  existence,  is  a  reasonable  ground  for  presuming  that 
they  did  not,  in  fact,  exist.  Then,  if  the  evidence  was  in- 
decisive, the  defendants  were  certahily  the  persons  upon 
>vhom  it  was  incumbent  to  put  the  fact  beyond  doubt. 
To  them  it  would  have  been  easy  so  to  do,  for  a  single 
question  put  to  the  bankrupt  on  cross-examination,  would 
have  established  the  fact  one  way  or  the  other ;  but  to  the 
plaintiff  such  a  course  presented  insuperable  difficulty,  for 
he  could  not  examine  the  bankrupt  to  such  a  fact,  because 
he  was  bound  in  the  first  instance  to  render  him  competent, 
which,  upon  the  record,  he  prima  facie  appeared  not  to  be. 
Then  upon  the  second  branch  of  the  case,  the  question  in, 
whetlier  these  releases  have  rendered  the  bankrupt  a  com- 
petent  witness,  so  as  necessarily  to  destroy  the  capacity  of 
the  plaintiff  to  sue  in  this  action  ?  The  answer  to  that 
question  is  short  and  conclusive.  The  money  sought  to  be 
recovered  by  this  action  is  no  part  of  the  effects  of  the 
bankrupt ;  he  has  no  interest  in  it ;  it  is  the  property  of  the 
assignee,  and  belongs  to  him  as  a  trustee  for  the  creditors 
at  large. 

The  Court  stopped  him,  and  called  upon 

JP.  Pollock  for  the  defendants.    The  attempt  to  make  the 
bankrupt  a  witness  in  this  case  is  an  anomaly  upou  the  face 
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of  it.  It  is  an  attempt  to  make  a  person  a  witness  whom 
the  law  expressly  forbids  to  be  a  witness,  and  to  give  a 
bankrupt  his  certificate  whom  tlie  law  has  in  terms  disquali- 
Abuott.  fje^j  for  receiving  it;  and  both  those  objects,  if  accom- 
plished, will  have  the  effect  of  letting  in  his  testimony  for 
his  own  benefit  only.  It  is  admitted  that  upon  the  record 
he  is  incompetent,  and  it  is  the  duty  of  the  party  who  stands 
in  need  of  his  evidence  to  remove  his  incompetency ;  the 
defendants  need  him  not,  and  are  not  therefore  bound  to 
qualify  him ;  the  plaintiff  does  need  him,  and  upon  him 
therefore  the  burthen  ought  to  be  cast.  What  is  the  effect 
of  the  three  releases  which  were  produced  at  the  trial  ?  The 
first  debars  the  bankrupt  from  all  claim  upon  the  surplus 
and  allowance ;  and  the  last  relieves  him  from  the  claims  of  * 
his  assignee ;  but  as  to  the  second,  it  affects  indeed  to  re- 
lease him  from  the  claims  of  all  his  creditors,  but  what  was 
the  evidence  that  it  did  so  ?  No  more  than  this ;  that  all 
the  creditors  who  had  proved  under  the  commission  had 
executed  the  release ;  but  there  was  not  a  particle  of  evi- 
dence to  shew  that  those  were  all  his  actual  existing  cre- 
ditors. But  it  is  said  there  is  a  reasonable  presumption  tliat 
all  the  creditors  had  proved.  The  facts  of  the  case  con- 
tradict thb  argument.  Every  day's  practice  in  bankruptcy 
proceedings  shews,  that  until  a  dividend  is  declared,  the 
bulk  of  the  creditors  do  not  come  in  to  prove  ;  for  till  that 
moment  arrives  they  have  no  motive  for  so  doing.  In  this 
case  no  dividend  was  ever  declared ;  why  then  should  ^e 
creditors  come  in  and  prove,  and  how  does  the  fact  of  their 

not  proving  lead  to  the  inference  that  they  are  not  in  exist- 
ence ?  Then  it  is  said  that  the  plaintiff  had  no  means  of 
shewing  that  there  were  no  outstanding  creditors.  He  had 
the  best  means  in  the  world.  He  might  have  produced  the 
bankrupt's  books ;  he  might  have  examined  his  clerks  and 
those  who  had  dealings  with  him ;  and  from  those  sources  it 
would  instantly  have  appeared  who  were  his  creditors,  and 
whether  all  tliose  creditors  had  executed  the  release.-    Upon 


Cartkh 

V. 


EASTER   TEUAf,   FOURTH   GEO,  IV.  67^ 

this  part  of  the  case^  therefore,  it  is  clear  that  the  bankrupt  1823. 
ivas  not  a  competeut  witness  upon  any  reasonable  presump- 
tion to  be  raised  upon  the  facts ;  and  that  it  was  incumbent 
on  the  plaintiff  to  render  him  competent  in  the  first  instance  Abbotts, 
before  his  testimony  could  be  received  at  all.  Then,  se- 
coudly,  if  these  releases  were  sufficient  to  render  the  bank- 
rupt a  competent  witness,  they  necessarily  destroyed  the 
plaintiff's  capacity  to  sue  in  this  action.  The  assignment  to 
the  plaintiff  under  the  commission  vested  the  whole  of  the 
bankrupt's  property  in  him;  he  became  clothed  with  th^ 
legal  interest  for  the  benefit  of  the  creditors,  and  therefore 
no  act  of  theirs  by  way  of  release  to  the  bankrupt  could 
affect  his  legal  rights ;  he  stood  in  the  situation,  and  must 
be  regarded  in  the  light  of  any  other  trustee ;  but  for  what 
purpose  and  for  whom  was  he  trustee  i  All  the  purposes  of 
this  commission  were  already  answered ;  there  was  no  ex- 
isting interest  left.  The  terms  of  the  plaintiff's  release 
were  as  ample  as  it  was  possible  for  language  to  express ; 
he  released  ''  all  claims  upon  the  bankrupt,  his  property, 
estate  and  effects,  already  acqu'u'ed,  or  hereafter  to  be  acr 
quired."  Tlien  in  what  or  whose  right  could  he  now  sue? 
Por  what  purpose,  or  for  whose  benefit  would  he  recover  in 
this  action  i  There  are  no  debts  remaining  to  be  paid ;  for 
this  release  has  extinguished  them  all.  He  can  be  suing  for 
the  bankrupt  only,  and  that  by  law  he  is  forbidden  to  do ; 
for  the  statute  1  James  1.  c.  J  5.  s.  15.  expressly  enacts,  that 
under  such  circumstances  the  bankrupt  shall  bring  the  ac 
tion  in  his  own  name ;  and  the  result  is,  tliat  the  bankrupt  is 
in  fact  the  plaintiff  in  this  action,  and  is  bringing  forward 
his  own  testimony  in  support  of  an  attempt  to  take  money 
out  of  Uie  pocket  of  the  defendants  and  put  it  into  his  own. 
From  tlie  moment  that  the  plaintiff  had  signed  his  release, 
he  had  parted  with  his  right  to  sue  as  assignee,  because  he 
had  resigned  the  claims  of  those  in  whose  name  and  for 
whose  benefit  alone  he  was  ever  entitled  to  sue  in  that  cha- 
racter.   Upon  this  part  of  the  case,  therefore,  it  is  cleai" 
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1828.  that  the  present  plaintiiF  cannot  maintain  the  action ;  and, 
upon  both  questions,  it  follows  that  the  judgment  of  the 
Court  must  be  for  the  defendants. 


Carter 

9. 

Abbott. 


Bavley,  J. — ^Two  questions  are  raised  for  our  consi*- 
deration  in  this  case ;  first,  whether  the  bankrupt  was  pro* 
perly  admitted  as  a  witness  at  the  trial ;  and,  second,  whe- 
ther the  plaintiflf 's  right  of  action  was  destroyed  by  the  re* 
leases  given  in  evidence.  With  respect  to  the  first  I  am  of 
opinion,  under  all  the  circumstances,  that  the  learned  Judge 
who  tried  the  cause  had  sufficient  grounds  for  admitting  the 
bankrupt  as  a  competent  witness.  The  bankrupt  had  ob- 
tained his  certificate ;  his  evidence  had  a  direct  tendency  to 
shew  that  the  certificate  was  void;  and  therefore  in  that 
point  of  view  he  was  called  expressly  against  his  own  inte- 
rest. That  was  one  circumstance  which  might  naturally  and 
properly  weigh  with  the  learned  Judge  on  the  side  of  his 
admissibility.  Then  he  had  given  a  release  to  his  assignee 
of  all  surplus  and  allowance,  which  prevented  his  receiving 
any  benefit  from  the  increase  of  the  fund,  and  so  removed 
any  interest  he  might  be  supposed  to  have  in  that  respect. 
The  bankrupt's  evidence  was  of  course  calculated  to  in- 
crease the  fund,  and  the  increasing  the  fund  might  be  a 
temptation  to  new  creditors  to  come  in  and  prove;  but  are 
we  to  presume  that  there  are  any  such  creditors  in  existence  i 
If  the  certificate  is  valid,  the  bankrupt  is  so  far  a  competent 
witness ;  if  it  is  void,  he  is  incompetent.  There  is  an  ob- 
jection to  him  on  the  record;  how  is  the  plaintiflf  to  re- 
move it  ?  By  putting  in  the  release  by  the  creditors  to  the 
bankrupt.  The  language  of  this  is  very  general,  and  it  evi- 
dently purports  to  be  executed  by  all  the  creditors  who  had 
proved.  If  there  are  other  creditors  behind,  all  the  labour 
and  pains  that  the  bankrupt  and  the  plaintiff  have  taken  are 
rendered  nugatory.  But  what  is  the  fair  probability  arisii^ 
from  the  facts  ?  The  commission  is  dated  in  January  1821, 
and  the  three  usual  meetings  take  place  at  the  usual  inter- 
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vals  of  time.     Surely  ihe  probability  is,  that  the  creditors         IMS. 
m  ill  come  in  and  prove  as  soon  as  they  can ;  a  certain  num- 
ber do  prove  as  soon  as  it  is  possible ;  and  from  that  time 
down  to  October,  1822,  no  other  creditor  appears  to  prove, 
while  all  who  have  proved  sign  the  certificate ;  and  yet  we 
are  asked  to  presume  that  there  are  outstanding  creditors. 
I'think  that  would  be  too  much ;  and  that  after  such  nn  in« 
terval  the  fair  inference  was  that  no  other  creditors  existed, 
and  consequently  that  there  was  a  suflScient  primal  facie 
case  of  competency.    The  maxim  of  law,  ''  de  non  appa- 
rentibus  et  non  existentibus  eodem  est  ratio/'  seems  to  me 
fairly  to  apply   in  this  case.     If  in  fact  there  were  other 
creditors,  the  defendants  might  easily  have  proved  it  out  of 
the  mouth  of  the  bankrupt,  who  could  not  fail  to  know,  and 
1  think  the  onus   probandi  lay  on  them.    Upon  the  whole 
therefore,  I  incline  to  think  that  the  evidence  was  properly 
admitted.    With  respect  to  the  second  question  I  have  a 
much  more  decided  opinion ;  indeed,  I  entertain  no  doubt 
whatever  upon  it.     It  is  said  that  the  necessary  eflfect  of  the 
release  by  the  creditors  to  the  bankrupt  is  to  destroy  the 
plaintiff's   right  of  action,    because  from  the  moment  that 
release  was  executed,  the  former  ceased  in  effect  to  be  cre- 
ditors, and  the  plaintiff  became  functus  officio,  and  was  in 
fact  no  longer  assignee.     I  cannot  subscribe  to  this  construe* 
tion  of  the  release.     It  is  "  of  all  claims  upon  the  bankrupt, 
his  lands,  tenements,  goods  and  chattels."    What  are  his 
lands,  tenements,  &c.  ?    Certainly  not  those  of  which   he 
"Was  possessed  be/ore  his  bankruptcy  ;  for  by  the  assignment 
they  had  become  the  property  of  the  plaintiff.      But  he 
may  hereafter  acquire  others,  and  to  those  future  effects  the 
release  undoubtedly  is  meant  to  apply.     The  fair  construe* 
tion  and  sense  then  of  thb  release,  appears  to  me  to  be,  to 
release  from  any  claim  of  the  creditors  the  future  effects 
which  the  bankrupt  may  acquire,  and  not  at  all  to  affect 
those  which  have  already  passed  to  the  assignee.     In  that 
view  of  the  case,  therefore,  I  am  of  opinion  that  the  plain- 
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tiff  was  fully  entitled  to  maintain  this  action^  and  conse- 
quently that  on  both  points  raised,  the  judgment  of  the  Court 
must  be  for  the  plaintiff. 

HoLROYD,  J. — I  am  of  opinion  that  my  Lord  Chief 
Justice  came  to  a  right  conclusion  at  the  trial  upon  both 
points.  I  think,  under  the  circumstances  which  were  given 
in  evidence,  the  bankrupt  was  a  competent  witness.  His 
evidence  might  place  him  in  a  worse  situation  than  he  was 
in  already,  but  could  not  possibly  place  him  in  a  better,  and 
if  his  testimony  was  calculated  to  avoid  his  certificate,  he 
was  clearly  acting  against  his  own  interest.  The  bankrupt 
laws  all  concur  in  considering  a  commission  of  bankrupt  as 
a  mode  of  relief  to  the  creditors,  and  therefore  the  pre- 
sumption is,  that  all  the  parties  intended  to  be  relieved  will 
come  forward  as  soon  as  possible,  and  take  the  benefit  pro- 
vided for  them,  because,  otherwise  the  act  of  a  part  by  sign- 
ing the  certi6cate  might  bar  the  rest.  In  the  present  case 
the  long  interval  which  elapsed,  without  any  other  creditor 
appearing,  very  much  strengthens  this  presumption,  and  the 

• 

circumstances,  taken  altogether,  seem  to  me  quite  sufficient, 
to  warrant  the  conclusion  that  all  the  creditors  had  signed^ 

• 

particularly  when  the  defendant,  whose  duty  it  was,  and 
who  had  the  power  to  prove  the  contrary,  if  the  contrary 
were  the  fact,  adduced  no  evidence  against  it.  On  the 
second  point,  I  am  clearly  of  opinion,  that  the  release  by 
the  creditors  did  not  bar  the  plaintiffs'  right  to  sue.  It  is 
not  a  re-assignment  of  his  former  effects  to  the  bankrupt,  \% 
is  only  a  remission  of  all  the  claims  upon  those  he  may  here- 
after  acquire.  I  cannot  sec  how  the  plaintiffs'  interest  in 
the  effects,  or  his  right  of  action  is  at  all  affected  by  that 
instrument ;  the  present  action  is  against  a  debtor  of  th^ 
bankrupt,  not  the  bankrupt  himself,  and  is  therefore  a  claini 
perfectly  independent  of  the  release  and  its  operation.  For 
these  reasons  I  tliink  the  verdict  for  the  plaintiffs  ought  to 
stand. 
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Best,  J. — Both  these  points  are,  in  my  judgment,  so  per- 
fectly  clear,  that  I  can  scarcely  consider  them  arguable. 
All  that  could  be  done  at  the  time  of  the  trial  to  render  the 
bankrupt  competent,  had  been  done  ;  the  question  was, 
whether  he  had  any  interest  remaining  which  made  him  still 
hicompetent.  I  am  of  opinion  that  he  had  not ;  but  that 
was  a  question  for  the  learned  Judge  who  tried  the  cause  to 
decide;  and  even  if  he  had  left  it  as  a  question  of  fact  to 
the  Jury,  it  would  have  been  his  duty  to  tell  them  that  the 
presumption  was,  that  no  outstanding  creditors  existed. 
This,  I  think,  is  the  safe  rule  on  such  occasions.  On  the 
plaintiff's  side  all  that  could  reasonably  be  expected  from 
him  was  done;  the  defendant  had  it  in  his  power  to 
rebut  that  case,  but  he  declined  doing  so,  and  his  neglect 
made  the  presumption  conclusive  against  him,  and  rendered 
the  bankrupt  a  competent,  because  then,  a  disinterested 
witness.  This  argument  may  be  illustrated  by  a  simple  and 
familiar  example.  It  is  proposed  to  give  parol  evidence  of 
the  contents  of  a  written  paper.  For  this  purpose  it  is 
necessary  to  shew  that  the  paper  itself  is  lost.  But  how  is 
this  done  f  Is  it  necessary  to  shew  that  it  is  impossible  the 
paper  should  be  in  existence  i  Certainly  not.  It  is  enough 
to  shew  by  circumstances,  that  it  is  in  all  probability  no 
longer  in  existence,  and  then  the  presumption  follows  that 
it  is  lost.  It  is  said  that  the  effect  of  our  judgment  in  favour 
of  the  plaintiff  will  be  to  give  the  bankrupt  his  certificate 
nhere  the  law  intended  to  withhold  it.  This  is  b}'  no  means 
correct.  By  law  a  certain  proportion  of  the  creditors  have 
power  to  grant  the  certificate.  The  law  no  where  says,  that 
a  bankrupt,  under  circumstances  such  as  the  present,  is  in- 
capable of  receiving  from  his  creditors  a  release  of  his 
debts,  and  that  is  really  all  that  our  judgment  will  effect. 
With  regard  to  the  plaintiff's  right  to  sue  in  this  case,  I 
fully  concur  with  my  learned  Brothers  in  the  opinions  they 
have  expressed,  and  I  think  the  judgment  on  both  points 
must  be  for  the  plaintiff. 

Postea  to  tlie  plaintiff. 

VOL.  II.  p  F 
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Hall  v.  Smith. 
•nie  member     AsSUMPSIT  by  the  bcawr  of  ten  promisaorj  notci  for 

of  a  coautry        ,         ,  .  Vr-i 

bank  signed      1/.  each  against  the  defendant,  at  the  maker.    The  notea 
imrtnerTnotes,  ^^^  ^^  ^  the  following  form,  and  signed  by  the  defen- 

beginning  with  dant*— 
promise  to 

reid^  that  be       ^'  £l'        Town  and  county  of  Southampton*        «£l. 

.TTl«}iJii::Me         N' a  7027.  Bank  N«a70«7. 

tipon  the  notes,  J  promise  to   pay  the  bearer  on  demand  one 

and  could  not  .        ,  .      ,       «       ,  t     ^     * 

plead  in  abate-  pound,  value  received.     Southampton,  the24tn 

iTabiUt^^  with  ^»y  ^f  March,  1818. 

his  parttiera.  p^r  jy^  SmUh,  W.  P.  Smith,  and  JV.  R.  Taylor. 

*' Wm.  Smith.'' 

"One. 

''  Ent^  J.  H.  Thring:' 

By  W.  Smith  and  also  by  Wm.  Smith  was  meant  WWimk 
Smith  the  defendant ;  by  W.  P.  Smith  was  meant  JVilliam 
Purdue  Smith ;  and  by  JV.  R.  Taylor  was  meant  fVilliam 
Rayntford  Taylor.  The  defendant  and  fVilKam  Purdue 
Smith,  and  William  Raynsford  Taylor,  were,  at  the  timo 
of  the  making  of  the  notes,  bankers  and  co-partners.  The 
defendant  pleaded  in  abatement  that  the  promises  were 
made  jointly  with  William  Purdue  Smith  and  William 
Raynsford  Taylor,  and  not  by  himself  alone ;  to  which  it 
was  replied,  that  the  promises  were  made  by  the  defendant 
alone,  and  issue  was  joined  thereon.  At  the  trial  before 
Burrough,  J.,  at  the  last  Summer  Aasizes,  for  the  county 
of  Southampton,  a  verdict  was  found  for  the  plaintiiF  for 
10/.  damages,  subject  to  the  opinion  of  the  Court  as  to 
the  several  liability  of  the  defendant  on  the  foregoing  notes. 
If  the  Court  shall  be  of  opinion  that  the  defendant 
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severally  liable  on  the  said  notes,  then  the  verdict  is  to 
stand;  if  not,  then  the  verdict  to  be  entered  for  the  de- 
fendant. 

Selwyn  for  the  plaintiff.     If  a  contract  be  joint,  and  one 
of  the  contractors  only  be  sued,  he  may  plead  in  abatement 
that    the  contract  was  made  by  himself  and  others ;  but  if 
it  be  joint    and    several,  one  may  be   sued  alone.      The 
notes    in    question    are    obviously  joint   and    several,    and 
therefore  the  defendant  cannot  plead  in  abatement.     From 
the  very  terms  of  the  note  it  is  plain  that  each  member  of 
the  banking  firm  is  severally  liable.     This  is  manifest  by  the 
use  of  the  pronoun  J,  at  the  commencement.     Admitting  that 
the  defendant  had  signed  the  note  for  himself  and  partners^ 
9till  that  will  not  alter  the  several  eifect  of  the  instrument 
as  to  himself;  for  though  the  defendant  may  be  considered  as 
binding  his  partners  as  well  as  himself,  yet  he  makes  him* 
self,  at  all  events,  severally  liable  by  the  use  of  the  personal 
pronoun  at  the  beginning  of  the  note.     If  the  firm  had  in. 
tended  to  create  only  a  joint  liability>  instead  of  using  the 
article  "  ip  they  should  have  put  in  '*  we,"  and  then  the  note 
Would,  upon  the  face  of  it,  have  been  joint  and  not  several; 
but  having  adopted  a  different  form,  they  have  made  them- 
selves severally  as  weH  as  jointly  liable,  and  this  action  is 
maintainable  against  the  defendant  alone.    Tliere  are  no  ex- 
press decisions  to  govern  this  question,  but  there  are  some 
authorities  which  bear  upon  it.     In  the  case  of  March  v. 
Ward{a)ii\e  instrument  commenced,  "  I  promise  to  pay,*' 
and  it  was  signed  by  two  individuals,  and  an  action   being 
brought  against  one  of  them,  Lord  Kenyon  held,  that  the 
pronoun  I  applied  to  each  severally.     As  far  as  that  deci- 
sion goes,  it  is  an  authority  in  favour  of  this  case.     So  from 
the  cases  of  Clark  v.  BlackstockXh\  and  Lord  Galway  v. 
Matthew  (c),  the  same  conclusion  may  be  drawn.     Hie  latter 
case  is  indeed  an  express  authority  to  shew,  that  the  plaintiff 

(a)  Petke't  N.  P.  C.  190.     (jb)  HoU*t  N.  P.  C.  474.      (c)  1  Campb.  40S. 

P  f2 


CASES   IK   THE    KING'S  BENCH, 

might  in  this  instance  have  sued  the  defendant  and  his  part' 
ners  jointly,  or  any  one  separately.  In  the  case  of  Sayer  v* 
Clayton  (a),  the  plaintiff  declared  against  the  defendant  as 
one  of  several  obligors  of  a  bond,  and  the  form  of  the  in- 
strument being  '^  obligo  roe/'  the  Court  decided  that  it  was 
both  joint  and  several.  On  the  authority  of  these  cases, 
and  looking  to  the  terms  of  the  note,  the  plaintiff  is  enti- 
tled to  judgment. 

Bayly  for  the  defendant.    This  is  a  case  of  the  first  im* 
pression,  and  in  its  result  must  affect  not  only  all  country 
bankers,  but  also  operate  upon  the  circulation  of  Bank  of: 
Efigland  notes.     If  the  Court  shall  be  of  opinion  that  a 
person  who  signs  ''  for  A.,  B.,  and  C,"  is  himself  liable  to. 
be  sued,  the  signing  clerk  of  the  Bank  of  England  might 
be  sued  personally  upon  the  notes  of  that  institution.     Con- 
struing  this  instrument,  however,  according  to  its  fair  import^ 
it  is  joint  and  not  several.     If  it  be  admitted  that  as  far  as 
the  defendant's  partners  are  concerned  the  note  be  joint,  it 
follows  as  a  consequence  that  it  must  be  joint  as  to  the  de-. 
fendant  also,  inasmuch  it  cannot  have  one  effect  as  to  a  por-. 
tion  of  the  firm,  and  another  as  to  the  individual  who  hap- 
pens to  be   the  person  signing   for  himself  and  partners. 
This  defendant  signs  in  the  character  of  partner,  for  himself 
and  the  other  members  of  the  firm,  and  it  is  impossible, 
to  cast  upon  him  a  several  liability.     In  the  character  of  a 
partner  he  might  by  law  bind  his  copartners  jointly,  but  he 
had  no  authority  to  bind  them  separately,  and  therefore  the 
argument  on  the  other  side  is  not  maintainable.     Indeed  the 
cases  reliec^  upon  are  the  very  authorities  upon  which  the 
defendant  rests,  to  shew  that  this  cannot  be  considered  as  a 
several  contract.    The  case  of  Lord  GaUcay  v.  Matthew  is 
clearly  with  the  defendant,  because  there  it  was  decided 
that  the  note,  which  was  signed  in  a  manner  exactly  similar 
to  that  in  the  present  case,  was  merely  a  joint  contract* 

(«)  1  Lutw.  696. 


Hall 

V. 


FASTER   TERM,   FOURTH    GEO.  IV. 

The  Court  must  look  to  the  intention  of  the  parties,  and  if 
it  appears  from  the  note  itself  that  the  parties  plainly  in- 
tended to  make  a  joint  and  not  a  several  instrument,  they 
will  give  effect  to  that  intention.  This  is  manifest  from  the  SaiiTn. 
terms  of  the  note ;  and,  considering  the  hardship  of  im- 
posing the  liability  upon  the  defendant  alone,  the  Court 
will  decide  that  this  action  cannot  be  supported. 

Bayley^  J. — I  am  of  opinion  that  this  action  is  main- 
tainable.    In  so  deciding  we  are  not  giving  to  this  instru- 
ment a  different  effect  from  that  which  it  plainly  imports 
upon  the  face  of  it.     We  are  merely  construing  the  words 
as  they  appear  upon  the  note  itself.     The  language  of  the 
instrument  is,  *^  I  promise  to  pay  the  bearer  on  demand 
one  pound,  value  received.     For  fV.  Smith,  W.  P.  Smith, 
and  W.  R.  Taylor:'    Signed  "  Wm.  Smith."    What  does 
that  import  to  be ;  and  who  is  it  that  undertakes  to  pay  i 
Clearly   fVilliam  Smith,  who   says,    '*  I   promise  to  pay." 
He  b  the  only  promising  party.     It  iis  true  he  promises  for 
himself  and  partners,  but  he  alone  promises.     That  is  the 
legal  and  literal  meaning  of  the  words  in  question.     Now 
it  has  been  frequently  decided,  that  if  a  party  enters  into  a 
contract   in  his  own  name  for  the  benefit  of  others,  either 
he  may  be  sued,  because  he  entered  into  the  contract,  or 
those  persons  for  whom  he  entered   into  it,  may  be  sued ; 
and,  i  converso,  the  agent  may  sue,  or  the  parties  for  whose 
benefit  the  contract  is  effected  may  sue.     It  is  urged  that 
there  may  be  some  hardship  in  imposing  individual  liability 
upon  this  defendant.    There  is  really  none,  which  might  not 
easily  have  been  avoided  by  using  tlie  word  *'  we"  instead 
of  the  article  /.     Had  that  been  done  no  difficulty  would 
have  arisen.    Tlie  terms  of  this  instrument  might  shew  a 
different  degree  of  obligation  on  the  parties,  at  the  time  of 
the  trial,   according    as  the  plaintiff   might  elect,   against 
whom  he  would  bring  his  action.     For  instance,  if  he  sues 
IVilliam  Smith  alone^  all  he  would  have  to  do  would  be  to 
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1823.  prove  William  Smith's  haDd-^iriting;  but  if  he  were  ob- 
liged to  sue  all  the  firm,  he  would  have  to  prove  a  partoer- 
ship ;  and  if  he  failed  io  doing  that,  he  would  be  nonsuit- 

Smith*  ^j^  j^  therefore  makes  a  great  difference  to  the  holder  of 
a  note  of  this  description,  whether  he  is  at  liberty  to  sue 
one  maker  only,  or  is  bound  ^to  sue  all.  If  he  sues  all,  he 
takes  upon  himself  the  obligation  of  proving  a  partnership, 
which  in  many  instances  would  be  difficult  to  establish. 
The  cases  of  March  v.  fVard  and  Clark  v.  BlackUock  de- 
cide, that  where  the  party  uses  the  pronoun  '*  I,"  a.  several 
obligation  is  thrown  upon  all  the  parties  who  sign  the  Bote« 
That  is  not  exactly  this  case ;  but  k  fortiori,  if  the  parties 
•  who  sign  are  severally  liable,  this  defendant,  who  is  die  per- 

son actually  making  the  promise,  is  liable,  and  he  is  not  at 
liberty  afterwards  to  deny  his  promise.  I  think  therefore 
that  the  plaintiff  is  entitled  to  judgment. 

IIoLROYD,  J. — I  am  of  the  same  opinion.  It  is  un- 
necessary to  decide  whether  the  defendant's  signature  to  the 
note  for  himself  and  partners  would  make  the  partners  se- 
verally liable.  Here  the  defendant  promises  for  himself  at 
least,  and  that  is  sufficient  for  the  purpose  of  holding  him 
severally  liable  in  this  action. 

Best,  J.,  concurred,  and  said  there  was  no  analogy  be- 
tween this  case  and  that  of  the  signing  clerk  to  the  Bank  of 
England.  Here  the  defendant  was  a  partner,  an4  signed 
in  that  character ;  but  the  signing  clerk  of  the  Bank  of  JSi^ 
land  IS  not  a  partner  in  that  institution,  and  signs  only  **  for 
the  Governor  and  Company/'  thereby  expressly  excluding 
his  own  personal  liability. 

Postea  to  the  plaintiff. 
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Dot,  d.  Sir  R.  Sutton,  Bart,  v.  P.  F.  Harvey,  Esq. 
Executor  of  A.D.  O'Kblly^  Esq. 

JCiJECTMENT  for  five  houses  situate  iu  Half -moon  Anactof  par- 
Street,  Piccadilly,  iu  the  county  of  Middlesex.  At  the  triaj  |^*To"teSJrt  ** 
before  Abbott,  C.  J.,  at  ^e  Middlesex  Sittings  oiter  Hilary  for  life  a  power 

^     ^       of  makiog 
Term,  1822,  a  verdict  was  taken  for  the  lessor  of  the  plaintiflT,  leases  for  aoy 

subject  to  the  opbion  of  the  Court  on  the  following  case :      ceedlng  Dine-* 

By  an  act  of  parliament  of  the  2S  Geo.  3,  entitled  "  An  Tg^l^  ^erl^ 

act  for  enabling  W.  Pulteney,  Esq,  to  grant  leases  of  certain  »nch  lease  be 

estates  in  the  county  of  Middlesex  and  city  of  London^  the  tffed  eUher  i» 

following  leasing  power  was  given  : — ^  That  it  should  and  ^^H^li^ 

might  be  lawful  to  and  for  the  said  W.  P.  from  time  to  time  ^^,^  '.**  ^ff^ 

.  It  ,    -.  1  mtnatton  of  tm€ 

by  mdenture,  duly  executed,  oCc.  to  lease  unto  any  person  leaus  then  m^ 
or  persons  whatsoever,  all  or  any  part  of  the  said  premises  of^  respectiTo- 
therein  mentioned ;  to  hold  the  said  premises  unto  the  per-  J^'efervsuch* 

sons  unto  whom,  or  for  whose  benefit  such  lease  should  be  lease  there  be 
J      1  •  «       i.  .         r  reserved  to  be 

made,  his  executors,  ccc.  for  any  term  or  number  of  years,  payable,  dur- 

so  as  such  term  or  number  of  years  did  not  exceed  the  term  thereby  grant- 
or space  of  ninety-nine  years  from  the  date  of  executing  such  *^  '^fj' a«i#- 
lease  ;  and  so  as  every  such  lease  or  leases  be  made  to  take  Juial  yearly 
effect  either  in  possession,  or  immediately  after  the  deter-  to  be  incideot 
mination  of  the  leases  then  subsisting  thereof  respectively ;  ate***re?eMlon" 

and  so  as  that   in  every  such  lease  there  be  reserved  to  be  of  the  pre- 
mises, thai  COM 

he  reoionably  had  at  the  time  of  making  eueh  lease,  without  taking  any  fine,  foregift,  &c." 
When  this  power  was  granted,  the  estate  was  let  npon  leases,  which  would  expire  on 
the  10th  October,  1791.  The  tenant  for  life,  in  pursuance  of  one  entire  bargain,  granted 
at  one  and  the  same  time,  two  leases  of  the  premises,  one  dated  29th  3/ay,  1787,  for 
thirty  years,  to  commence  on  the  lOth  October,  1791,  and  the  other  dated  4th  June,  for 
sixty-three  years,  to  commence  lOth  October,  1741  s — Held,  that  the  last-mentioned  lease 
was  a  fraud  upon  the  power,  not  being  made  to  take  eft'ect  immediately  after  the  ex- 
piration of  the  subsisting  lease. 

In  the  first  of  these  two  leases  a  yearly  rent  of  2701.  was  reserved,  and,  in  the  second, 
a  rent  of  1202.,  the  grantor  stipulating  in  the  latter  that  the  tenant  should  rebuild  the 
premises  either  before  the  expiration  of  the  term  first  demised,  or  during  the  first  year  of 
the  second  demise :— Held,  that  supposing  these  rents  to  be  the  most  beneficial  which 
could  be  obtained,  as  between  lessor  and  lessee,  still  tliey  were  not  so  as  between  tenant 
for  life  and  the  reversioner,  and  conseqnently  the  power  was  also,  in  this  instance,  Tio- 
lated. 
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ld23.        payable,  during  the  contmaance  of  the  estate  and  term  to 
be  thereby  granted,  the  best  and  most  beneficial  yearly  rent 
or  rents,  to  be  incident  to  the  immediate  reversion  of  the 
premises,  that,  considering  the  nature  of  the  case,  cau  be 
reasonably  had  and  obtained  for  the  same  at  the  time  of 
making  such  lease,  \iithout  taking  any  (ine,  income,  pre- 
mium, or  foregift,  for  or  in  respect  of  making  such  demises 
or  leases."     In  virtue  of  this  power  the  said  W^,  P.  by  an 
indenture  of  lease,  bearing  date  29th  May^  17879  demised 
the  premises  in  question   to  the  said  ^.  D.  O'K.  his  exe- 
cutors, &c.,  to  hold  from  10th  October,  1791)  for  the  term 
of  thirty  years,  at  tlie  yearly  rent  of  202l.  lOs.  for  the  first 
year  of  the  said  term,  and  at  the  yearly  rent  of  270/.  for  the 
residue  of  the  term,  and  which  in  the  lease  was  stated  to  be 
the  best  and  most  beneficial  rent  that  could  be  reasonably 
had  or  obtained  for  the  said  thereby  demised  premises.     At 
the  time  of  granting  this  lease  there  were  existing  leases  of 
the  same  premises,  bearing  date  30th  November,  1 730^  for 
several  terms   of    years,  which  would  expire  on  the  said 
lOih  October,  1791*     By  another  indenture  of  lease,  bear^ 
ing  date  4th  June,  1787,  and  which  was  agreed  for  at  the 
same  time  as   the   lease  of  29th  May,  1787,  by  the  same 
bargain,  and  in  pursuance  of  which  both  leases  were  exe* 
cuted  at  the  same  time,  the  said  fV.  P.  demised  the  same 
premises,  to  hold  the  same  to  the  said  ui.  D.  0'£.  his  ex- 
ecutors, 8cc.  from  10th  October,  1821,  for  the  term  of  sixty- 
three  years,  at  the  yearly  rent  of  120/.,  which,  in  the  said 
lease,  was  stated  to  be  the  best  and  most  beneficial  yearly 
rent,  incident  to  the  immediate  reversion  of  the  premises, 
that,  considering  the  nature   of  the  case,  could  be  reason- 
ably had  or  obtained  for  the  same.    In  the  lease  "of  4th  Jitne, 
1787,  was  the  following  recital: — "  Whereas  the  messuages 
or  tenements  hereinafter   demised,  are  held  by  virtue  of  or 
under  six  several  leases,  five  whereof  being  dated  30th  No^ 
member,  1730,  will  expire  on  10th  October,  1791 ;  and  the 
other  of  the  said  leases,  made  to  the  said  A,  D.  O'K.,  bear'* 
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ing  date  Sgth  MaVy  1787,  for  the  remaiDder  of  a  term  of        1828. 
.years,   which  will   expire  on    10th  October ,  1821.      And 
whereas  the  said  messuages  or  tenements  have  been  surveyed 
•by  J.  R.  Cockerell,  surveyor,  who  is  of  opinion  that  it  will     O'Kmxt. 
be  for  the  benefit,  as  well  of  the  persons  entitled  to  the 
premises  in  reversion,  as  of  the  person  in  possession,  that 
on  or  before  the  expiration  of  the  siaid  last  recited  lease,  the 
said  messuages  or  tenements  should  be  rebuilt."    This  latter 
lease  contained  a  covenant  to  rebuild  the  demised  messuage 
«nd  premises  before  the  expiration  of  the  term  granted  by 
■the  lease  of  29th  May,  lY87,  or  within  the  first  year  of  the 
term  of  sixty-three  years,  thereby  granted.     The  premises 
Jiave  not  been  rebuilt.    The  ejectment  was  served  on  26th 
October,  1821.     fV.  P.  the  lessor  in  the  said  leases  granted 
to  the  said  A.  D.  O'K.,  died  in  the  year  1820,  having  been 
in  the  receipt  of  the  rents  and  profits  of  the  said  premises, 
under  the  lease  of  29th  May,  1787,  up  to  the  period  of  his 
death.     Sir  12.  Sutton,  Bart.,  the  lessor  of  the  plaintiff,  is 
now  entitled  to  the  premises  in  question,  in  case  the  Court 
should  be  of  opinion  that  the  defendant  is  not  entitled  to 
hold  them.     At  the  time  of  grantii^  the  lease  of  29th  May, 
1787,  if  the  premises  had  been  let  for  an  entire  teim  of 
ninety-three  years,  from    10th  Oc^o6er,    1791f    the  annual 
rent  of  270/.  would  have  been  more  than  a  fair  annual  rent 
for  the  first  thirty  years,  and  the  rent  of  120/.  less  than  a 
fair  annual  rent,  for  the  residue  of  a  term  of  ninety-three 
years.     At  the  time   of  granting  the  lease  of  29th  May, 
1787,  the  prembes  were  capable  of  standing  thirty  years; 
but  it  was  the  opinion  of  the  surveyor,  consulted  at  the 
time  of  completing  the  bargain  and  executing  the  said  two 
leases,  that  it  would  be  necessary  and  proper  to  pull  down 
and  rebuild  them  at  such  time  as  specified  in  the  lease  of 
4th  Jt//?e,  1787;  and  the  calculation  of  the  rents  in  the 
two  leases  of  29th  Mflry,   1787,  and  Ai\\  June,  1787,  was 
made   upon  the   supposition  that  the  premises  should  be 
pulled  down  and  re-built  at  such  a  time  as  specified  in  the 
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ItttS.       lease  of  4th  Jtme,  17&7;  and  taking  into  consideration  the 

N^v^i^      covenant  to  re-build  in  that  lease,  the  rents  reserved  under 

^^'         those  two  leases  were,  taking  the  whole  as  one  bargain,  the 

0*&su.T«     best  and  most  beneficial  yearlj  rents  that,  considering  the 

Mture  .of  the  case,  could  be  reasonably  had  and  obtained 

for  the  said  premises  at  the  time  of  making  the  leases  of 

99ihMay,  17B7,  and4th  Jvue,  1787* 

Denman,  C.  S.,  for  the  lessor  of  the  plaintiff.  First, 
the  lease  of  4th  June,  1787,  is  not  within  the  leasing  power 
reserved  bj  the  act  of  parliament,  and  is  consequently  void* 
There  was  a  lease  which  wonld  expire  on  10th  October, 
J  791 9  subsisting,  when  the  lease  of  29th  May,  1787»  was  ex- 
ecuted* It  is  said  by  Lord  Holt,  widi  reference  to  leases  in 
Inversion,  that  '*  where  mention  is  made  of  leases  in  rever- 
sion in  a  power,  this  shall  be  intended  of  leases  to  com- 
mence after  a  present  interest  in  being ;"  and  again,  '*  when 
applied  to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
which  shall  take  effect  after  the  ^expiration  or  determination 
of  a  lease  in  being.*'  Winter  v.  Lovedayia).  Now,  in  this 
case,  the  first  lease  was  a  lease  in  reversion,  which  was  to 
take  effect  after  the  expiration  of  the  subsisting  lease,  and 
was  an  execution  of  the  power.  The  second  lease  was  to 
take  effect  thirty  years  afterwards,  and  therefore  is  clearly 
not  within  the  power.  Then,  second,  the  rent  reserved  was 
not  the'best  and  most  beneficial  that  could  be  had  or  ob- 
tained, within  the  language  of  the  power,  because  a  much 
higher  rent  was  to  be  paid  for  the  first  thirty  years  of  the 
t^m,  than  for  the  remainder,  which  is  a  fatal  objection,  in 
another  point  of  view,  because  it  was  in  effect  taking  a  pre- 
mium or  foregift  for  making  the  lease,  and  was  as  directly 
in  violation  of  the  conditions  of  the  power,  as  it  was  likely 
to  be  in  the  end  injurious  to  the  interests  of  the  reversioner. 
On  these  grounds  the  plaintiff  is  entitled  to  judgment. 

(«)  Com.  Rep.  ST. 
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LitUedale,  cootrd.  The  act  of  parliaiDeut  empowers  the  ma. 
tenant  for  life  to  grant  leases  either  in  possession  or  revep-  ^<^\/^ 
sion^  providing  only  that  they  shall  not  exceed  the  term  of  ^^^ 
ninety-nine  years,  aud  therefore  as  the  tenant  for  life  was  4>*JLtu.T. 
authorized  to  grant  one  lease,  commencing  in  the  y^ar  179 1* 
for  the  full  term  of  ninety-nine  years,  it  seems  difficult  to 
suggest  upon  what  principle  Ke  was  prohibited  from  grantiiq; 
two  several  leases,  so  that  they  did  not  together  exceed  that 
term ;  because  the  only  possible  object  of  the  restriction  was 
to  prevent  the  estate  from  being  charged  with  more  than 
one  term  of  that  duration.  Where  a  power  authorises  the 
appointment  of  a  fee  to  be  executed  at  several  times,  a  life 
estate  may  be  appointed  at  one  time,  and  the  fee  at  another. 
Rovey  v.  Smith  (a),  Snape  v.  Turton  (6).  •  So  where,  under 
a  power  in  a  will  to  lease  for  twenty-one  years,  the  donee 
leased  for  that  term,  and  then  a  year  before  the  expiration 
of  it,  made  a  new  lease  for  twenty-one  years  to  another  per. 
son,  to  begin  in  praesenti;  it  was  argued,  that  although  be 
could  not  make  leases  in  reversion,  yet  such  a  lease  as  this 
he  might  make,  for  this  was  to  begin  presently,  and  the  in  • 
heritance  was  not  charged  in  the  whole  with  n^ore  than 
twenty-one  years.  Read  v.  Nash  (c).  llie  principle  there 
contended  for,  seems  also  to  have  been  recognised  by  Lord 
Ellenborough  in  Dae  v.  Prideaux  (d),  where  he  expressly 
alludes  to  Read  v.  NicuA,  as  having  settled  that  point,  which 
ho  adds,  <' is  recognised  as  \vN'mGoodiUley.Funucan*\e). 
The  result  of  these  authorities  is,  that  tenant  for  life  may, 
by  several  instruments,  made  at  different  times,  execute  his 
power,  if  he  does  not  go  beyond  the  period  limited  in  the 
power.  It  is  to  be  observed  in  this  case  that  in  the  second 
lease,  made  in  1787,  the  obligation  of  re-building  is  im- 
posed on  the  tenant.  Now^  nothing  could  be  more  reason- 
able tlian  that  die  expence  to  which  the  tenant  was  to  be 

(^a)  1  Vern.  84.  (rf)  10  East,  158. 

(fc)  Cro.  Car.  Alt.  (*)  Doug.  3. 

U)  1  Lton.  147. 
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1823.  P^^  ^^  re-buildingy  shoald  bare  some  effect  upon  the  rent. 
According  to  the  findmg  of  the  Jury,  the  Court  are  bound 
to  presume  that  the  rent  reserved  was  the  best  and  most  ap- 
O'Kmlly.  proved  which  could  be  had.  [Bayley,  J.  As  between  lessor 
and  lessee,  the  finding  of  the  Jury  may  be  well  justified,  but 
is  that  so,  as  between  the  tenant  for  life,  and  the  rever- 
sioner T]  Then  the  case  should  be  submitted  to  a  second 
Jiury,  if  the  finding  of  the  first  has  not  satisfactorily  ascer- 
tained this  point.  Admitting  that  two  different  rents  could 
not  be  reserved  by  the  same  deed  during  the  whole  of  one 
term,  (and  which  cannot  be  denied),  still  in  this  case  there 
are  two  terms,  each  deed  reserving  a  rent  applicable  to  the 
•respective  terms.  As  there  is  therefore  nothing  mcongruous 
in  such  an  execution  of  the  power,  the  defendant  is  entitled 
to  judgment. 

Denman,  in  reply,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion,  that  the  lessor  of  the 
plaintiff  is  entitled  to  judgment.  The  case  admits  of  no 
doubt,  and  I  think  the  first  point  is  suflicient  to  dispose  of 
it.  The  power  to  lease  is  a  power  by  which  one  man  is 
enabled  to  bind  the  property  of  another ;  and  therefore  we 
ought  to  take  care  that  it  is  executed  honestly,  fairly,  and 
consistently  with  the  authority  given.  The  party  is  not 
at  liberty  to  do  that  indirectly  which  he  cannot  do  directly. 
It  is  conceded  by  the  defendant's  counsel,  that  under  one 
entire  lease  for  a  period  of  ninety-three  years,  two  indifferent 
rents,  one  applicable  to  a  portion,  and  the  other  to  the 
remainder  of  the  term,  could  not  be  reserved,  and  con- 
sequently that  if  the  two  rents  in  this  case  were  reserved  in 
the  same  lease,  it  would  not  be  a  valid  execution  of  the 
power.  Conceding  that  point,  decides  the  question.  If  the 
two  rents  could  not  be  reserved  in  one  entire  lease,  it 
follows  as  a  consequence,  that  the  party  is  not  at  liberty  to 
make  two  successive  leases  of  this  description;    The  ques« 
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tioR  here  is,  not  whether  the  tenant  for  life  b  entitled  at' 
different  periods  to  make  successive  leases,  but  whether  he 
has  a  right  at  one  and  the  same  period,  and  under  one  and  «. 

the  same  bargain,  to  make  two  successive  leases.     I  think  he     ^  K^eimt. 
has  not,  and  that  the  execution  of  the  leases  in  this  case,  b 
a  fraud  upon  the  power.    The  power  is  to  be  executed  by 
the  party  according   to  the  circumstances  and  condition  of 
the  estate  at   the  time  it  is  executed,  and  one  of  the  quali- 
fications of  the  power  is  to  enable  the  tenant  for  life  **  to 
lease  for  any  term  or  number  of  years,  so  as  such  term  or 
number  of  years  do  not  exceed  the  term  or  space  of  ninety- 
nine  years  from  the  date  or  time  of  executing  such  lease,  and 
so  as  all  and  every  such  lease  or  leases  be  made  to  take  effect, 
either  in  possession,  or  immediately  after  the  determination 
of  the  leases  then  subsisting  thereof  respectively,^*    Now  in 
the  first  place  tliis  is  not  a  lease  in  possession,  nor  is  it  to 
take  effect  immediately  after  the  determination  of  the  lease    . 
then  subsisting,     I  do  not  look  to  the  machinery,  but  to  the 
real  facts  and  substance  of  the  transaction.     In  substance 
tlie  two  leases  are  but  one,  and  are  in  pursuance  of  one 
entire  bargain,  though  reserving  two  different  rents.    The 
entire  bargain  is  made   in  1787,  and  when  the  two  leases 
in   question  were  exectited,  there  was  a   subsisting  lease, 
which  was  to  expire  on  the  10th  of  October,  1791;  so  that 
the  lease  which  was  to  commence  in«7iine  1821,  was  not, 
in  the  language  of  the  power,  **  a  lease  to  take  effect  in  pos- 
session, or  immediately  after   the   determining  of  the  lease 
then  subsisting."    I   am  therefore  of  opinion,  that   this  b 
not   a  lease  made  in  pursuance  of  the  power.     There  i» 
one  view  in  the   consideration  of  thb   case,  which  would 
make  a  great  difference  to  the  reversioner,  if  the  tenant  for 
life,  instead  of  being  confined  to  the  power  of  making  one 
entire  lease,  might  make    several    successive  leases.     The 
argument  b,  that  the   tenant  for  life  is  entitled  at  one  and 
the  same  time  to  make  two  successive  leases.     If  so,  why 
may  he  not  make   twenty,  fifty,  or  even  nine  t\ -nine  leases  i 
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lIM.'       Every  lease  is  to  contain  a  power  of  re-entry  for  non-pay- 
ment of  rent.     Such  a   power,  if  the  lease  be  entire,  will 
affect  the  whole  term  demised,  and  in  case  of  non-payment 
OH^xuT.      Qf  j^u^^  Q|.  other  breach  of  covenant,  the  reversioner  would 
be   entitled  to  re-enter,  at  once,  for  the  whole  remaining 
term,  and  would  be  placed  in  the  same  situation  as  if  no 
lease  had  been  granted.     But  if  instead  of  one,  there  are  two 
or  tiVenty  leases,  he  would  be  only  entitled  to  take  possession 
for  the  term  for  which  the  particular  lease  is  granted.    The 
consequence  of  that  would  be  to  make  the  clause  of  re- 
entry absolutely  nugatory,  for,  supposing  the  tenant  to  be 
turned  out  for  a  forfeiture  of  any  one  lease,  he  might  re- 
enter under  the  next  lease  in  succession,  and  so  defeat  the 
right  of  the  reversioner.     No  such  consequence  would  fol<< 
low,  if  but  one  lease  had  been  granted.    I  will  put  this 
•  case: — In  one  of  the  leases  a  rent  of  270/.  for  thirty  years 
is  reserved ;  suppose  the  tenant  for  life  dies  at  the  end  of 
twenty-seven  years,  and  tlie  reversioner  comes  into  posses- 
sion, and  then  the  lessee  informs  him  that  he  is  unable  to 
pay  the  remaining  three  years  i^nt,  or  assigns  the  lease  to' 
a  pauper,  and  the  reversioner  thinks  proper  to  enter  for  a 
forfeiture,  what  is  to  prevent  the  lessee  from  re-entering  at 
the  end  of  the  three   years,  and  enjoying  the   property  at 
the  reduced  rent  of  130/.  per  annum  until  the  end'of  the 
term  demised  by  the  second  lease  ?    I  apprehend  nothing 
would  prevent  him  if  this  power  has  been  properly  executed, 
but  it  would  be  monstrous   to  hold  such   a   doctrine.     I 
believe  this  is  the  first  instance  in  which  an  attempt  has 
been   made  to  execute  successive  leases  under  a  power  of 
this  description ;  and  for  the  reasons  I  have  given,  it  seems' 
to  me  that  the   execution   of  successive  leases   under  one 
entire  bargain,  reserving  different  rents,  is  a  fraud  upon  this 
power.    It  is  not  necessary  to  intimate  any  opinion  whether, 
if  the  tenant  had  honestly  and  bonS  fide  made  a  lease  for  a 
certain  term,  he  might  be  entitled  to  make  another  lease  for 
anollier  term,  because  the  whole  transaction  is  to  be  con- 
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sidered  as  an  entire  bargain^  and  I  am  of  opinion  that  th^re        18S8.  > 
ought  to  have  been  one  entire  lease.    The  remaining  question; 
is,  whether  there  has  been  a  compliance  with  the  stipula- 
tion, that  there  should  be  the  best  and  most  beneficial  rent     ^'^'i*!'^* 
reserved*     There  are  certainly  in  this  case  two  proportions 
stated,  which  it  is  difficult  to  reconcile.    It  is  found  in  the 
case,  that  if  the  premises  had  been  let  in  1787  for  the.  entire 
period,  the  rent  of  270/.  per  annum  for  thirty  years  would  ba 
more  than  the  fair  annual  rent,  and  that  1(20/.  would  be  less 
than  the  annual  value  for    the  remainder  of  the  term,  at 
sixty-three  years,  unless  the  tenant  was  bound  to  re-build. 
Now  the  clause  in    the  power  upon  which  the  question 
arises,  says  nothing  as  to  a  covenant  for  rerbuilding.     If 
the   premises   had  been  let  for  an  entire  term,  the  rent  *  at   ^ 
the  commencement  would  be  too  high,  and  the  rent  at  the 
conclusion  would  be  too  low.    Upon  that  state  of  the  case^ 
it  is  clear  that  the  lease  would  be  void.    The  lessor  is  not 
to  take  a  foregift,  nor  any  thing  by  way  of  premium,  but  is  to< 
let  in  proportion  to  the  whole  value  of  the  premises  during- 
the  whole  term.     If  they  are  let  too  high  at  the  early  part  of 
the  term,  it  follows  that  the  reversioner  will  have  too  little 
to  receive  when  he  comes   into   possession.      This  conse^ 
quence  would  not  follow  if  the  whole  were  let  at  an  entire 
rent.    The  case,  it  is  true,  finds  that  these  rents  were  the 
most  beneficial  that  could  be  procured.    As  between  the 
lessor  and  the  lessee,  that  may  be   true,  but  are  they  so 
with  reference  to  the  interests  of  the   remainder-man  ?     I 
am  of  op'mion,  for  the  reasons  I  have  stated,  that  they  are 
not.     It  is  suggested,  that  if  there  is  any  doubt  upon  thb 
subject,  the  case  ou^t  to  be  sent  to  another  Jury  for  re- 
consideration.    But  I  have  so  decided   an  opinion  upon 
th/s  first  point,  that  I   think  it  would  be  doing  injustice  to 
the  plaintiff  to  send  the  case  to  another  Jury.    Upon  the 
first  question  I  am  clearly  of  opinion,  that  the  second  of 
these  two  leases  is  a  fraud  upon  the   power,  and  conse- 
quently the  lessor  of  the  plaintiff  is  entitled  to  judgment* 
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Ho  LEO  YD,  J. — I  am  of  the  same  opinion,  and  I  think' 
that  on  both  points  the  plaintiff  is  entitled  to  recover.  First, 
diese  two  leases  being  founded  on  one  entire  bargain,  and 
reserving  two  different  rents,  are  clearly  a  fraud  upon  the 
power,  and  though  the  whole  term,  coitiprehended  in  both, 
does  not  exceed  ninety-nine  years,  still  that  does  not  re- 
move the  objection.  But  independently  of  this,  the  second 
lease  is  not  to  take  effect,  according  to  the  words  of  the 
power,  *^  in  possession  or  reversion  immediately  after  the 
term  granted  by  the  then  subsisting  lease  ;**  for  at  that  time 
the  previous  lease  would  not  expire  until  the  10th  October^ 
1791*  Supposing,  however,  that  these  leases  could  be 
considered  only  as  one,  inasmuch  as  the  term  in  both  does 
not  exceed  ninety-nine  years,  still  as  different  rents  are 
reserved,  there  would  be  a  violation  of  the  power.  The 
bargain  being  entire,  the  rent,  whatever  it  is,  must  also  be 
entire,  and  extending  throughout  the  whole  term.  This  is 
not  so,  and  therefore  on  that  ground  the  plaintiff  is  entitled 
to  recover.  Then,  secondly,  I  think  the  rent  reserved  is 
not  the  best  and  most  improved,  according  to  the  requisites 
of  the  power.  We  are  to  look  to  the  interests  of  the  re- 
versioner. It  may  be  true,  as  between  lessor  and  lessee, 
that  the  rents  reserved  are  equitable  and  just,  but  by  this 
contrivance  the  reversioner  is  placed  in  a  worse  situation 
than  he  would  have  been,  had  the  power  been  properly 
executed.  A  larger  rent  is  reserved  in  the  beginning  of  the 
term  than  the  premises  are  fairly  worth,  whereby  the  tenant 
for  life  derives  an  advantage  to  which  he  is  not  entitled, 
and  during  the  remainder  of  the  term  the  rent  is  less  than 
the  premises  are  worth,  whereby  the  reversioner  is  de- 
prived of  that  benefit  which  it  was  the  object  of  the  power 
he  should  have.  On  both  grounds  I  think  the  plaintiff  19 
entitled  to  judgment. 

Best,  J. — I  am  of  the  same  opinion.     It  is  no  answer 
to  the  first  objection,  that  the  power  has  been  substantially 
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complied,  inasmuch  as  the  term  of  ninety-nine  years  has  not 
been  exceeded  in  both  leases^  so  as  to  injure  the  inherit- 
ance. It  is  one  of  the  express  conditions  of  the  power, 
that  no  lease  is  to  be  granted,  to  take  effect,  until  the  ex- 
piration of  the  subsisting  lease.  Has  that  condition  been 
complied  with  i  The  lease  in  question  was  not  to  take 
effect  until  thirty  years  after  the  subsisting  lease.  The 
subsisting  lease  did  not  expire  until   10th  October,   1791f 

• 

and  consequently  the  second  lease  could  not  be  valid  unless 
it  was  to  take  effect  at  that  period.  That  is  a  decisive 
objection.  But  supposing  it  were  not  so,  still  the  second 
point  presents  an  insuperable  difficulty.  Was  the  best  and 
most  approved  rent  reserved  during  the  term,  so  as  to  sa- 
tisfy the  condition  of  the  power  i  I  am  clearly  of  opinion 
that  it  was  not,  and  that  the  machinery  which  has  been 
adopted  would  produce  the  greatest  injustice  to  the  re- 
versioner. A  rent  of  270/.  is  reserved  during  the  first 
portion  of  the  term,  and  ISO/,  during  the  remainder.  It  is 
conceded,  that  270/.  would  be  too  much  for  the  term  de- 
mised in  the  first  lease,  and  ISO/,  too  little  in  the  second; 
but  it  is  said,  that  this  is  counter-balanced  by  the  stipula- 
tion that  the  tenant  shall  rebuild  the  prcmbes.  In  this 
point  of  view,  the  bargain  may  be  very  fair  towards  the 
tenant,  but  is  it  so  towards  the  reversioner  f  Clearly  not, 
because  the  operation  of  this  proceeding  is  to  throw  the 
burthen  of  re-building  entirely  upon  the  reversioner,  the 
value  of  whose  estate  is  diminished  by  the  expense  of  re- 
building, which  has  been  abated  from  the  tenant's  rent 
during  the  remainder  of  the  term,  and  put  into  the  pocket 
of  the  tenant  for  life.  It  is  quite  obvious  that  the  object 
of  this  contrivance  was  to  cast  the  burthen  of  re-building 
upon  the  reversioner ;  and  I  think  we  ought  not  to  give 
effect  to  such  an  arrangement.  I  am  decidedly  of  opinion 
that  upon  either  of  the  grounds  mentioned,  the  lessor  of  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

VOL.  IX.  Q  Q 
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Jones  v.  Owen,  Esq. 

The  sutitte  JL  RESPASS  for  an  assault  and  felse  iniprisoDment.  The 
8.60,iinpo8iDg  declaration  was  in  the  common  form,  but  adding  that  the 

a  penalty  on    defendant   struck  two  horses  of  the   plaintiff,  which  were 

the  dnver  of  a  ^  .... 

cart.  Sec.  for     drawing  a  waggon  of  the  plaintiff  on  the  king's  highway, 

under  the  cii^  ''  SD^  stopped  the  said  horses  and   the  said  waggon,  and 

tii«rein'meii^    hindered  the  same  from  travelling  in  and  along  the  said  high- 

tioned,  autho-  way,  by  means  whereof  the  plaintiff  was  hindered  from 
riBCs  a  justice        \.        .         ,  •  «.  .     tt  mi        j  r     ^ 

on  his  own      performing    his   necessary   affairs/     8cc.      The    defendant 

the  oath  o^ne  pleaded,  first,  the  general  issue;  second,  son  assault  de- 
witness,  to  mesne ;  and,  third,  as  to  stopping  the  horses  and  cart,  &c. 
fender,  and  in  "  that  on,  &c.  at,  &c.  defendant  was  riding  on  horseback  in 
der  refuses  to  &nd  along  the  said  highway,  and  that  the  said  cart  or  wag- 
oame^^or  the    8^"'  drawn  by  the  said  horses,  was  then  and  there  passing 

name  of  the      along   the   said   highway,  and  that   plaintiff  was   then  and 

.owner  of  the       ,  ,  ...  . 

cart,  &c.  he  is  there  unlawfully  nding  upon  the  said  cart  or  waggon,  and 

like  penalty,  ^^^re  not  being  then  any  person  on  foot  or  on  horseback  to 
and  may,  with-  guide  the  said  cart  or  waggon,  or  horses  drawing  the  same^ 
be  apprehend-  and  that  defendant  thereupon  requested  plaintiff  to  come 
by  the  person  down  from  the  said  cart  or  waggon,  which  he  wholly  re- 
ftnc?conimU-  ^^^^^  ^^  ^^'  ^^^  ^"  ^^^  Contrary  thereof,  placed  himself 

ted.  Where  upon  the  shafts  of  the  said  cart  or  waggon,  behind  the 
the  driver  of  a  ,  .  .  . 

waggon  com-   horse  attached  to  the  said  cart  or  waggon,  and  immediately 

^nce  w?t"iin     ^^^^^^  ^^^  board  on  which  the  name  of  the  owner  of  the 

this  act,  in  the  said  cart  or  waggon  was  painted,  in  order  to  conceal  the 
"View  of  a  jus-  '^ 

tice,  and  hav-  name  of  the  owner  from  defendant ;  and  that  defendant 
himself  before  thereupon  requested  plaintiff  to  acquaint  him  with  the  name 
wWchhfs^ni^"-  ^^  ^^^  owner,  which  he  wholly  refused  to  do,  and  thereupon 

ter's  name  was  defendant  requested  plaintiff  to  move  on  one  side  of  the  said 
painted,  soas  ^  ii,r,  i  ii 

to  prevent  the  ^^^  or  waggon,  m  order  that  defendant  might  read  the  name 
theown'er °and  ^^  ^'^^   owner,  which   was  painted  on  the  board  in  front 

tlie  justice,  in 

order  to  ascertain  the  name,  stopped  the  horses  and  laid  hands  on  the  driver,  and  remored 
him  from  his  position  before  the  board,  and  therf  by  informed  himself  of  the  ownership  :«• 
Held,  on  demurrer,  that  this  was  a  trespass,  and  |ate  the  driver  a  right  of  action. 
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diereof,  with  which  said  last-mentioned  request  he  wholly  1823. 
refused  to  comply,  whereupon  defendant,  in  order  to  read 
the  name  of  the  owner  of  the  said  cart  or  waggon,  so 
painted  as  aforesaid,  and  because  he  could  not  otherwise 
read  the  same,  stopped  the  said  cart  or  waggon,  and  the 
said  horses  so  drawing  the  same,  and  hindered  the  same 
from  travelling,  &c.  as  he  lawfully  might  for  the  causes 
aforesaid;  and  in  order  to  read  the  name  of  the  owner 
of  the  said  cart  or  waggon  so  painted  as  aforesaid,  and  be* 
calise  he  could  not  otherwise  read  the  same,  defendant 
gently  laid  his  hands  upon  plaintiff,  in  order  to  remove  him 
on  one  side  of  the  said  cart  or  waggon,  and  did  remove 
him  on  one  side  thereof,  as  he  lawfully  might  for  the  cause 
aforesaid,"  &c.  Upon  the  first  plea,  issue  joined ;  to  the 
second,  a  replication  de  injuria  sui ;  and  to  the  third,  a 
general  demurrer.    Joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer,  was  stopt  by  the 
Court,  who  desired  to  hear 

Patleson,  contr^.  This  plea  is  a  sufficient  answer  to  the 
declaration,  under  the  60th  sect,  of  the  13  Geo.  5.  c.  78. 
In  that  clause  it  is  first  enacted,  that  any  driver  of  a  wag* 
gon,  &c.  riding  thereon,  not  having  a  person  on  foot  or  on 
horseback  to  guide  it,  or  refusing  to  discover  the  name  of 
the  owner,  shall,  upon  conviction  on  the  view  of  a  justice, 
or  on  the  oath  of  one  witness,  be  liable  to  a  penalty  of  lOs. ; 
and  second,  that  any  such  driver  may  be  apprehended  by 
any  person  seeing  either  of  those  offences  committed.  This 
clause  therefore  provides  two  separate  modes  of  proceeding 
against  an  offender ;  the  one  by  conviction  upon  view  of 
a  justice,  and  the  other  by  laying  an  information  against 
him  before  a  magistrate.  It  is  clearly  left  to  the  complain- 
ing party  to  adopt  whichever  of  these  modes  he  may, 
under  the  circumstances  of  the  case,  think  most  proper ;  for 
the  statute  does  not  compel  the  apprehension  of  the  offender. 

C  «  2 
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Now  in  either  mode  of  proceeding,  the  defendant  was  per- 
fectly justifiable  in  the  measures  he  took.     If  as  a  nragb- 
trate,  he  intended  to  convict  on  his  own  view,  it  was  abso- 
lutely necessary  that  he  should  obtain  a  sight  of  the  board 
on  the  cartr  in  order  to  ascertain  whom  to  convict ;  he  could 
not  know  the  name  or  person  of  the  driver,   and  the  only 
means  of  learning  his  name,  was  by  discovering  the  name  of 
his  employer ;  and  therefore  in  this  view  of  the  case,   he 
was  justified   in  removing   the  plaintiff  from   before   the 
board.     Again,  if  he  intended  to  lay  an  information  before  a 
magistrate,  either  for  the  riding  upon  the  waggon,  or  for  the 
refusal  to  discover  the  owner,  the  same  measure  was  equally 
necessary ;  for  without  the  knowledge  which  that  act  gave 
him,  he  could  not  know  against  whom  to  inform.     He  was 
not  bound  to  apprehend  the  plaintiff.  •  The  power  to  ap- 
prehend is  evidently  additional  and  cumulative.     He  m^t 
not  be  physically  capable  of  apprehending  him,  or  he  might 
not  chuse  to  ri.sk  a  struggle  in  the  attempt.    Surely  then,  he 
w  as  justified,   for  the  ends  of  justice,  in  taking  any  step 
which  would  enable  him  to  convict  the  party  in  the  more 
convenient  way.     In  cither  view  of  the  case,  therefore,  the 
defendant  was  justified  in  laying  hands  on  the  plaintiff,  and 
as  this  plea  is  framed  precisely  upon  the  words  of  the  act 
of  parliament,  and  is  large  enough  to  comprehend  both  cases, 
it  is  clearly  a  good  plea,  and  the  defendant  is  entitled  to 
judgment  on  demurrer. 

Per  Curiam, — It  is  true  that  the  statute  provides  two 
methods  of  proceeding  against  an  offender,  the  one  by  con- 
viction on  view  by  a  justice  of  the  peace,  and  the  other  by 
information,  upon  the  oath  of  one  witness  before  a  justice 
of  the  peace,  and  it  adds  the  power  of  immediate  appre- 
hension by  any  person  for  the  purpose  of  enforcing  the  pe- 
nalty. But  the  defendant  in  this  case  has  unfortunately 
adopted  a  third  course,  for  which  the  statute  does  not  provide, 
and  which  tliis  plea  cannot  justify,  namely,  that  of  stopping 
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the  horses,  and  of  forcibly  removing  the  driver  from  one        1823. 
part  of  the  waggon  to  another.     Statutes  of  this  description, 
which  provide  an  instant  and  summary  remedy  for  oflTences 
so  dangerous  to  the  public,  are  highly  beneficial ;  but  they        Oweii. 
are  extremely  liable  to  abuse,  and  we  must  take  care  that 
in  enforcing  them  parties  adhere  to  the  strict  letter  of  the 
law.     In  this  case  two  offences  were  completed,  the  riding 
upon   the   waggon,  and  the  refusing  to  communicate  the 
owner's  name ;  for  either  of  those  the  defendant  might  have 
convicted  the  plaintiff  on  his  own  view  as  a  magistrate,  or 
have  apprehended  him  as  a  private  individual  for  the  pur- 
pose of  his  being  dealt  with  according  to  law.     He  does 
neither,  but  lays  hands  on  the  plaintiff,  and  removes  him 
from  the  cart.     This  he  was  not  authorized  by  law  to  do ; 
the  act  was  an  assa|^lt  in  law,  and  cannot  be  justified  by  the 
plea  which  he  has  put  on  the  record.     The  plaintiff  there- 
fore is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  Samuel  Locke,  a  Bankrupt. 

CyASE  sent   by  his  Honor,  the  Vice-Chancellor,  for  the  An  inrtminent 

.   .  r    L-    i-i       .  reciting  that 

opinion  of  this  Court.  it  had  been 

On   the  2d  June,  IB  13,    the    following  agreement  was  ^"^^f^^J^^  »«J| 

made  between  the  bankrupt,  by  the  description  of  "  The  cnred  upon 

xV       f  •        1  r  property  in 

Reverend  Samuel  Locke,   of  Farnham,    ni   tlie  county  of  po^sesiiion  of 
Surrey,  D.  D."  of   the  one   part,   and  miliam  Hayes,  of  ^^^^  SUSng 

the  Middle  Temple,  London,  student  at  law,  on  behalf  of  "« "^otds  of 

^  present  grant, 

William  Langslow,  of  the  city  of  Baih,  Esq.,  of  the  other  cannot  be  sned 

^  npon  in  a  court 

part :  of  law,  even 

Whereas  the  said  S.  L.  has  agreed   to   sell  to   the  said  JJ^JIgfj^^.^ 
JV.  L.  one  annuity  or  yearly  sum  of  67/.  12s.  to  be  payable  rolled. 
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during  the  lives  of  the  said  fV.  L.  of  his  nephew  JR.  X.  a 
captain  in  the  fViltshire  regiment  of  militia^  and  of  the  said 
W.  H.9  and  the  life  of  the  longest  liver  of  them,  at  the  price 
of  600/. :  And  whereas  the^  said  S.  L.  is  now  possessed 
of  a  certain  copyhold  messuage,  cottage,  or  tenement,  with 
the  garden,  barn,  and  appurtenances,  and  a  copyhold  close 
or  piece  of  land  adjoining  thereto,  containing  six  acres  or 
thereabouts,  and  which  premises  are  let  to  J.  W.  at  the  yearly 
rent  of  16/.  I65.  and  the  same  are  situate  within,  and  held 
of  die  manor  of  P.  in  the  parish  of  T.,  in  the  said  county  of 
Surrey.  And  he  is  also  possessed  of  a  mortgage  security 
for  the  sum  of  250/.  and  interest,  upon  another  copyhold 
messuage,  cottage,  or  tenement,  with  the  garden  and  ap- 
purtenances, and  a  close  or  piece  of  land  thereto  adjoiningy 
containing  in  the  whole  two  acres,  or  th^feabouts,  and  held 
of  tlie  said  manor  of  P.  and  upon  a  freehold  close,  piece,  or 
parcel  of  land,  containing  three  acres,  or  thereabouts,  situate 
in  the  parish  of  7'.  aforesaid.  And  he  also  holds  a  policy  of 
insurance,  No.  19,647,  bearing  date  23d  December^  1801, 
obtained  from  the  Equitable  Assurance  Office  in  London^ 
whereby  the  sum  of  700/.  is  assured,  payable  after  the  death 
of  the  said  S,  L,  under  the  annual  premium  of  20/.  9s. :  And 
whereas  the  said  S.  L.  has  proposed  to  secure  the  said  an- 
nuity of  66/.  125.  upon  the  said  copyhold  premises,  of  which 
he  is  so  possessed  as  aforesaid,  and  upon  the  said  mort- 
gage security  and  policy  of  insurance.  Now  these  presents 
witness,  that  in  consideration  of  the  sum  of  6OO/.  of  lawful 
British  money,  this  day  paid  by  the  said  fV.  H.  as  agent  for 
and  on  behalf  of  the  said  fV.  L.  to  tlie  said  S.  L.  in  notes, 
of  the  Governor  and  Company  of  the  Bank  of  England, 
payable  on  demand,  the  receipt  of  which  sum  the  said 
5.  L.  hereby  acknowledges;  the  said  S.  L.  hereby  agrees 
that  he  will  forthwith,  when  thereunto  required  by  tlie  said 
fV,  L.  his  executors,  administrators,  and  assigns,  but  at  his 
own  expence,  make  and  execute  such  acts  and  deeds  as  the 
counsel  learned  in  the  law  of  the  said  fV.  L.  his  executors, 
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&c.  shall  reasoDably  advise  for  surrendering  the  said  copy- 
hold premises,  and  for  assigning  and  transferring  the  said 
mortgage  security  and  policy  of  insurance,  and  all  monies 
due,  or  to  become  payable  thereon  respectively,  unto  the 
said  fV.  L,  his  executors,  &c.  or  unto  such  person  as  he  or 
they  shall  direct,  according  to  the  nature  and  quality  of  the 
premises  respectively,  upon  proper  trusts,  and  with  proper 
provisions,  covenants^  and  agreements  for  securing  to  the 
said  W.  L,  his  executors,  &c.  the  payment  of  an  annuity  or 
yearly  sum  of  66/,  I2s.  during  the  lives  of  the  said  W.  L., 
JR.  L.,  and  fV.  H,,  and  the  life  of  the  survivor  of  them,  to 
be  payable  half-yearly,  on  the  2d  June  and  2d  December  in 
every  year,  clear  of  all  deductions  (except  the  property  tax), 
the  first  half-yearly  payment  to  be  made  on  the  2d  December 
then  next  ensuing.  And  the  said  S.  L.  also  agrees,  that  he 
will,  at  his  own  costs  and  charges,  keep  the  said  policy  of 
insurance  on  foot  during  his  life,  and  that  a  proper  covenant 
for  that  purpose  shall  be  inserted  in  the  deed  or  instrument 
whereby  the  said  annuity  shall  be  secured.  But  it  is  agreed, 
that  the  said  S.  L.  shall  be  at  liberty  to  re-purchase  the  said 
annuity  at  any  time  by  giving  seven  days  notice,  and  on  the 
expiration  of  such  notice,  transferring  into  the  name  or 
names  of  the  said  If.  L.  his  executors,  Sec.  the  sum  of 
982/.  125.  Sd.  31.  per  cent,  consolidated  bank  annuities,  and 
paying  up  the  arrears  of  the  said  annuity,  togedier  with 
a  proportional  part  thereof.  And  lastly,  it  is  agreed,  that 
the  expence  of  the  necessary  deeds  or  instruments  for  secur* 
ing  the  said  annuity  and  of  enrolling  a  memorial  thereof, 
shall  be  borne  and  paid  by  the  said  S.  L.  In  witness 
whereof,  &c. . 

This  instrument  was  never  enrolled.  A  commission  of 
bankrupt,  dated  13th  September,  1819»  issued  against  Samue/ 
Locke,  under  which  he  was  duly  declared  a  bankrupt. 

Tlie  question  for  the  opinion  of  the  Court  is,  whether 
.the  above  instrument  was  a  grant  of  an  annuity  upon  which 
an  action  at  law  could  have  been  maintained  for   the  re- 
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covery  of  the  arrears  of  the  annuity,  if  the  instniment  had 
been  enrolled ;  or,  whether  it  was  merely  an  agreement  to 
grant  an  annuity,  upon  which  no  such  action  could  have  been 
maintained,  if  it  had  been  enrolled. 

F.  Pollock,  for  the  petitioner,  contended,  that  the  in- 
strument was  in  effect  a  grant  of  an  annuity,  such  as  would 
support  an  action  at  law  for  the  recovery  of  arrears  due 
upon  the  annuity.  It  must  indeed  be  admitted  that 
an  annuity  could  be  granted  by  deed  only,  and  that  the 
instrument  before  the  Court  was  not  altogether  perfect  as 
a  present  deed ;  but  as  it  contained  upon  the  face  of 
it  satisfactory  evidence  of  an  intention  existing  between 
the  parties  that  the  annuity  should  in  fact  be  granted, 
there  was  enough  to  make  a  legal  claim  on  the  one  side, 
and  a  legal  liability  on  the  other,  and  consequently  enough 
to  support  an  action  at  law  for  the  arrears  of  the  annuity. 
It  is  said  in  Viner^s  Abridgment  {a),  "  Of  such  a  rent  as 
may  be  granted  without  deed,  a  writ  of  annuity  does  not 
lie,  though  it  be  granted  by  deed."  Certainly  no  express 
authority  could  be  found  whicli  held,  that  an  annuity  not 
granted  by  deed  would  be  valid  in  a  court  of  law ;  but  he 
submitted  that  the  agreement  might  be  treated  as  evidence 
that  an  annuity  had  been  granted,  and  he  relied  upon  the 
language  of  the  recital. 

Abraham,  contrd,  contended,  that  as  there  were  not 
words  of  grant  in  the  instrument,  it  was  quite  clear  that  no 
action  at  law  could  be  maintained  upon  it,  and,  after  citing 
Neild  V.  Smith  (6),  he  was  stopt  by  the  Court.  • 

The  Court  intimated  that  there  was  no  doubt  whatever  in 

the  case.     A  grant  of  annuity  must  be  by  deed,  and  no 

action  at  law  can  be  maintained  upon  any  other  instrument 

for  the  arrears  of  an  annuity.     1 1  is  quite  clear  that  the  in- 

(a)  Tit.  Amndly,  506.  C.  9.  citing  Co.  Litt.  145.        (*)  14  Ves.  491. 
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strumetit  now  before  the  Court  is  not  a  deed ;  for  the  re- 
cital evidently  refers  to  some  other  and  prior  agreement, 
and  the  instrument  itself  approves  itself  by  its  language,  a 
mere  agreement.  In  order  to  constitute  an  annuity  deed 
there  must  be  positive  words  of  grant  immediately  and  pre- 
sently ;  the  word  *'  grant"  must  be  used ;  that  was  decided 
in  the  case  of  Nield  v.  Smith,  and  is  now  settled  law.  No 
such  word  is  used  in  this  instrument ;  it  is  altogether  pro- 
spective ;  and  therefore  no  action  at  law  can  be  maintained 
upon  it  for  the  arrears. 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
Chancellor : — 

"  This  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  no  action  at  law  could  have  been  maintained 
to  recover  the  arrears  of  the  annuity,  in  case  the  said  in- 
strument had  been  enrolled. 

*'J.  Bayley, 

''  G.  S.  HOLROYD, 

«  W.  D.  Best." 


In  Re  LocKB. 


Newling  v.  Pearce. 

JlCEPLEVIN  for  goods  and  chattels  of  the  plaintiff,  dis-  By  an  inclo- 
trained  by  the  .defendant  on  9th  October,  1821,  for  com  tiUies  payable 
rents  claimed  to  be  due  from  Lady  Day  1815  to  Lady  Day  ceru^S^old  in- 

closures  were 
eztinguisbed,  and  in  lien  thereof  a  com  rent  substituted,  which  was  directed  to  be  paid 
for  ever  afterwards  to  the  impropriator  and  vicar,  by  Uie  person  who  for  the  Ume  being 
should  be  in  the  possession  or  occupation  of  the  land  out  of  which  the  rent  should  be 
issuing ;  and  a  power  of  distress  was  given  for  the  recovery  thereof,  the  same  as  is  for  rent 
service  or  other  rent  in  arrear.  For  several  years,  part  of  such  land  remained  an« 
tenanted  and  wholly  unprofitable  to  the  owner,  who  during  that  time  resided  elsewhere. 
The  land  was  then  demised  to  a  tenant  who  entered  and  brought  it  into  cultivation  t— 
Held,  1 .  That  during  the  time  Uie  land  was  untenanted  and  uncultivated  the  landlord 
was  in  the  legal  possession  thereof,  within  the  meaning  of  the  act,  so  as  to  subject  him  to 
the  payment  of  the  com  rent  in  arrear ;  and,  ?.  That  the  goods  of  the  teoanti  coming 
in  under  him,  were  liable  to  distress  for  such  rent  in  arrear. 
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1819*  under  the  BarringUm  Indosure  Act,  36  Geo.  3.    At 
the  trial  before  Richard$,  C.  B.,  at  the  Cambridgeshire  Lefd 
9.  Assizes,  1822,  the  Jury  were  discharged  by  consent  from 

giving  any  verdict  on  the  issue  joined  on  the  first  plea,  and 
on  the  second,  in  which  the  defendant  alleged,  *'  that  nei* 
ther  the  said  plaintiff,  nor  Richard  Bendyshe,  were,  nor 
was  either  of  them,  in  the  possession  and  occupation  of  the 
said  allotments,  at  any  or  eidier  of  the  times  at  which  the 
ssdd  com  rents,  or  any  or  either  of  them  became  due  and 
payable,  in  manner  and  form  as  the  said  defendant  hath  m 
his  said  cognizance  and  avowry  respectively  alleged,**  a  ver- 
dict was  taken  for  the  plaintiff,  with  one  shilling  damages, 
subject  to  the  opinion  of  the  Court  on  the  following 
case :— • 

This  distress  having  been  taken  for  com  rents,  the  pay* 
ment  of  which  was  refused,  solely  on  the  ground,  that  during 
the  period  when  the  rents  became  respectively  due,  the  land 
was  not  liable  to  the  payment  of  com  rent,  because  no  crop 
was  raised  upon  it,  and  the  owner  had  not  the  beneficial 
enjoyment  of  it;  it  was  admitted  that  at  the  commence- 
ment of  that  period  Richard  Bendyshe,  Esq.,  was  seised  in 
his  demesne  as  of  fee  of  the  land  for  which  the  com  rents 
were  claimed.  During  the  period  for  which  the  com  rents 
were  claimed,  Mr.  Bendyshe  resided  at  a  distance,  and  the 
land  lay  uncultivated ;  no  crop  of  com  or  annual  produce 
was  raised.  At  the  termination  of  that  period  Mr.  jBen- 
dyshe  demised  the  land  for  a  term  of  years  to  the  plaintiff, 
who  thereupon  entered.  The  defendant  proved  by  the  col- 
lector of  the  land  tax  in  Barrington,  that  he  received  the 
land  tax  due  at  Michaelmas,  1818,  for  all  Mr.  Befidyshe's 
land  in  the  parish,  including  the  land  in  question  from 
Mr.  Swann  Hurrell,  the  brother  of  Mr.  William  Hurrelt^ 
the  agent  of  Mr.  Bendyshe ;  and  Mr.  W.  Hurrell  stated, 
that  he  had  been  allowed  that  money  by  Mr.  Bendyshe  in 
the  settlement  of  their  accounts.  The  plaintiff  then  called 
a  witness,  who  stated,  that  during  the  period  for  which  the 
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corn  rent  was  claimed,  the  land  lay  barren,  waste,  and  un- 
occupied. Sheep  were  turned  on  it  by  any  one  who  pleased, 
to  the  amount  occasionally  of  several  hundred.  Mr.  £e;i^ 
dyshe  did  no  repairs  upon  the  land,  nor  had  he  any  beneficial 
enjoyment  of  it  up  to  Ladif  Day  1819-  The  land  had  been 
in  the  occupation  of  a  person  of  the  name  of  SotUheby,  as 
tenant  to  Mr.  Bendyshe  during  all  diat  time. 

The  act  of  parliament  referred  to  in  the  pleadings  was 
entitled  ''  An  act  for  dividing  and  allotting  the  common  and 
open  fields,  meadows,  commonable  lands,  and  waste  grounds 
within  the  parish  of  Barrington,  in  the  county  of  Cam* 
bridge \^  and  enacted,  that  the  commissioners  therein  mea« 
tioned  should  value  all  &e  common  and  open  fields,  mea« 
dows,  commonable  lands,  and  waste  grounds  by  that  act 
intended  to  be  divided  and  allotted,  and  also  &e  inclosed 
lands  within  the  said  parish,  which,  at  the  time  of  passing 
the  act,  were  liable  to  the  payment  of  tithes  as  therein  men- 
tioned, at  the  rate  of  four  shillings  for  every  statuable  acre ; 
and  from  the  London  Gazette,  and  by  such  other  ways  and 
means  as  they  should  think  proper,  inquire  and  ascertain 
what  bad  been  the  average  price  of  good  marketable  wheat 
in  the  markets  of  Cambridge  and  Royston  during  the  term 
of  twenty-one  years  next  preceding  Michaelnuu  1794;  and 
should,  by  their  award  thereinafter  directed  to  be  made, 
ascertain  and  set  forth  distinctly  what  quantity  of  wheat 
should  in  their  judgment,  according  to  such  average  price, 
be  equal  in  value  to  a  sum  set  on  all  the  said  common  and 
open  fields,  meadows,  and  commonable  lands,  and  waste 
grounds,  and  also  all  the  inclosed  lands  in  the  said  parish 
liable  to  the  payment  of  tithes,  at  the  rate  of  four  shillings 
for  every  statutable  acre ;  and  from  and  after  the  expiration, 
or  other  sooner  determination  of  the  subsisting  lease  of  the 
great  or  rectorial  tithes,  or  in  such  other  time  as  thereinafter 
provided,  there  should  be  issuing  and  payable,  from  time  to 
time,  for  ever,  to  the  master,  fellows,  and  scholars  of 
Trinity  College,  Cambridge,  as  impropriators  of  the  said 
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rectory,  and  to  F,  Finchf  vicar  of  the  said  vicarage  of  Bar^ 
rington  aforesaid,  and  their  successors  respectively,  accord- 
ing to  their  rights  and  interests  therein,  out  of  the  lands  and 
estates  of  the  several  land  owners  and  proprietors  of  estates 
in  the  said  parish,  (except  as  therein  excepted)  such  yearly 
com  rents,  or  sums  as  should  be  in  equal  value  to  the 
quantity  of  wheat  so  to  be  ascertained  by  the  said  commis- 
sioners ;  and  the  said  yearly  com  rents,  or  sums  of  money 
should  be  payable  and  paid  by  the  person  or  persons  who 
for  the  time  being  should  be  in  the  possession  or  occupation 
of  the  respective  lands  and  estates  out  of  which  the  same 
should  be  issuing,  to  the  said  impropriators  and  vicar,  and 
their  successors,  for  ever,  at  the  place  and  on  the  days 
therein  specified ;  and  which  said  several  and  respective  com 
rents  should,  from  and  after  the  commencement  thereof,  be 
in  lieu  of  and  full  compensation  and  satisfaction  for,  all 
great  and  small  tithes  arising  within  the  said  parish  of  Bar^ 
rington,  and  which  of  right  belonged  to  the  said  impro- 
priators and  vicar.  By  a  subsequent  clause  it  was  enacted, 
''  that  the  said  impropriators,  and  their  successors,  should 
and  might  (demand  being  previously  made),  have  and  exer- 
cise such  and  the  same  powers  and  remedies  for  recovering 
die  said  yearly  rent  of  four  shillings  per  acre,  subject  to  such 
variation  as  before  mentioned,  when  the  same,  or  any  part 
thereof,  should  be  in  arrear,  as  are  by  law  given  and  pro- 
vided for  the  recovery  of  rent  service,   or  other  rent  in 


arrear." 


Rolfe  for  the  plaintiff.  The  question  in  this  case  is,  whe- 
ther the  com  rent  given  by  this  act  in  lieu  of  Uthes  can  be 
claimed  for  a  period  during  which  the  land  in  respect  of 
which  it  is  claimed  has  lain  uncultivated  and  unprofitable, 
and  in  circumstances  under  which  the  tithes  themselves  would 
not  have  been  payable.  The  act  provides  that  the  great  and 
small  tithes  shall  be  extinguished,  and  that  in  lieu  thereof 
the  impropriators  shall  receive  a  corn  rent ;  and  then  enacts^ 
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''  that  the  said  yearly  corn  rents  shall  be  payable  and  paid  1823. 
by  the  person  or  persons,  who,  for  the  time  being,  shall  be  ^'^^^/^^ 
in  the  possession  or  occupation  of  the  respective  lands  and  NBwuwa 
estates  out  of  which  the  same  shall  be  issuing."  ITiis  clause  P«amc«. 
is  not  to  be  construed  as  imposing  upon  the  owner  of  the  soil 
a  liability  which  must  render  his  estate  daranosa  hereditas*; 
the  legislature  could  not  intend  to  impose  an  additional 
burthen  upon  a  land-owner,  merely  because  he  already  had 
the  misfortune  to  possess  the  fee-simple  of  an  useless  and 
unprofitable  tract  of  land ;  and  yet  tbb  consequence  must 
ensue  if  the  present  claim  is  to  be  supported.  What  would 
have  been  payable  upon  this  land  if  the  inclosure  act  had 
never  passed  i  Clearly  nothing,  for  where  there  is  no  pro- 
duce there  is  no  tithe,  and  as  the  act  does  not  create  a  new 
payment,  but  only  substitutes  a  corn  rent  in  lieu  of  die 
tithe,  it  seems  to  follow,  that  the  com  rent  is  only  payable 
where  the  tithe  would  have  been  payable,  and  consequently 
does  not  arise  where  there  is  no  produce  from  the  laud.  In 
the  present  case  no  tithe  could  have  been  payable,  the 
corn  rent  therefore  is  in  fact  a  compensation  for,  or  in  lieu 
of,  a  nullity,  and  the  tithe  for  which  it  was  intended  as  a 
substitute  having  ceased,  the  com  rent  must  of  necessity 
cease  also.  i\gain,  the  person  made  liable  by  this  clause,  is 
''  tlie  person  in  possession  or  occupation  for  the  time  being,'' 
which  the  present  plaintiff  cannot  be  held  to  be.  During 
the  period  for  which  the  com  rent  is  claimed,  no  person 
was  in  occupation  of  the  land,  nor,  properly  speaking,  was 
there  any  person  in  possession  of  it.  The  words  are  evidently 
used  indifferently  and  synonimously.  Possession,  as  here 
used,  does  not  mean  legal  seisin,  for  else,  even  when  the 
land  is  occupied  by  a  tenant,  it  would  be  still  possessed  by 
the  owner,  and  so  the  owner  would  be  rendered  liable  to 
this  payment,  even  though  he  had  transferred  the  beneficial 
occupation  and  enjoyment  to  another.  But  at  any  rate  the 
plaintiff  was  not  in  possession  of  the  land  during  this  period. 
Then  was  he  in  occupation  of  it  i    To  hold  that  be  waa^ 
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would  be  productive  of  great  hardship  and  injustice.  Her^ 
is  land  lying  for  many  years,  untenanted,  uncultivated,  and 
unproductive.  At  length  a  tenant  conies  into  the  occupa* 
tion,  and  at  a  heavy  expence  and  great  labour  brings  it  into 
a  productive  condition,  and  then  this  claim  is  set  up,  and  he 
is  required  to  pay  the  arrears  of  com  rent  for  all  the  years 
during  which  it  was  left  barren  and  deserted,  and  when  he 
was  in  all  respects  a  stranger  to  it !  Suppose  he  should  be 
compelled  to  pay  these  arrears,  from  whom  is  he  to  recover 
them  back  i  Not  from  hia  landlord ;  he  can  have  no  claim 
upon  him  previous  to  the  commencement  of  his  tenancy. 
Not  from  the  preceding  occupier ;  there  is  no  such  peraoa 
in  existence.  He  is  utterly  without  remedy,  and  surely  such 
a  view  of  the  case  plainly  shews  the  injustice  of  the  claim. 
No  argument  in  favor  of  the  defendant  can  be  derived  from 
the  modes  prescribed  for  recovering  the  rent,  which  are  de- 
clared to  be  ''  the  same  as  are  by  law  given  or  provided  for 
the  recovery  of  rent  service  or  other  rent  in  arrear ;"  be- 
cause so  far  as  respects  the  present  occupier,  there  is  no 
rent  in  arrear,  the  arrears  being  in  respect  of  a  period 
elapsed  before  his  occupation  began.  But  without  relying 
upon  this  circumstance,  the  mere  fact  that  the  land  was 
non-productive  is  an  answer  to  the  present  claim.  Suppose 
the  case  of  a  quantity  of  marsh  or  fen  land  overflowed 
and  remaining  covered  with  water  during  a  space  of  two  or 
three  years,  and  consequently  unproductive,  could  it  be 
contended  that  such  land  could  be  liable  for  tithes,  or  for 
this  com  rent  which  is  substituted  for  them  ?  Certainly 
not,  and  yet  that  case  is  not  a  stronger  one  than  the  pre- 
sent. Then  the  analogy  between  a  modus  and  the  present 
case  is  very  strong,  and  strikingly  illustrates  the  argument 
now  contended  for.  There  seems  to  be  no  real  distinction^ 
in  point  of  effect,  between  a  modus  and  a  letting  of  the 
land.  The  object  of  a  modus  is  the  same  as  that  of  the 
present  statute ;  the  language,  too,  of  both  is  substantially 
the  same,  and  surely  the  aigument  as  to  the  meaning  of  the 
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word  ''  possession/'  is  the  same  in  reference  to  both.  It  1823. 
musty  indeed,  be  admitted,  that  the  remedy  provided  is 
different,  but  the  remedy  in  either  case  can  be  only  co^ 
extensive  with  the  right.  The  real  object  in  both  cases  is  P<Aac«. 
to  substitute  a  payment  in  money  for  the  taking  of  the  tithes 
in  kind,  and  to  throw  the  burthen  of  that  payment  upon  the 
actual  and  beneficial  occupier  of  the  land.  Now  it  has 
been  decided  in  several  cases,  that  a  modus  throwing  the 
payment  on  the  land-owner,  without  reference  t6  occupa« 
tion,  is  not  good.  Brown  v.  Dunnery  (a),  Driffield  v. 
Orrell  (b),  and  Ord  v.  Clark  (c).  It  is  indeed  competent 
to  the  legislature  in  any  particular  case  to  impose  the  pay- 
ment upon  the  owner,  as  such,  but  then  it  must  be  done 
in  express  and  unequivocal  terms ;  and  where  that  is  not  the 
case,  the  Court  will  lean  strongly  against  such  a  construc- 
tion as  is  calculated  to  break  in  upon  a  general  and  estab- 
lished principle.  The  application  of  such  a  construction 
in  the  present  case  would  be  productive  of  consequences 
extremely  injurious,  because  it  would  lead  to  a  general 
reluctance  on  the  part  of  cultivators,  to  take  land  at  all, 
and  at  least  would  deter  them  from  making  any  attempts  to 
bring  waste  land  into  a  state  of  cultivation,  when  they 
found  that  tlie  immediate  result  of  their  labours  was  the 
imposition  of  a  heavy  and  ruikious  payment  on  account  of 
by-gone  years.  It  would  also  tend  to  defeat  the  very 
object  of  the  legislature.  The  policy  of  this  statute  is  to 
encourage  the  farmer  to  bring  barren  land  into  a  state  of 
cultivation  on  profitable  terms.  The  result  is  decidedly 
the  contrary,  and  instead  of  relief,  an  accumulated  burthen 
is  laid  upon  those  lands  which  are  the  least  qualified  to  re- 
munerate the  espences  of  the  cultivator.  Then  the  only 
,  remaining  argument  is,  that  this  corn  rent  is  by  the  statute 
made  payable  out  of  the  land,  and  recoverable  by  distress, 

(a)  Hob.  208.  (c)  4  Gwill.  14S7.  3  ADStr.*638.  and 

(6)  6  Price,  319.  4  Wood.  460. 
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and  therefore  that  it  is  in  legal  construction  a  rent,  and  at 
such  is  payable  by  the  land,  without  reference  to  the  iiv- 
^**^^*  terest  of  the  party  in  possession  or  occupation.  But  tliis 
Pearcb.  argument  is  not  conclusive.  The  latter  words  of  that 
clause  have  a  qualifying  operation  upou  the  former,  and  the 
clause  taken  as  a  whole,  clearly  shews  the  intention  of  the 
legislature  to  have  been,  that  the  actual  occupier  for  the 
time  being  shall  be  the  hand  to  pay.  Construing  the  act, 
therefore,  according  to  its  plain  and  ordinary  meaning, 
having  respect  to  the  general  principles  of  law  on  thu 
subject,  and  considering  the  extreme  hardship  which  must 
result  to  the  present  tenant  if  he  is  to  be  liable  to  the  claim 
now  made  upon  him,  the  Court  will  think  that  he  is  not 
included  within  the  operation  of  the  statute,  and  wOl  hold 
this  action  maintainable. 

Robinson,  for  the  defendant,  was  stopt  by  the  Court. 

Bayley,  J. — I  am  decidedly  of  opinion  that  the  dis- 
tress in  this  case  was  perfectly  legal,  and  that  the  plaintiflf 
is  not  entitled  to  any  remedy  by  the  present  action.  I  think 
the  clause  in  the  inclosure  act,  by  which  the  com  rent  b 
substituted  in  lieu  of  tithes,  is  to  be  construed  as  a  bargain 
between  the  owner  of  tithes,  on  the  one  hand,  and  the 
land-owners  on  the  other.  In  this  case  the  plaintiff  is  the 
representative  and  tenant  of  Mr.  Bendi/she,  who,  as  the 
owner  of  the  fee,  is  in  the  eye  of  the  law  the  occupier  of 
the  land,  for  the  law  places  both  the  possession  and  the 
occupation  in  him.  Possession,  however,  is  in  my  opinion 
sufficient  to  bring  the  case  within  the  act  of  parliament. 
Before  this  act  was  passed,  the  land  in  question  was  liable 
to  the  payment  of  tithes.  One  of  the  provisions  of  the 
act  is,  that  the  impropriator  of  the  tithes  shall  hence- 
forward receive  from  the  land-owner  a  certain  com  rent  in 
lieu  of  tithes.  It  de6nes  very  particularly  what  that  sub- 
stitution shall  be ;  it  calls  it  *'  a  yearly  corn  rent,^  and  it 
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speaks  of  it  as  **  !ssuing  out  of  the  land  ;**  these  are  strong 
and  expressive  terms,  and  I  am  of  opinion,  that  they 
justify  us  m  considering  this  payment  as  a  rent  in  the  legal  «. 

sense  of  the  word.  It  then  goes  on  to  enact  the  mode  in 
which  the  payment  is  to  be  made,  and  the  hand  from  which 
it  is  to  come,  and  from  this  part  of  the  statute,  a  difficulty 
has  been  suggested,  which,  however,  appears  to  me  to  be 
very  easily  surmounted.  It  is  provided,  that  tlie  person 
*'  in  the  possession  or  occupation"  of  the  land  shall  be  the 
hand  to  pay.  The  sentence  is  in  the  disjunctive;  either  is 
a  qualification ;  then  is  there  either  in  this  case  ?  Certainly 
there  is  possession  if  there  be  not  occupation,  because  the 
owner  of  the  fee  had  never  given  up  his  legal  estate,  although 
he  had  suffered  the  land  to  lie  for  a  period  uncultivated. 
This  part  of  the  statute,  therefore,  having  provided  for  the 
payment,  and  having  made  it  a  charge  upon  the  land  itself, 
and  upon  the  owner  as  possessor  of  the  legal  estate,  a 
subsequent  part  goes  on  to  prescribe  the  mode  of  recovery 
where  the  payment  is  not  duly  made.  This  is  done  by  giving 
a  power  of  distress  "  such  as  is  given  by  law  for  the  re- 
covery of  rent  service  or  other  rent,"  and  it  emphatically 
describes  the  payment  in  question  as  **  the  said  yearly 
rent/'  Here  again  we  are  supplied  with  ample  grounds 
for  calling  this  a  rent,  and  the  conclusion  is,  that  the  land 
itself  is  made  liable,  and  is  to  be  resorted  to  for  the  pay- 
ment of  arrears  of  that  rent,  precisely  as  it  would  by  law 
be  for  any  other  species  of  rent.  I  am  not  prepared  to 
deny  that  this  view  of  the  statute  may  be  productive  of 
some  hardship  in  this  particular  case;  but  we  are  to 
administer  the  law  upon  general  principles;  we  cannot 
bend  it  to  particular  purposes,  or  vary  it  in  order  to  alleviate 
individual  hardships.  The  corn  rent  here  is  by  the  sta- 
tute substituted  for  tithes,  not  merely  de  anno  in  annum, 
but  for  ever,  and  therefore  I  think  it  stands  upon  the 
same  footing  as  any  other  rent,  which  the  party  is  liable  to 
pay,  whether  he  occupies  the  land  and  makes  it  productive 
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or  not.     For  these  reasons  I  think  thb  ^distress  was  legal, 
and  judgment  must  be  given  for  the  defendant. 

HoLROTD,  J. — It  certainly  appears  that  the  land  ki 
respect  of  which  this  com  rent  is  claimed^  was,  during  Urn 
period  for  which  that  claim  is  made,  in  one  sense  of  the 
word  unoccupied ;  that  is,  it  was  not  occupied  bj  any  te- 
nant for  the  purposes  of  cultivation  and  profit.  But  in 
point  of  law,  the  owner  was  nevertheless  in  possession 
during  all  that  time,  and  consequently  he  was  ia  the  eye 
of  the  law,  and  \%  ith  reference  to  the  provisions  of  this  act, 
the  occupier  also.  Then  taking  the  facts  of  this  case,  and 
the  provisions  of  the  statute  together,  it  is  found,  that 
certain  arrears  of  a  com  rent  are  due,  and  that  tliey  are  due 
from  a  particular  person,  namely,  the  owner  of  the  fee, 
whose  representative  aud  tenant  the  present  plaintiff  is. 
Under  this  statute  tlie  impropriator,  or  his  lessee,  has  a 
right  to  the  payment  of  the  com  rent,  and  I  do  not  see 
how  the  non-cultivation  or  desertion  of  the  land  can  in  any 
way  diminish  or  retard  that  right.  The  case  expressly  finds, 
that  during  the  whole  of  that  period  for  which  the  com 
rent  is  claimed,  the  lands  in  question  were  in  the  occupa- 
tion of  Mr.  Bendi/she  by  a  tenant,  and  consequently,  al- 
though that  tenant  deserted  the  land,  tlie  occupation  did 
not  cease ;  in  point  of  law  the  occupation  can  never  cease  ^ 
but  when  the  actual  occupation  is  given  up  by  tlie  teuant, 
the  legal  occupation  reverts  to  the  landlord,  and  he  becomes, 
for  the  purposes  of  this  statute,  as  well  as  upon  general 
legal  principles,  the  occupier,  not  only  from  that  moment 
prospectively,  but  in  relation  back  for  the  whole  period  of 
the  demise.  Upon  this  principle  the  present  plaintiff,  as  the 
tenant  and  representative  of  the  landlord,  becomes  clearly 
liable  retrospectively,  if  this  charge  can  be  considered  as 
a  rent,  and  1  am  clearly  of  opinion  that  it  must  be  so  con- 
sidered. The  statute  calls  it  in  express  terms  "  a  yearly 
rent,"  and  it  also  impliedly  treats  it  as  such^  by  providing 


NBWLIirG 
V. 


B ASTER  TBRMy  FOURTH   GEO.  IT. 

for  the  recovery  tkereof,  the  same  remedies  as  are  given  for 
*^  any  other  rent ;"  and  it  seems  to  me  equally  plain  from 
its  very  nature,  that  it  is,  and  was  meant  to  be  con- 
ttitutedj  a  rent,  for  it  is  expressly  made  a  charge  upon  the  Pb^i^cb. 
land,  which  is  the  very  essence  of  every  rent.  I  am  there- 
fore of  opinion  that  the  land  was  liable  for  these  arrears, 
and  that  the  present  action  cannot  be  maintained. 

Best,  J.— I  agree  in  the  reasons  given  by  my  learned 
Brothers  for  thinking  this  action  is  not  maintainable.  Thia 
IS  to  be  considered  as  a  composition  for  tithes  under  the 
authority  of  an  act  of  parliament,  and  is  not  a  person  who 
compounds,  obliged  to  pay  his  composition  at  all  events  ? 

Judgment  for  the  defendant 


Ramsdbn  and  Another  v.  Gibbs. 

UEBT  for  penalties  under  the  post-horse  duty  acts.     At  Howes  liired 
i_        •  1  1    r  >>f         ^    T  .       r-.    .  •     «*.  1 11  merely  for  the 

the  trial  before  Abbott,  C  J.,  at  the  Sittmgs  m  Middlesex^  pleasure  and 

in  Trinity  Term  last,  a  verdict  was  found  for  the  plaintiflfs  thHwer"  we 

for  one  penalty  of  10/.,  subject  to  the  opinion  of  the  Court  "*'^  4*^)®  ^? 

^  '*  '         "  *  the  diitici  iiii- 

upon  the  following  case : —  posted  ^y  tlte 

___  A.<  C^ 0ik    ^    o    Oft 

The  plaintiffs  are  farmers  and  collectors  of  the   duties  and  i  Geo.  4! 
payable  in  respect  of  horses  let  to  hire  within  the  district  ^'  ®** 
comprising  the  cities  of  London  and  IVestmifister,  and  the 
county  of  Middlesex,  and  the  defendant  is  a  person  duly 
licensed  to  let  horses  to  hire  within  the  said  district. 

On  the  11th  April,  182],  Joseph  Chapman  hired  of  the 
defendant  a  saddle-horse  for  a  day,  to  go  from  Little  Moor 
Fields  into  the  country,  and  back  on  the  same  day,  for  his 
pleasure,  the  distance  pot  being  at  the  time  of  hiring  ascer- 
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1823.        taiiiedy   and  the  charge  of  95.,  which  the  defendant  de- 

v^/^       mandedi  was  paid. 

Ramsden  On  the  12th  April,  1821,  the  same  person  hired  of  the 

GiDBs.  defendant  another  saddle-horse  to  be  used  on  thaft  and  die 
following  day,  for  the  purpose  of  riding  from  LUiU  Moor 
Fields  to  Richmond  and  back  again,  the  distance  being  at 
the  time  of  hiring  known  to  be  a  distance  of  twenty  miles. 
The  defendant  received  from  him  for  such  hire  the  sum  of 
9j.  At  the  time  of  hiring.  Chapman  said  to  the  defendant, 
"  I  wish  to  have  a  saddle-horse  for  to-morrow/'  upon  which 
the  defendant  asked  him  where  he  was  going,  to  which  he 
replied  **  to  Richmond,*'  and  that  he  should  return  in  the 
evening. 

On  the  13th  April,  in  the  same  year,  the  same  person 
hired  of  the  defendant  another  saddle-horse,  to  be  used  on 
the  following  day,  for  the  purpose  of  riding  ten  or  twelve 
miles,  the  distance  not  being  any  further  or  otherwise  ascer- 
tained at  the  time  of  hiring.  The  defendant  on  that  occa- 
sion charged  the  sum  of  9s,,  and  Chapman,  at  the  time  of 
hiring,  said  to  the  defendant,  **  I  wish  to  hire  a  saddle-horse 
for  to-morrow."  To  which  the  defendant  answered  "  very 
well,  where  are  you  goii^  f  and  he  replied  '*  not  more  than 
ten  or  twelve  miles,  and  I  shall  return  in  the  evening.*' 

'  On  the  1 4ih  April,  in  the  same  year,  the  same  persoo 

hired  of  the  defendant  another  saddle-horse,  to  be  used  oa 
that  day,  for  the  purpose  of  riding  for  an  airing  from  Uttle 
Moor  Fields  into  the  country,  for  an  hour  or  two,  the  dis- 
tance not  being  otherwise  ascertained,  and  the  defendant 
charged  the  sum  of  45.  At  the  time  of  hiring,  Chapman 
said  to  the  defendant,  ^^  I  want  a  saddle-horse  to  ride  an 
hour  or  two,  for  an  airing  for  the  bene6t  of  my  health." 

On  the  21st  April,  in  the  same  year,  the  same  person 
hired  of  the  defendant  another  saddle-horse  for  fourteen  days, 
then  next  following,  to  be  used  for  the  purpose  of  riding 
on  a  journey,  the  distance  not  being  ascertained.  The  de- 
fendant upon  that  occasion  charged  the  sum  of  2/.  9^.,  and 
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at  the   time  of   hiring.  Chapman  said  to  the   defendant,        1823. 
*'  I  want  to  hire  a  saddle-horse  for  a  journey,  and  shall  be       ^^''•^ 
out  fourteen  days.  r. 

The  defeqdaut,  after  he  had  let  to  hire  the  horses  above  C»bw- 
mentitoied,  delivered  in  his  stamp  office  weekly  account, 
in  respect  of  other  lettings  to  hire,  as  required  by  law,  but 
omitted  to  account  for  the  duty  of  Is.  9d.,  due  in  respect 
of  the  hiring  first  mentioned ;  the  duty  of  9a.  6d,  due  for 
the  second;  the  duty  of  Is.  9^.  due  for  the  third;  the  duty 
of  is.  9d.  due  for  the  fourth;  and  the  duty  of  1/.  4s.  6d. 
due  for  the  fifth. 

The  defendant,  before  any  of  the  said  lettings  to  hire, 
duly  entered  in  his  return  to  the  assessed  taxes  the  horses 
so  let  to  hire,  and  paid  the  duty  of  21,  17s.  6d.  per  horse, 
on  each,  for  the  current  year. 

The  questions  for  the  opinion  of  the  Court  were,  whe- 
ther the  defendant  became  chargeable  with  the  debt  of  10/. 
found  by  the  verdict,  or  any  part  thereof,  under  and  by 
virtue  of  the  said  statutes,  or  any  of  them,  in  respect  of 
the  horses  so  hired.  If  they  should  be  of  opinion  that  the 
defendant  did  become  chargeable  with  the  whole  of  the 
debt,  the  verdict  to  stand  for  £/•  If  they  should  be  of 
opinion  that  defendant  was  not  chargeable  with  the  whole, 
but  only  with  a  part  or  parts  of  the  debt,  the  amount  to  be 
reduced  to  such  sum  as  they  should  be  of  opinion  he  became 
chargeable  with ;  but  if  they  should  be  of  opinion  that  he 
did  not  become  chargeable  with  any  part  of  the  debt,  then 
the  verdict  to  be  set  aside,  and  a  nonsuit  entered. 

By  the  schedule  to  44  Geo,  3.  c.  98,  which  repeals  the 
duties  imposed  by  25  Geo,  3.  c.  51,  a  mileage  duty  of  three 
halfpence  is  imposed  upon  every  horse,  mare,  or  gelding, 
**  hired  by  the  mile  or  stage,  to  be  used  in  travelling'^  in 
Great  Britain;  and  a  like  duty  of  three  halfpence  upon 
every  horse,  mare,  or  gelding,  hired  for  a  less  period  of 
time  than  twenty-eight  successive  days,  for  drawing  on  any 
public  road  any  coach  or  other  carriage  used  in  travelling 
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post  or  otherwise,  if  the  dbtance  at  the  time  of  the  hiring 
shall  be  ascertained ;  and  a  duty  of  Is.  Qd.  on  each  horse, 
mare,  or  gelding,  where  the  distance  shall  not  be  ascer- 
tained at  the  time  of  hiring.  By  1  Geo.  4.  c.  88,  which 
was  passed  to  prevent  doubts  which  had  arisen  respecting 
horses,  mares,  and  geldings,  let  to  hire,  to  be  used  in  tra- 
velling in  Great  Britain  by  the  day,  it  was  enacted,  '^  that 
the  duty  of  Is.  Qd-  imposed  by  44  Geo.  3.  c.  98,  upon  every 
horse,  mare,  and  gelding,  hired  for  drawing  on  any  public 
road  any  coach  or  other  carriage,  as  mentioned  in  that  act, 
shall  be  deemed  to  attach  and  be  payable  for  and  in  respect 
of  every  horse,  mare,  or  gelding,  which  shall  be  hired,  to 
be  used  in  travelling  in  Great  Britain,  in  all  cases  where  the 
distance  shall  not  at  the  time  of  such  hiring  be  ascertained  ; 
and  that  when  the  distance  shall  be  ascertained,  the  duty  of 
thfee  halfpence  for  every  mile  of  such  distance  shall  be 
charged  in  respect  of  every  such  horse,  mare,  or  gelding/' 

The  question  raised  in  argument  was,  whether  in  any  or 
all  of  the  instances  of  hiring  set  out  in  the  case,  the  horses 
80  hired  were  to  be  considered  as  horses  hired  '^  to  be  used 
in  travelling,'^  and  upon  which  the  duty  imposed  by  the 
statutes  above  mentioned  were  to  attach. 

Bayly,  for  the  plaintiff,  contended,  that  the  second  and 
fifth  instances  of  hiring,  set  jout  in  the  case,  were  clearly 
liable  to  the  duties  imposed  by  the  44  Geo,  3.  c.  98.  s.  8, 
inasmuch  as  in  the  former  the  distance  was  ascertained  (a), 
and,  in  the  latter,  the  horse  was  hired  to  go  a  journey,  which 
was  clearly  **  a  travelling"  within  the  meaning  of  the  statute . 
As  to  the  other  instances,  he  urged,  that  though  it  might  \>e 
argued  that  in  those  the  horses  were  hired  for  pleasure,  yet 
according  to  the  reasonable  construction  of  the  1  Geo.  4. 
c.  88.  the  duty  would  attach,  notwithstanding  the  purpose 
for  which  the  horse  was  hired.     Unless  the  Court  could  give 

(a)  White  ¥.  Beaztlcfjf  1  Barn.  &  Aid.   166.    Hartley  t.   CubberUy, 
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to  the  word  *'  traveliing"  some  meaniDg  difierent  from  that 
expressed  by  the  statute,  it  was  quite  clear  that  the  duties 
would  attach  in  all  the  iustances  stated.     The  word  "  travel^  «- 

GiBBS 

ling''  was  as  applicable  to  the  case  of  a  man  riding  out  for 
pleasure,  as  if  he  went  a  journey,  or  hired  a  horse  to  go  a 
given  distance  and  back  again  upon  business.  If  he  went 
along  the  road  on  horseback,  no  matter  for  what  purpose, 
still  he  would  be  ''  travelling"  within  the  meaning  of  the 
statute,  and  the  duties  would  attach. 

W.  E.  Taunton,  contri,  conceded  that  in  the  second  and 
fifth  instances  of  hiring,  set  out  in  the  case,  the  duty  would 
attach,  but  in  the  others  he  insisted  that  the  defendant  was 
exempt  from  liability.  The  duties  imposed  by  the  44  Geo.  3. 
and  1  Geo.  4.  do  not  attach  unless  the  horae  is  hired  **  to 
be  used  in  travelling.'*  If  the  horse  is  hired  for  pleasure 
no  duty  is  payable.  The  1  Geo.  4.  does  not  create  a  new 
tax ;  it  was  passed  only  to  explain  and  amend  the  44  Geo.  3, 
and  the  amendment  consists  merely  in  imposing  the  duty 
of  Is.  Qd.  per  day  where  the  distance  is  not  ascertained 
with  respect  to  horses  used  in  traveUing,  in  like  manner  aa 
if  they  had  been  used  in  dray^ing  under  the  44  Geo.  3 ;  the 
latter  statute  having  in  such  case  only  given  a  duty  of  three 
halfpence  per  mile  for  horses  used  in  drawing  any  coach, 
&c.  used  in  travelling  post  or  otherwise,  where  the  distance 
was  not  ascertained.  The  question  therefore  is,  what  is 
meant  by  the  words  *^  used  in  travelling"  mentioned  in  the  - 
schedule  to  the  44  Geo.  3.  In  no  one  of  the  three  instances 
of  hiring,  now  under  consideration,  can  it  be  said  that  the 
horses  were  used  in  ''  travelling"  in  the  true  sense  of  that 
word.  In  the  first,  the  case  finds  that  the  horse  was  hired 
expressly  for  the  rider's  pleasure ;  in  the  second,  the  hiring 
was  for  ten  or  twelve  miles,  the  distance  being  no  otherwise 
ascertained ;  which  is  also  obviously  a  hiring  for  pleasure ; 
and  the  third,  was  merely  a  hiring  for  an  hour  or  two  for 
an  airing.     By  no  reasonable   construction  can  it  be  said 
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tfiat  these  horses  were  hired  ''  to  be  used  in  travelling/'  and 
therefore  the  defendant  is  not  liable  to  the  payment  of  any 
duty  in  respect  of  such  horses. 


Bayly 9  in  reply^  re-urged  the  argument  used  in  the 
set. 


oat- 


Bayley,  J. — ^This  being  a  question  upon  the  liability  to 
pay  a  tax^  it  is  necessaiy  that  we  should  ,look  to  the  words 
of  the  act  for  the  purpose  of  seeing  whether  the  case  comes 
within  its  operation.  Taxes  ought  not  to  be  imposed, 
except  in  such  plain  and  unequivocal  terms  as  leave  no  rea- 
sonable doubt  of  their  application.  The  1  Geo.  4,  is  not  an 
9ci  for  making  a  new  duty,  but  for  the  purpose  of  amend* 
ing  44  Geo.  S,  and  the  clause  in  question  was  enacted  in 
order  to  prevent  doubts  which  had  arisen  respecting  horses 
let  to  hire,  to  be  used  in  travelling  by  the  day,  and  the  pro- 
vision is,  that  the  duty  of  Is.  9d.  imposed  by  the  44  Geo.  3, 
upon  every  horse,  &c.  hired  for  drawing  on  any  public  road 
any  coach  or  other  carnage  as  mentioned  therein^  shall  be 
deemed  to  attach,  and  be  payable  for  and  in  respect  of  every 
horse,  &c.  which  shall  be  hired  to  be  used  in  travellings  in 
all  cases  where  the  distance  shall  not  at  the  time  of  hiring 
be  ascertained,  but  when  ascertained,  it  imposes  the  duty 
of  three-halfpence  for  every  mile  of  such  distance.  It  was, 
therefore,  not  so  much  to  impose  a  new  duty  as  to  explain 
what  was  intended  by  44  Geo.  3.  By  that  statute  there  were 
two  duties  imposed  on  draft  horses,  one  of  thuee-halfpence 
per  mile,  where  the  distance  was  ascertained,  and  the  other 
of  Is.  gJ.  per  day,  where  it  was  not.  In  case  the  horse  was 
hired,  not  for  the  purpose  of  drawing,  but  of  riding,  the 
duty  oil  horses  hired  by  the  mile,  or  by  the  stage,  to  be  used 
in  travelling  post,  attached,  and  then  the  duty  was  three-half- 
pence per  mile ;  but  in  that  part  of  the  clause  there  was  no 
Is.  9d.  duty  imposed  where  the  distance  was  not  ascertained, 
and  I  am  satisfied  it  was  only  to  remedy  that  omission  that 
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the  clause  ia  the  1  Geo.  4,  was  introduced^  the  object  of  1833* 
Avhich  wasy  to  put  horses  hired  to  be  ridden,  and  used  in 
travelling  by  riders,  on  the  same  footing  as  horses  hired  to 
draw  carriages.  The  words  used  are,  "  to  be  let  to  hire  to  Gibbi. 
be  used  in  travelling.^*  In  this  case  there  are  five  hirings, 
and  it  is  conceded  that  in  the  second  and  fifth  instances  the 
duty  imposed  by  the  1  Geo,  4,  attaches.  In  the  one^  the 
distance  is  ascertained,  and  according  to  the  case  of  Hanley 
V.  Cubberhy  (a),  must  be  deemed  a  hiring  for  tlie  purpose  of 
travellitig;  and  in  the  other,  the  horse  being  hired  for  a 
journey y  there  can  be  no  doubt  it  is  to  be  deemed  a  hiring 
for  the  same  purpose.  The  question  then  is,  whether  any 
of  the  other  cases  fall  within  the  statute ;  and  I  am  of  opi- 
nion they  do  not.  In  the  first  instance  the  horse  is  hired 
to  go  into  the  country  and  back  for  "  pleasure/'  The  words 
of  the  statute  '*  to  be  used  in  travelling^  must  be  under- 
stood to  have  a  meaning  in  contradiction  to  other  purposes, 
for  which  horses  may  be  let ;  and  I  think  hiring  a  *^  horse 
for  pleasure"  is  one  of  those  purposes,  and  if  a  man  hires  a 
horse  in  order  to  go  into  the  country  and  back  for  the  pur- 
pose of  pleasure,  I  am  of  opinion  that  he  is  not  to  be 
considered  as  hiring  the  horse  for  the  purpose  of  travelling. 
The  third  case  is,  where  the  horse  was  hired  to  go  ten  or 
twelve  miles,  and  back  in  the  evening.  That  certainly 
might  be  considered  a  hiring  *'  for  the  purpose  of  travelling/' 
if  the  party  had  fixed  in  his  own  mind  the  place  to  which 
he  intended  to  go,  more  especially  if  he  had  any  business  at 
the  place  to  which  he  was  going ;  but  it  being  uncertain 
whither  he  is  going,  I  think  we  cannot  say  that  the  horse 
was  hired  to  be  used  "  in  travelling."  The  fourth  instance 
of  hiring,  is  for  ''  an  airing  into  the  country  for  an  hour  or 
two,"  which  certainly  is  a  much  weaker  case  than  any  of 
the  others,  and  it  is  impossible  to  predicate  of  that,  that  the 
horse  was  hired  for  **  travelling."    The  verdict,   therefore, 

(a)  15  EasJ,  257. 
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1823.        must  be  entered  for  the  second  and  fifth  cases  onlyi-for  the 

^■^^^-^^^       sum  of  1/.  Is. 
Kamsden 

CxBB%*  HoLROYD,  J.  was  of  the  same  opinion. 

Best,  J. — In  all  cases  where  taxes  are  imposed,  if  the 
words  of  the  statute  are  not  clear,  the  king's  subjects 
are  entitled  to  the  advantage  of  any  doubt  that  may  arise. 
'  In  this  case  it  appears  to  me,  that  the  legislature  did 
not  think  it  proper  to  impose  a  duty  on  horses  hired 
for  pleasure,  for  otherwise  they  would  not  have  added 
as  part  of  the  clause,  the  qualifying  words  *'  to  be  used 
in  travelling.''  Unless  the  horse  is  used  for  the  purpose 
of  travelling,  1  think  no  duty  is  payable.  On  this  ground 
it  appears  to  me,  that  in  the  first,  third,  and  fourth  liir- 
ings  stated  in  the  case,  the  duty  does  not  attach.  The 
first  b  to  ride  some  distance  into  die  country  for  plea- 
sure. That  is  clearly  not  travelling.  Suppose  a  man 
hires  a  horse  for  the  purpose  of  hunting  or  shooting,  it 
woulcf  be  impossible  to  say  that  that  was  travelling.  The 
other  instances  fall  under  the  same  observation.  The 
fourth  instance  is  the  weakest  of  all  the  cases  put.  There 
the  hiring  was  for  the  purpose  of  riding  for  an  airii^  into 
the  country.  It  is  quite  absurd  to  call  that  a  travelling.- 
It  might  as  well  be  said  that  a  man  who  takes  a  walk  into  the 
country  for  his  health  is  travelling.  That  cannot  be,  and 
there  is  no  difference  between  walking  for  amusement,  and 
riding  for  amusement.  In  neither  case  can  a  man  be  con- 
sidered as  travelling,  and  unless  it  is  travelling,  the  case  is 
not  brought  within  the  statute. 

The  verdict  was  ordered  to  be  reduced  to  the  sum  of- 
1/.  75. 
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Ramsdbn  and  Another  v.  Hodgkinson. 

J.  HIS  was  also  an  action  of  debt  for  penalties  under  the  a  composition 
post-horse  duties  acts.     At  the  trial,  before  Abbott,  C.  J.,  at  hmrog^  under 
the  Middlesex  adjourned  Sittings  after  last  Trinity  Term,  a  J**®  assessed 
verdict  was  found  for  the  plaintiff  for  seven  shillings  debt,  59G€o.3^c.5i. 
and  one   shilling  danaages,  subject  to  the  opinion  of  the  tect  the  ovroer 
Court  upon  the  following  case  :—  from  U^LbUiT* 

On  the  2d  Aprils  1821,  one  Robert  Barnett  hired  a  sad-  to  pay  the 
die-horse  of  the  defendant,  ''  to  be  used  in  travelling  from  by  t  Geo.  4. 
Bury  Street,  Bloomsbury,  to  Brentford,  being  a  distance  of  Sie^iame^*'*^'* 
fourteen  miles,  and  paid  defendant  for  such  hire  the  sum  horses  are  let 
of  105.  6d.  for  the  whole  distance,  and  not  after  the  usual  used  in  tnu 
or  any  certain  rate  per  mile.    At  that  time  the  defendant  was  ^^     ^* 
assessed  for  the  same  horse  under  the  assessed  tax  acts,  and 
duly  and  regularly  paid  a  composition  for  the  same.     The 
defendant  omitted  to  account  for  one-fourth  part  of  the 
sum  so  received  in  his  usual  weekly  stamp  office  rettun. 

On  the  3d  April,  in  the  same  year,  another  traveller 
hired  another  saddle-horse  of  the  defendant  by  the  day,  for 
one  day,  ''  to  be  used  in  travelling,^  the  distance  which  the 
horse  was  to  go  not  being  at  the  time  of  hiring  ascertained. 
The  defendant  was  assessed  for  this  horse  under  the  as- 
sessed tax  acts,  and  duly  and  regularly  paid  a  composition 
for  the  same ;  and  in  his  weekly  account  to  the  stamp 
office  omitted  to  charge  himself  with  the  duty  of  Is,  Qd, 
due  in  respect  thereof. 

On  the  5  th  April,  in  the  same  year,  the  defendant  let  to 
hire  to  another  traveller,  another  saddle-horse  by  the  day,  **  to 
be  used  in  travelling,''  the  distance  which  the  horse  was  to 
go  being  ascertained  at  the  time  of  h'uing,  to  be  twenty-one 
miles.     During  the  time  mentioned  in  the  declaration,  the 
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XB23.        defendaDt  was  assessed  for  eight  horses,  to  be  let  to  hire 

^'^^^^'^^       under  the  assessed  tax  acts,  aud  duly  and  regularly  paid  a 

9,  composition  for  the  same,  according  to  the  form  of  the  said 

HoDG&iNsov.  statutes,  and  the  teme  were  duly  and  r^^aiiy  returned  to 

the  commissioners  of  taxes  in  his  schedule  for  the  year  end- 
ing 5th  udfpn/,  1822.  In  his  weekly  account  to  the  stamp 
office,  the  defendant  omitted  to  charge  himself  with  At  duty 
of  three-halfpence  for  every  mile  of  such  distance  as  the 
horse  lastly  above-mentioned  was  hired  to  go.  The  ques- 
tions for  the  opinion  of  the  Court  were,  whether  the  de- 
fendant was  chargeable  with  the  debt  of  7s.  found  by  the 
^rerdict,  or  any  part  thereof,  in  respect  of  the  horses  so 
hired,  or  any  or  one  or  more  of  them,  or  whether  the  com- 
position paid  for  those  horses  as  saddle-horses,  exempted 
the  defendant  from  the  [payment  of  the  duty  charged  upon 
them,  and  sought  to  be  recovered  by  the  plaintiffs.  If  die 
Court  should  be  of  opinicm  that  the  defendant  became 
diargeable  vrith  the  whole  of  die  said  debt  of  7$.  the  verdict 
to  stand.  If  the  Court  should  be  of  opinion  that  the  de- 
fendant did  not  become  chargeable  with  the  whole,  but  only 
with  part  of  the  debt,  the  amount  to  be  reduced  to  such 
portion  as  the  Court  should  be  of  opinion  the  defendant 
became  chargeable  with.  But  if  the  Court  should  be  of 
opinion  that  the  defendant  did  not  become  chargeable  with 
any  part  of  the  debt,  the  verdict  to  be  set  aside,  and  a  non- 
suit entered. 

Bayly f  for  the  plaintiffs,  was  stopt  by  the  Court. 

J.  L.  Adolphus,  for  the  defendant,  contended,  first,  that 
4he  defendant  being  assessed  for  saddle-horses  let  to  hire,  and 
haviug  compounded  for  them  by  virtue  of  59  Geo.  3.  c.  51, 
was  uot  liable  to  pay  any  duty  for  the  horses  in  question 
under  the  denomination  of  ^'  horses  travelling  for  hire  ;**  and, 
second,  that  the  horses,  under  the  circumstances  stated  ia 
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the  case,  were  not  liable  to  the  duty  imposed  by  1  Geo.  A,        1823. 

c.  88,  8. 3.     But,  ^-•^/'"^ 

Ramsdew 
v. 

Per  Curiam.'^The  composition  under  59  G^.  3,  c.  51,  Hodgkimsow. 
extends  only  to  pleasure  horses  used  by  the  owner  or  his 
servants,  but  does  not  extend  to  horses  let  to  hire,  though 
the  party  should  compound  for  the  samCi  and  consequently, 
where  a  pleasure  horse  b  let  to  hire,  the  composition  does 
not  operate  as  a  protection  against  the  duty  upon  horses  let 
for  hire.  Then,  as  to  the  horses  hi  question,  the  case  finds 
expressly,  that  every  one  of  them  was  let  to  hire,  **  to  be  used 
in  travelling."  In  the  last  case  (a),  we  decided,  that  where 
horses  are  let  to  be  used  for  the  purpose  of  pleasure  and 
recreation  only,  they  do  not  come  within  the  operation  of 
1  Geo.  4,  c.  88,  s.  3,  but  that  where  they  are  let  to  be  used 
**  in  travelling,"  the  duty  attaches.  Here  every  one  of  the 
horses  was  let  to  be  used  in  travelling,  and  therefore  in 
conformity  with  that  decision,  the  case  comes  within  the 
I  Geo.  4* 

Judgment  fpr  the  plainti£fs  (&). 

(a)  RmmUtn  v.  Gihtm^  aiite,  617. 

(A)  Vide  TUx  v.  Sw\fl^  8  East,  584.  Weltford  ▼.  Todd,  S.  B.  580. 
Rex  V.  Ta^Uy,  3  T.  R.  69.  SerJeuiU  v.  HThUt^  11  East,  530  j  and  Smiik 
V.  Mosx,  :i  M,  &  S.  15. 
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1823. 


The  Kino  t^.  The  Inhabitants  of  Rotherfibld 

Gbeys. 

Where  a  minor  xSY  an  order  of  two  Justices  Thomas  Binfield  was 
Se"royal"iM-  ^^^^^  ^o™  ^le  parish  of  Tooting  Graveney,  in  Surrey ^  to 
^°*ii^*'*r*^*  the  parish  of  Rotherfield  Greys,  in  the  county  of  Oxford, 
charged  from  and  on  appeal  the  Sessions  confirmed  the  order/ subject 
the  end 'of  the  ^^  ^^^  opinion  of  this  Court  on  the  following  case: — 
^ta'  ^l^^^l  The  pauper  was  bom  on  the  22d  November,  1794,  in  die 
ty-one,  re-  appellant  parish,  where  his  father  was  settled.  In  the  year 
father's  fa-  1^7  the  pauper's  father  removed  with  his  wife  and  fomily, 
SaithTwas*''  including  the  pauper,  to  the  parish  of  Tooting  Graveney,  in 
not  emanci-     the  county  of  Surrey,  and   took  a  cottage  there,  which  he 

has  ever  since  held  at  three  shillings  a  week.  The  pauper 
resided  with  his  parents  at  Tooting  Graveney  till  1813,  when 
he  enlisted  in  the  marines,  and  went  abroad  in  that  service. 
He  remained  in  the  marine  service  till  the  8th  September, 
1815,  when,  in  consequence  of  the  reduction  of  that  corps, 
after  the  peace,  he  received  his  discharge.  He  returned  the 
same  day  to  his  parents  at  Tooting,  being  then  under  the 
age  of  twenty-one  years,  and  occasionally  resided  with  them, 
working  as  a  labourer  on  his  own  account,  from  that  time 
until  some  tim6  after  the  pauper's  father  hired  a  stable 
in  Streaiham.  About  a  year  after  the  pauper's  return  home, 
the  pauper  being  then  more  than  twenty-one  years  of  age, 
his  father  hired  a  stable  in  the  adjoining  parish  of  Streatham 
at  four  shillings  a  week,  which  he  held  about  nine  months, 
still  continuing  to  reside  at  the  cottage  at  Tooting  Graveney. 
The  cottage  and  the  stable  together  were  above  the  annual 
value  of  10/.  Hie  pauper  had  never  done  any  act  to  ac- 
quire a  settlement  for  himself.  The  question  for  the  opi- 
nion of  the  Court  is,  whether  the  pauper  was  emancipated 
at  the  time  of  his  father's  gaining  the  settlement  in  Tooting 
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Graveney.    If  so,  the  order  of  removal  to   be  coufirmed,        1823« 

otherviise  the  order  to  be  quashed.  v^v^ 

The  Kiifo 
^•. 
Tkesiger,  in  support  of  the  order  of  Sessions^  coDtended,  IwHABixAim 
that  the  pauper  was  emancipated  by  entering  into  the  marine  of 

service,  whereby  he  contracted  a  relation  wholly  inconsistent  field  Oksyi. 
with  parental  control.  This  case  was  distinguishable  from 
any  hitherto  decided,  inasmuch  as  here  the  pauper  had  en- 
tered into  the  regular  service,  and  was  for  life  liable  to  be 
called  upon  at  any  time  to  perform  his  military  duty.  Id 
this  point  of  view  all  parental  control  merged  in  the  con- 
tract into  which  the  pauper  had  entered  with  his  sovereign, 
and  nothing  could  restore  him  to  the  parental  dominion* 
None  of  the  cases  of  settlement  under  the  head  of  eman- 
cipation would  govern  the  present.  Could  the  father  in  this 
instance  claim  his  son,  or  prevent  him  from  performing  his 
duty  as  a  marine  when  called  upon  i  If  not,  then  his  situa^ 
tion  was  repugnant  to  the  idea  of  parental  control.  The 
cases  of  Rex  y.fValpole  St. Peter's  {a),  and  Rex  v.Stanwix(Jb), 
were  distinguishable  from  this,  because  in  both  the  paupers 
had  respectively  attained  majority  before  they  returned  to 
their  father's  family.  The  latter  case,  indeed,  was  decided 
upon  a  different  ground,  as  was  observed  by  Lord  Kenyan 
ill  Hex  V.  IVitton-cumrTwambrookes  (c),  namely,  that  the 
pauper  had  contracted  a  relation  inconsbtent  with  the  idea 
of  a  subordinate  situation  in  the  father's  family.  This  dis- 
tinction was  also  taken  in  Rex  v.  Roach  (d).  The  recent 
case  of  Rex  v.  Wilmington  (e),  if  any  thing,  was  rather  an 
autiiority  in  favour  than  against  the  present  argument,  be- 
cause there  Abbott,  C.  J.  in  enumerating  the  different  modes 
by  which  emancipation  was  effected,  observed,  ''  that  there 
is  no  emancipation  during  minority,  excepting  by  marriage, 
becoming  the  head  of  another  ftuuily,  or  contracting  a  rela- 

(a)  Burr.  S.  C.  638.  ^  Bott.  35.  (<0  6  T.  R.  ICr. 

(  ft)  5  T.  R.  670.  \e)  Ante,  vol.  i.  140. 

U;  3  T.  R.  355. 
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1823.  tioQ  such  as  wholfy  and  permanently  to  eiclude  the  father's 

^^^^^^  control."    Trying  this  case  by  the  last^mentioiied   test,  it 

^  was  clear,  that  the  pauper  had  entered  into  an  engagement 

.™.™  ^•"ch  bad  emaodpated  him  wholly  and  permanently  from 


of  the  Cather's  control,  inasmuch  as  he  had  rendered  himself 

viBui  GasTs*  liable  to  the  contrd  of  the  crown  during  life.    The  qoestioa 

in  this  case  was,  whether  enlisting  into  the  army,  when  it  was 
considered  that  the  pauper  was  liable  to  serve  for  life,  and 
it  not  being  contemplated  at  the  time  that  he  would  ever 
return  to  his  £uher*s  family,  did  not  constitute  a  complete 
and  perfect  emancipation.  The  Court  were  merely  to  look 
to  the  contract  at  the  time  it  was  entered  into,  and  not  to 
the  subsequent  drcumstanoes  which  happened  to  release  the 
panper  from  the  obligation  into  which  he  had  entered.  In 
this  case  undoubtedly  the  pauper  happened  to  be  disdiaiged 
from  the  marines  oefore  he  was  twenty*one,  but  that  wouU 
make  no  difference  in  the  application  of  the  principle  now 
contended  for,  because  the  Court  must  look  to  the  natnra 
and  effect  of  the  contract  at  the  time  it  was  entered  into. 
Enlisting  into  the  army  was  contracting  a  relation  which 
destroyed  the  parental  control,  and  effected  a  complete 
emancipation,  though  the  pauper  might  afterwards  return  to 
his  father's  family.  The  case  of  Rex  v,  Wobum  {a\  did  not 
shake  this  principle*  In  that  case  the  pauper  e^.Iisted  as  a 
drummer  in  the  same  regiment  of  militia  in  which  his  father 
was  a  Serjeant,  and  the  Court  held,  that  he  was  not  eman* 
cipated,  but  for  a  plain  reason,  namely,  that  the  enlistment 
was  merely  a  temporary  suspension  of  the  father's  oontr^. 
Here  the  pauper  had  enlisted  in  permanent  service  as  a 
marine,  and  had  the  prospect  of  being  a  soldier  for  life. 
In  that  jespect  the  difference  between  the  militia  and  the 
regular  service  was  apparent,  for  in  the  one  the  contract  was 
to  continue  for  life,  but  in  the  other  it  was  only  for  a  given 
time,  and  the  soldier  was  only  called  upon  occasionally  to 
do  duty.    This  distinction  was  taken  in  Rex  v.  IVobum  \  and 

(o)  8  T.  R.  479. 
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the  case  of  Rex  v,  Hardwicke  {a),  decided,  that  even  the        182S* 

service  of  a  militia-man  until  the  age  of  twenty-one  worked       ^-^v^ii^ 

theKiMa 
emanapation*  «. 

The 
tnv  \BfTAirTt* 

BamewalL  on  the  other  side,  was  stopped  by  the  Court.     ^   of 

VIKLD  OSBVI* 

Batley,  J. — It  is  quite  clear  in  this  case  that  the  pau^ 
pev  did  not  contract  such  a  relation  ad  effected  his  emanci"" 
pation.    In  order  to  constitute  emancipation,  the  son  is  to  be 
wholly  and  permanently  free  from  the  father's  control.    En- 
.tering  into  the  army,  subjects  him  to  the  control  of  the 
crown,  so  long  as  he  continues  in  that  service ;  and  if  he 
remains  in  the  army  until  after  he  is  of  the  age  of  twenty* 
one,  then  his  emancipation  is  perfect,  and  it  would  relate 
back  to  the  time  when  he  originally  enlisted ;  but  if  before 
he  attained  majority  he  was  released  from  the  service,  though 
be  became  sui  juris  with  respect  to  his  military  engagements, 
yet  he  would  become  liable  again  to  the  control  of  his 
fiEither ;  and  if  he  returned  to  his  father's  roof,  he  would  be« 
come  a  member  of  his  father's  family,  and  consequently  re^ 
main  uuemancipated.     If  reference  is  had  to  the  old  author 
rities,  the  principle  will  be  found  to  be  uniformly  the  same. 
The  opinions  of  Lord  Kenyan  and  Lawrence^  J.  in  Rex  ?• 
Roach  are  perfectly  consentaneous  with  this  doctrine,  and 
in  unison  with  the  general  rule  laid  down  in  the  recent  case 
of  Rex  V.  Wilmington  by  Abbott^  C.  J.,  who  was  extremely 
desirous  of  doing  that  which  in  all  settlement  cases  is  most 
desirable,  namely,  of  laying  down  something  like  a  plain 
and  general  rule,  which  should  not  be  open  to  nice  excep- 
tions,   tie  says,  '<  It  is  of  great  importance  to  lay  down 
some  general  rule  upon  this  subject,  in  order  to  exclude 
discussions  of  this  kind  in  particular  cases,  and  I  own  it 
appears  to  me,  the  best  general  rule  to  lay  down  is,  that 
there  is  no  emancipation  effected  during  minority,  excepting 
by  marriage,  becoming  the  head  of  another  family,  or  con-* 

(a)  5  B.  &  A.  176. 
VOL.  II.  5  S  ■ 


ia28«       trKctiBg  t  rdttion  such  aa  wkolfy   and  p^rnumentfy  io 


eidude  the  father's  control."    £o(eriiig  into  the  army  is 
«,  certainly  contracting    a    relation    which  will  wbdly  and 

IvHABiTAaT^  permanently  exclude  the  parental  control,  provided  he  re- 
-•f^^      Qiains  in  the  service  until  after  twenty-one ;  but  if  he  be 

ipiLD  fia^vs*  discharged  from  the  service  before  he  attains  that  i^e,  and 

returns  again  to  the  father's  family,  then  be  has-  not  con- 
trtcted  a  relation  (alccording  to  the  events  which  after* 
wards  occurred)  which  wholly  and  permanently  eidoded 
parental  control.  So  that,  according  to  the  qpirit  of  that 
decision,  this  pauper  could  not  be  emancipated.  In  dtfl 
c^se  of  Rex  v.  Hardwicke,  where  the  pauper  sen?^  in  ih^ 
militia  for  five  years,  my  Lord  Chief  Justice  aajrfy  **  The 
rule  of  law  is^  that  every  new  settlement  acquiied  by  the 
parent  is  communicated  to  die  children,  so  loqg  aa  they  re* 
9tin  members  of  hia  houly;  and  the  question  in  this  case 
is,  whether,  at  the  time  when  the  fatlier  gamed  hia  settle* 
ment  in  Stanton  Harcourtf  this  pauper  remained  a  member 
of  his  family  ?  Now,  during  tie  minoritjf  of  the  child,  ho 
wUl  remain  almost  under  at^  circumstaucu  unemandpaUdf 
but  where  the  ne\y  settlement  is  acquired  by  the  parent  after 
the  child  has  attained  twei^y-ooe,  it  will  not  be  Qommuni- 
cated,  unless  in  fact  the  child  continues,  one  of  ^  family." 
In  this  case,  the  pauper  if  for  a  time  taken  from  imdei'  the 
parental  control;  but  being  discharged  from  the  marines^ 
and  being  then  under  the  ,age  of  twenty^one,  be  williq^y 
submits  himself  to  the  control  of  his  father.  According* 
therefore,  to  the  authority  of  that  case,  be  QOQtinuea  a  mem* 
ber  of  the  family,  and  consequently  his.  father's  settlement 
is  communicated  ta  him*  On  these  grounds^  the  order  of 
Session^  must  be  quashed. 

HoLROTX>,  J.*— ^I  am  of  the  same  opinion*  I  think  the 
son  cannot  be  considered  as  emancipatec^  inasmuch  as  be 
had  returned  to  the  parental  control  befoi^e  he  attained 
twenty-one.  The  father  by  law  has  a  right  to  the  control  of 
his  child  until  he  is  of  age,   upless  some  other  engagjeoteat 


EAiTBK  TKBH,  FOVBTH  QBO.  tV.  639 

catered  into  deprives  him  of  such  right*     Entering  into  the       1628. 
army  may  be  conndered  as  an  engagement  for  life,  inasmuch      ^^^v^^ 
at  no  definite  period  is  mentioned  at  the  time  of  enlifitment,  „^ 

and  the  party  conld  not  leave  without  the  consent  of  the  *      '^^^ 
Crown.     If  the  soldier  remained  in  the  service  until  twenty*  of 

one,  he  would  dien  be  completely  separated  from  his  father's  wimjj»  Qekvu 
family,  and  a  perfect  emancipation  effected ;  but  Ae  ground 
on  which  we  decide  that  there  is  no  emancipation  in  this 
case  is,  that  before  twenty-one  (be  pauper  was  discharged 
from  his  engagement,  and  retnnied  ag»n  to  the  father^s  con- 
trol.    So  that  by  mere  enlistment  the  fathei^s  control  is  not 
wholly  gone ;  it  only  remains  in  abeyance,  and  therefore  if 
by  any  accident  the  infant  is  released  from  his  engagements 
to  the  Crown  before  twenty-one,  the  father^s  control  revives, 
and  the  emancipation  is  not  affected.    It  is  argued,  that  by 
enlistment  the  pauper  rendered  himself  liable  to  serve  for 
life,  and  thereby  the  emancipation  became  complete.    The 
enlistment,  however,  is  not  to  be  considered  in  that  light. 
When  the  soldier  enlists,  he  is  undoubtedly  liable  to  serve 
for  life;  but  it  does  not  follow  that  he  will  be  called  upon 
so  to  do ;  for  the  Crown  may  think  fit  to  discharge  him  from 
the  engagement  entered  into ;    and  in  that  case  it  is  not  a 
service  for  life,  but  only  for  such  period  of  time  as  public 
exigencies  may  require  his  services.    If  it  were  to  be  con- 
sidered as  an  engagement  to  serve  for  life  at  all  events,  there 
might  be  some  weight  in  die  argument ;  but  as  the  engage- 
ment may  or  may  not  last,  according^  to  eircum'stances,  I 
think  the  observation  falls  to  the  ground.    Here  the  pauper 
is  released  before  twenty-one,  and  therefore,  with  respect 
to  the  law  of  settletnent,  he  stands  in  die  same  situation  as 
if  he  had  never  been  in  the  marines. 

Best,  J. — I  think  the  pauper  was  not  emancipated  at 
the  thue  his  father  acquired  his  settlement  in  the  parish  of 
Tooting  Graven&^,  and  therefore  the  order  of  Sessions  must 
be  quashed.  There  b  no  doubt,  diat  by  die  policjr-of  £n^tiA 

8  s  2 


Irictisc  t  idatioB  Mch  as  gfagy  c»tf  fjiwgwf^fjy  to 
eidade  the  Ctfher's  coatrol.'*  Fatmi^  into  die  amj  k 
certainlj  cootracting    a    rdatioQ    which  will  whoUj 

IvHJiMTABTft  pcimaneotlj  exclude  the  parent^  cootrol,  pronded  he 
I^^Jj[  makis  io  the  eervice  until  after  twcBtj-ooe  ;  but  if  he  be 

waoM  Qtunu  dischaf^d  ftooi  the  aarioe  before  he  attains  that  age* 

letnnif  again  to  the  ftther's  £unilj,  then  be  baa  not 
tracted  a  idation  (according  to  the  events  whidi  aftcE* 
wards  occnried)  which  whollj  and  permanentJj  escfaideil 
parental  controL    So  that^  according  to  the  q>int  of  thst 
dedsioD,  diis  panper  coaM  not  be  emancipated,     la  &a 
case  of  Rex  v.  Hardmiche^  where  the  pauper  served  in  the 
nulitia  for  five  years,  mj  Lord  Chief  Justice  9xp^  ^  The 
rule  of  law  is,  that  ever;  new  settlement  acqnaed  by  the 
parent  is  ooounonicated  to  the  children^  so  ktfV  ^  diej 
nnun  members  of  his  fiunilj;  and  the  question  in  this 
is,  whether,  at  the  time  wboi  the  btber  gamed  his  settle* 
ment  in  Stanton  Harcanri,  this  panper  remsined  a  mfmbrr 
of  his  iamilj  i    Now,  dmring  tie  mfimorUy  of  ike  ciiU,  At 
wiil  remaim  almoU  under  suy  ciraauia9tee$  unemamc^ated  ^ 
but  where  the  new  settlement  is  acquired  bj  the  parent  aftsr 
the  child  has  attained  twenty-one,  it  will  not  be  ooaunani- 
cated,  unless  in  fact  the  child  continues  one  of  Am  fiunily."* 
In  this  case,  the  pauper  is  for  a  time  taken  from  under  the 
parental  control;  but  being  discharged  from  the  marine^ 
and  being  then  under  the  .age  of  twenty*one,  he  wiUiiq^y 
submits  himself  to  the  control  of  his  lather.    Accofdiii^ 
therefore,  to  the  authority  of  that  case,  be  continues  a  inen»* 
ber  of  the  family,  and  consequently  his.  father's  settlement 
is  communicated  to  him.    On  these  grounds^  the  order  of 
Sessions  must  be  quashed. 

HoL&OTn,  J.^ — I  am  of  the  same  opiniou*  |  think  the 
son  cannot  be  considered  as  emaocipatec^  inasmuch  as  he 
had  returned  to  the  parental  control  before  he  attained 
twenty-one.  The  father  by  law  has  a  right  to  the  control  of 
his  child  until  he  is  of  age,   upless  some  other  y«ig«y(ftf"^ 


h 
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entered  into  deprives  him  of  such  right*     Eotering  ioto  the       1828. 
army  may  be  conndered  as  an  engagement  for  life,  inasmuch      ^^^v^^ 
at  no  definite  period  is  mentioned  at  the  time  of  enlistment,  „^ 

and  the  party  conld  not  leave  without  the  consent  of  tho  f-..  .T***    -^ 
Crown.     If  the  soldier  remained  in  the  service  until  twenty*  of 

one,  he  would  then  be  completely  separated  from  his  father's  Figu»  QEftvi. 
family,  and  a  perfect  emancipation  effected ;  but  Ae  ground 
on  which  we  decide  that  there  is  no  emancipation  in  this 
ease  is,  that  before  twenty-one  (be  pauper  was  discharged 
from  his  engagement,  and  retunied  ag»n  to  the  father^s  con- 
trol.    So  that  by  mere  enlistment  the  fathei^s  control  is  not 
wholly  gone ;  it  only  remains  in  abeyance,  and  therefore  if 
by  any  accident  the  infant  is  released  from  his  engagements 
to  the  Crown  before  tweoty-one,  the  father^s  control  revives, 
and  the  emancipation  is  not  affected.    It  is  argued,  that  by 
enlistment  the  pauper  rendered  himself  liable  to  serve  for 
life,  and  thereby  the  emancipation  became  complete.    The 
enlistment,  however,  is  not  to  be  considered  in  that  light. 
When  the  soldier  enlists,  he  is  undoubtedly  liable  to  serve 
for  life ;  but  it  does  not  follow  that  he  will  be  called  upon 
so  to  do ;  for  the  Crown  may  think  fit  to  discharge  him  from 
the  engagement  entered  into ;    and  in  that  case  it  is  not  a 
service  for  life,  but  only  for  such  period  of  time  as  public 
exigencies  may  require  his  services.    If  it  were  to  be  con- 
sidered as  an  engagement  to  serve  for  life  at  all  events,  there 
might  be  some  weight  in  &e  argument ;  but  as  the  engage- 
ment may  or  may  not  last,  according  to  oircumistances,  I 
think  the  observation  falls  to  the  ground.    Here  the  pauper 
is  released  before  twenty-one,  and  therefore,  with  respect 
to  the  law  of  settlement,  he  stands  in  the  same  situation  as 
if  he  had  never  been  in  the  marines. 

Best,  J. — I  think  the  pauper  was  not  emancipated  at 
the  tmie  his  father  acquired  his  settlement  in  the  parish  of 
Tooting  Graveney,  and  therefore  the  order  of  Sessions  must 
be  quaished.  There  b  no  donbt,  that  by  the  policy  of  Engluh 
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1823.        law,  the  parental  authority  continues  until  the  child  attains 

twenty-one ;    but  by  the  policy  of  the  same  law,    if  the 

country  requires  the  services  of  the  infant,  he  is  at  liberty  to 

The         contract  an  engagement  paramount  to  the  parental  control, 

of  and  subject  himself  to  the  dominion  of  those  persofis  who 

fiuId^Gb'ets   ^^^  P"^  ^^  authority  over  him.     That  engagement  may  or 

may  not  last  for  life  ;  but  if  it  is  dissolved  before  twenty- 
one,  the  parental  authority  comes  again  into  operation,  and 
the  son  continues,  for  the  purpose  of  settlement  law,  a 
member  of  his  father's  family.  The  pauper  in  this  case 
comes  precisely  within  the  scope  of  this  principle,  which 
is  fully  supported  by  the  cases  of  Rex  v.  Roach  and  Rex  v. 
iVilmington. 

Order  of  Sessions  quashed. 


Tlie  King  v.  The  Inhabitants  of  Ferrybridge, 
Where  firs        \Jfi  appeal  by  Richard  Rhodes  Milner,  Esq.  against  a 

and  larches  i*   /.     r    i  e    \ 

were  planted    rate  Or  assessment  for  the  relief  of  the  poor  of  the  town- 

msh  trees,  prin-  ship  of  Ferrybridge^  in  the  West  Riding  of  Yorkshire,  the 

cipally  for  Sessions  ordered  the  rate  to  be  amended,  by  striking  out  a 
the  purpose  of  »     ./  o  . 

affording  a       portion  of  it,  assessed  upon   the   appellant,  amounting  to 

screen  or 

shelter  to  the  the   sum  of  l6/.   165.   lOJ.  in  respect  of  his  woods   and 

infancy" and ''^  plantations,  subject  to  the  opinion  of  this  Court  upon  the 

were  cot  from  following  case  :— 

time  to  time  ^  .  ,  , 

the  oaks  and        The   appellant  IS  the  occupier  of  650  acres  of  land  m 

ashes  required    17        »    -j  t^  j    •  •  j  ^i_  -^    •       aL 

more  room  to  Jterry bridge,  it  appeared  m  evidence,  that  in  the  years 
spread,  and       1735  ^nd   1786,  340  acres  of  the  said  land  were  planted 

when  once  cut  '  ^  * 

did  not  spring  with  oak   and  ash,  closely  intermixed  with  Scotch  firs  and 

although,  when  larches.      At    different   periods,   portions  of  the   firs   and 

yteldeVa^pro-  '^^ches  were  cut    down  for  the    purpose   of  thinning  the 

fit  .—Held, 

that  they  were  not  saleable  underwood  within  the  statnte  43  Elix,  c.  2.  and  therefoce  aot 
rateable  to  tlie  relief  of  the  poor.  Qu,  Whether  under  any  circumstances  firs  and  larchea 
can  be  conitidered  underwood  ? 
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plantations,  and  some  of  these  thinnings  were  sold   under        1823^ 

the  name  of  fir  and  larch  poles,  but  the  greater  part  were     tr^^^i^^^ 

used  in  the  erection  of  buildings.     Considerable   thinnings  « 

of  the  firs  and  larches  have  been  made  within  the  last  four  Imbabitasts 

yeara»  and  produced  a  profit.     Many  of  them  were  of  the       fmrt* 

height  of  from  thirty  to  forty  feet,  and  contained  from  ten       beipo*. 

to  twelve    cubit  feet  of  wood,  and  were  thirty  years-  old. 

This  wood  was  cut  without  reference  to  size,  in  order  to 

allow  room  for  the  oaks  and  ashes  to  spread.    The  purpose 

of  introducing  firs  and  larches  into  these  plantations  was 

to  keep  the  same  thick  and  sheltered,  and  to  make  a  profit 

by  cutting  the  firs  and  larches  from  time  to  time,  when  the 

oaks  and  ashes,  by  reason  of  their  growth,  required  more 

open  space.     Fifteen  years  ago,  eighteen  other  acres  of  the 

said  land  were  planted  in  a  like  manner ;  and  five  years  ago 

seventeen  other  acres  of  the  said  land  were  also  planted  in 

a  like  mannier.     The  eighteen  acres  had  been  thinned  by 

cutting  out  a  portion  of  the  firs  and  larches,  but  no  profit 

was  derived  from  such  thinning.     The  seventeen  acres  have 

not  yet  been   thinned.     The  roots  or  boles  of  the  firs  and 

larches  which  are  cut,  die  in  the  ground  and  produce  no 

shoots.     The  whole  of  the  land  so  planted  has  always  been 

rated  to  the  relief  of  the  poor.    Upon  these  facts  the  Court 

of  Quarter  Sessions  was  of  opinion  that  this  was  not  that 

species    of  wood  liable    to  be  rated  to  the  relief  of  the 

poor,  and  directed  the  rate  to  be  amended  by  striking  out 

such  part  of  it  as  was  assessed  upon  the  said  appellant  in 

respect  of  the  whole  375  acres. 

E.  Alderson  (with  whom  was  Bland),  in  support  of  the 
order  of  Sessions.  The  question  is,  whether  the  fir  and 
larches  mentioned  in  the  case,  are  saleable  underwoods 
witliui  the  meaning  of  43  Eliz.  c.  2.  According  to  decided 
authorities  they  clearly  are  not.  In  Rex  v.  Mirfield  (a), 
and  Aubreif  v.  Fisher  (b),    questions    respecting    salefiblQ 

(€)  10  Eait,  319.  (6)  Id.  446, 
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underwood  came   under  the   consideration  of  this  Couft« 
Lord  Ellenborough,  C.  J.  in  the  former  case,  speaking  of 
The  Kino      galeable  underwoods,  within  the  meaning  of  the  statute  of 
The  Elizabethf  says,  *'  amongst  the  several  descriptions  of  pcr- 

of  sons  whom   this  statute    makes  rateable,  the  occupj^  of 

saleable  underwoods  is  one,  and  the  question  is,  whether 
they  can  be  deemed  saleable  underwoods  except  in  the 
year  in  which  they  are  cut  down.  The  word  saieabh}asa 
not  a  very  precise  definite  meaning ;  it  may  mean  when  they 
are  in  a  fit  state  for  sale,  referring  to  the  [time  when  they 
are  cut  \  or  it  may  mean  such  as  are  intended  or  destined 
for  sale,  in  contradistinction  to  such  as  are  to  supply  die 
land  with  estovers  for  fuel,  and  the  other  purposes  of  the 
estate.  In  the  former  of  these  cases  they  would  only  be 
rateable  in  the  year  in  which  they  are  cut ;  in  the  latter  they 
would  be  rateable  at  all  times ;  and  we  thmk,  after  full 
consideration  of  the  subject,  diat  the  latter  is  die  proper 
meaning/'  According  to  thb  definition,  saleable  undeiw 
woods  are  those  only  which  are  originally  destined  for 
aale,  and  die  primary  object  of  planting  which  is,  sale^  when 
they  are  fit  to  cut.  In  this  view  of  the  case,  a  definite 
and  precise  meaning  is  given  to  the  words  '^  saleable  under- 
wood.'' This  means  not  such  woods  as  may  happen  in  fact 
jU>  have  been  sold,  but  such  as  are  saleable.  To  bring  thb 
case  within  that  definition,  therefore,  it  must  be  'shewn, 
that  the  original  intention  of  cultivating  the  land  in  this 
manner  was  with  a  view  to  sell  the  firs  and  larches  when 
they  were  cut.  Now  the  fact  is,  that  the  primary  object 
was  not  to  derive  a  profit  by  the  sale,  but  to  afford  a  pro- 
tection or  screen  to  the  young  oaks  and  ashes,  planted  for 
the  purpose  of  becoming  timber.  In  the  case  of  Aiibrty 
V.  Fisher  J  the  question  was,  wliether  beech  trees  in  Buck" 
inghamshire  were  saleable  underwood  according  to  the 
custom  of  that  county.  Upon  the  trial.  Heath,  J.  told  the 
Jury,  that  the  only  question  for  their  determination  was, 
whether  die  plaintiff's  wood  was  saleable  underwood ;  and 
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ts  all  the  M^itnenes  agrted  that  it  Was  not  underwood  at  all^       1828* 
and  was  differently  managed^   and  clearly  distinguishable      ^<^v^ 
from  underwood^  they  ought  to  6nd  a  general  verdict  for     '^^  J^*"^ 
the  plaintiff^  which  they  accordingly  did.    There,  the  ques-         The 
tiou  chieHy  turned  upon  the  mode  of  management,  and  as       .    of 
it  appeared  that  the  practice  was  to  cut  down  the  larger,      BatoGal 
and  leave  the  smaller  wood,  it  was  held  that  the  trees  in 
that  case  were  not  underwood.    Considering  the  mode  of 
management,  therefore,  as  the  criterion,  it  is  quite  clear 
that  the   firs  and  larches  in  this  case  cannot  be  deemed 
underwood.    Here  the  larger  trees  are  cut  down,  in  order 
to  leave  room  for  the  oaks  and  ashes  to  grow  up  as  timber. 
Undoubtedly  they  are  not  thrown  away  as  useless;   but 
admittii^  that  they  were  sold,  still  the  fact  of  sale  does 
not  make  them  saleable  according  to  the  definition  given  in 
Rex  V.  Mirfield.     The  Court  are  to  look  to  the  original 
intention    of  planting.       It  is  clear,  that   they  were  not 
originally  intended  for  sale ;  they  were  planted  for  a  totally 
diflfereut  purpose,  a  purpose  inseparable  from  the  principal 
object,  namely,  the  cultivation  of  the  timber  trees.     The 
mode  of  management  shews  clearly  diat  the  proprietor  of 
the  land  never  intended  them  as  an  object  of  sale.    They  ar« 
not  cut  with  reference  to  their  own  growth,  but  entirely  to 
that  of  the  timber  trees,  in  ord^  diat  additional  room  may 
be  given  to  the  latter  when  it  becomes  necessary.     If  it 
were  intended  by  the  proprietor  to  derive  a  profit  from  the 
sale  of  the  firs  and  larches,  a  very  different  mode  of  ma- 
nagement would  have  been  adopted.     Instead  of  cutting 
them  down  at  uncertain  periods  according  as  the  timber 
trees  grew  up  and  required  more  space,  he  would  have 
felled  them  at  stated  periods,  and  standards  would  have 
been  left  at  certain  intervals.     But  the  very  nature  and  cha« 
racter    of  this   species    of  wood  negative  the  notion  of 
nnderwood.    When  the  firs  and  larches  are  once  cut,  the 
trees  are  absolutely  destroyed,  and  the  bole  dies  in   the 
ground,  never  agun  to  riioot.    This  is  an  important  view 
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1823.  ^f  ^6  case,  when  considered  with  reference  to  the  sUtute 

^"^^."^^  35  Hen.  8.  c.  17,  wliich  was  passed  for  the  preservation  of 

9/  woods,  and  was  made  perpetual  by  13  Eliz.  c.  25.     That 

'^^^  statute  prescribes  the  mode  in  which  coppice  or  underwoods 

iRHABITAHTf  ^  .   . 

of  shall  be  managed,  and  there  is  an  express  provision  made  for 

Ferry* 

BRioci.       the  preservation  of  what  are  called  the  springs  of  the  wood 
from  which  the  under\vood  is  to  be  renewed.    This   can 
never  be  construed  to  apply  to  fir  trees,  which  are  known 
never  to  grow  again  when  once  cut  down.    The  total  anni* 
hilation  of  the  fir  tree,  when  severed  from  the  root,  was  in- 
deed the   subject  even  of  a  proverb  amongst  the  ancient 
Greeks.      It  is  obvious,    therefore^    that  when   these    sta- 
tutes  speak  of  underwoods,  they  refer   entirely  to  woods 
of  'a  renewable  nature,    and  not  such  as  are  perishable. 
Firs  and  larches  are    clearly  not  renewable^  and  therefore 
do  not  fall  within  the  scope  of  those  statutes.    The  I^is- 
lature,    at    the   time   the  43  Eliz.  was  passed,   must    also 
have  had  this  in  contemplation  when  they  used  the  words 
**  saleable  underwoods,"  because  the  object  of  that  statute 
is  only  to  make  such  property  rateable  as  yields  an  annual 
profit.     [Bat/ley,  J.- — Coal  miues  are  included.]    They  are 
mentioned  specifically,  but   though  they  may  not,    strictly 
speaking,  produce  an  annual  profit,  yet  they  are  a  species 
of  property  upon  which   an  annual   computation  of  profit 
may  be  made,  so  as  to  make  them  the  subject  of  a  rate ; 
and  that  is  one  of  the  reasons  assigned  in  the  books  why- 
they  are  liable  to  an  annual  rate.     Upon  the  same  principle 
sand  pits,  lime  pits,  and  other  property  of  that  description 
are  rateable.    They  are  made  the  subjects  of  rate  because 
their  annual  value  is  matter  of  easy  calculation.      Now  in 
this  case,  how  is  the  annual  value  of  the  firs  and  larches  to 
be  estimated  ?    They  are  not  cut  at  stated  intervals,  but 
according  as  the  oaks  and  ashes  require  more  room.     They 
do  not  yield  an  annual  profit,  and  unless  they  do  they  are  not 
rateable ;  for,  according  to  Rex  v.  Mirfield,  they  arc  rateable 
according  to  their  annual  value,  and  not  with  reference  to 
the  year  in  which  they  arc  felled.     Here    it  is  impossibly 
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to  fix  any  annual  value  upon  which  the  quantum  of  rate  can        1823* 

be  assessed,  because  there  is  no  certain  rule  for  felling.     In 

one  ye2Lr,  only  a  few  may  be  cut,  and  in  another  a  greater 

number,  but  in  every  instance  the  motive  for  cutting  is  the  i„„^2JS^j^„^ 

due  cultivation    of  the    oaks  and    ashes.      When  an  oak  of 

Fbkry* 
happens  to  be  incumbered  by  a  fir,  the  latter  is  immedi*       bruwi, 

«tely  cut  down,  whether  it  be  great  or  small. 

The  Court  stopped  him,  and  called  upon 

Milner  in  support  of  the  rule   for  quashing  the  order  of 
Sessions.     Firs  and   larches,  managed  in  the  way  stated  in 
this  case,  are  rateable  to  the  relief  of  the  poor  within  the 
statute  of  Elizabeth.     Tlie  Court  are  now  called  upon,  for 
the  first  time,    to  decide  that  every  species  of  wood  which 
is  noi  timber,  is  not  liable  to  be  rated.     In  the  cases  of 
Aubrey  v.  Fisher,  and  Rex  v.  Mirfield,  that  point  did  not 
come   under  consideration ;  they  were  decided  upon  their 
own  peculiar  merits,  without  involving  the  general  question. 
With  respect  to  the  mode  of  management,  as  the  criterion 
of  determining  what  is  and  what  is  not  underwood ;  the  case 
of  Aubrey  v.  Fisher,  as  far  as  it  goes  upon  that  point,  is 
an  authority  in  favor  of  the  present  argument,  because  it 
was  there  said,   that  ^*  the  beech  poles  could  not  be  con- 
sidered saleable  underwood,  but  timber,  because  ^here  the 
larger  wood  was  cut  down,  and  the   smaller  was  left   to 
grow.''     No  distinction  is  made  here  as  to  the  uses  to  which 
the  firs  and  larches  are  to  be  put.    The  plantation  is  made 
of  oaks  and  ashes,  and  the  firs   and  larches    are  merely 
subsidiary,  being  planted  for  the  purpose  of  sheltering  the 
former,  and   also   to  make  a  profit  by  the  sale  of  them. 
The  firs  and  larches  are  managed  in  the  usual  way,  and  are 
cut  down  year  after  year.     During  the  last  four  years  it  is 
found  by  the  case,  that  they  were  regularly  cut  and  sold  at 
a  profit.     Upon  this  state  of  facts  the  question  is,  whether 
fiuch  wood  is  not  liable  to  be  rated.    Tlie   policy  of  tbo 
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18*23.        statute  of  EK%aiM  it  to  iMke  as  much  propertj  at  possible 
^^^^^"^^^^      rateable  to  Ibe  relief  of  die  poor,  and  the  Court  will  ctve 
9.  effect  to  that  object  in  the  present  case.    They  will  not 

iMHABiTAVTf  ^^  "^  ^^^  Bubtle  distinctions,  but  will  establiah  one 
^  general  rule,  whidi  shall  include  all  descriptions  of  pn>> 

ductive  propertj,  so  that  the  burthens  of  the  parish  shall 
be  equally  divided  amongst  the  inhabitants.    If  the  Court 
should  hold  in  this  instance,  that  firs  and  larches  are  not 
rateable,   the  consequence  may  be  yery  injurious   to  the 
other  parishioners,  for  if  the  proprietors  of  poor  lands  find 
that  this  is  the  most  profitable  mode  of  managing  their 
estates,  and  they  can  thereby  exempt  themselves  frpm  poor^ 
rates,  one-half  of  the  parish  may  be  turned  into  such  plan** 
Nations,  and  the  burthen    of  maintaining  the  poor  will  be 
thrown  upon  the  other  half*    The  principle  running  through 
all  the  decisions  upon  this  statute^  is  to  extend  it  to  eveiy 
•pecies  of  property  which  can  be  fairly  included  within  its 
operation.    This  has  beep  the  principle  governing  the  Court 
in  questions  as  to  the  rateability  of  mines,  tolls,  and  othor 
productive  property  of  that  description.     If  it  be  concede4, 
$hen,  that  firs  and  larches  are  productive  property,,  diere 
seems  to  be  no  sensible  reason  why  they  should,  more  than 
jany  other  property,  be  exempt  from  rateability.    Under  the 
words  '^  saleable  lmder^vood,"  may  be  comprehended  every 
species  of  wood  which  is  not  timber,  either  by  the  common 
law  of  the  land,  or  the  custom  of  the  country.    There  is  no 
custom  stated  in  this  case,  that  firs  and  larches  are  timber* 
Some  tisees  may  be  timber  -according  to  the  custom  of  the 
countiy,  though  not  so  at  the  common  law,  and  miless  it  is 
Ibnnd  in  this  case  that  firs  and  larches  are  timber  by  the 
custom,  the  Court  cannot  infer  it  from  the  uses  to  which 
they  may  happen  to  be  applied.    The  popular  meaning  of 
underwood  cannot  govern  this  case ;  the  Court  must  have 
regard  to  its  meaning  as  found  in  the  common  and  statute 
law.    There  is.  a  distinctioo  taken  in  the  statute  45  Edm.  3. 
c.  3.  between  ^^  silva  caedua''  and  *'  gros  bois."    That  sta«» 
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lute  redt^  that  *^  at  Ae  comidaint  of  the  great  men  and        ]829w 

commons,  shewing,  by  their  petition,  that  whereas  they  sell 

their  great  Wood  of  die  age  of  twenty  years,  thirty  years, 

forty  years,  or  of  greater  age,  to  merchants,  to  their  own         Th«  ^ 

profit  and  in  aid  of  the  king  and  his  wars,  parsons  imd  ef 

^cars  of  holy  church,  implead  and  draw  the  said  merchasiti      mtaoom. 

in  the  spiritual  court  for  the  tithes  of  the  add  wood,  in  the 

name  of  these  words  called    '  silva  ccdua/  whereby  they 

cannot  sell  their  woods,  to  their  great  .damage,  Sec.**  and 

then  enacts,  **  that  a  prohibition  shall  be  granted  as  to'gros 

hovB."      In  commenting  tipon  tliis  statute.  Lord  Coke,  in 

^  Inst.  64S,  gives  the  defimtion  of  those  woods  to  whidi 

It  is   applicable.    He  says,  ^  It  appearelh  before  that,  all 

the  bishops  claimed  only  tidies  de  subbois,  of  underwood 

under  the  name  of  silva  atdsia,  so  as  of  haui  bms  of  great 

wood,  no  tithes  were  claimed,  but  herein  rested  two  doubts, 

1.  What  should  be  said  high  or  great  wood ;  2.  Of  what 

age  the  same  should  be,  because  it  is  parcel  of  the  in* 

heritance/'     In  continuaUon  be  dbserves,  **  and  it  is  to 

be    understood    that   this  act    useth   diese  words    gnsst 

ioyes,    and  not  kaui  boyes  or  ground  boyes,  which  word 

Ss  also  used  in  the  books  of  50  Edw.  3.  and  9  Hem.  6«$ 

and  in  this  act  dns  word  grasse   signifieth  specially  suck 

wood  as  hath  been,  or  is  either  by  the  common  law  or 

custom  of  the  country  timber,  for  diis  act  extends  not  to 

other  woods,  that  have  been  or  will  not  serve  for  timber, 

though  dieybe  of  the  greatness    or  bigness  of  dmber.** 

From  this  it  spears,   that  all  wood  which  is  not  timber 

either  by  common  law,  or  the  custom  of  the  country  is 

titheable,  and  therefore  comes  under  the  definition  of  silva 

cspdua  or  underwood.    By  the  common  law  oak,  ash,  md 

elm  only  are  timber.    Where,  by  die  custom  of  the  countiy, 

other  woods,  such  as  birch,  aspen,  horsechesnut.  Sec  are 

said  to  be  timber,  the  question  is  to  be  tried  by  an  issue* 

Walton  v.  Tryon  (a),  Bibye  v*  Huxley  (6),  and  Com.  Dig^^c) . 

(a)  S  GwiU.  8S7.    8.C.  Ambl«  (6)  Bunb.  192. 

lao.  (c)  Tit  Dismes,  U.  3. 
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It  is  not  the  use  to  which  the  wood  is  put  which  makes  it 
timber ;  for  timber  or  not  timber  depends  upon  the  custom 
The  KiHo     ^f  ijjg  country.     Rex  ▼.  Minckmhampton{a).    To  whatever 
The  purpose  it  may  be  applied,  does  not  alter  its  character, 

«f  unless  it  be  either  timber  by  the  common  law>  or  timber  by 

^***^'       the  custom  of  the  country.     Neither  does  the  age  of  the 
wood  make  any  difference.     In  Goodall  ▼.  Perkins  (Jb),  it 
was  held,  that  alder-polet,  though  of  trees  above  twenty 
years  standing,  were  not  timber,  but  tidieable  as  silva  caedua* 
So  in  Turner  v.  Smith  (jc),  stub-oak,  and  ash  above  tlurty 
years  M,  which  were  not  considered  timber  in  the  county 
of  Essex,  were  held'  to  be  titheable.    But  the  substantial 
question  in  this  case,  is,  whether  a  profit  has  heea  made  of 
these  trees.     It  is  expressly  found  that  for  the  last  four 
years  a  profit  has  been  made  of  them,  and  it  s^mfies  little 
to  what  purposes  they  have  been  applied,  whether  to  build- 
ing, husbandry  purposes,  or  sale.     In  Chamber^s  Cyclop^^ 
dia  and  Jacobs  Law  Dictionary,   the  definition    given  ot 
underwood,  includes  coppice  and  all  other  woods  not  ac» 
counted  timber.    These  and  the  other  authorities  referred 
to,  go  to  shew  that  the  Court  are  not  bound  by  any  techm- 
cal  understanding  of   the  words  **  saleable  underwood  ;* 
nor  tied  do¥m  by  any  statuable  definition  of  underwoods. 
It  is  sufficient  if  these  trees  produce  a  profit  to  the  cultivator, 
to  bring  the  case  within  the  statute  of  Elizabeth,  which  ia 
modem  times  has  received  a  liberal  construction,  with  a  view 
to  the  equalization  of  parochial  rates.     Considerii^,  there- 
fore, the  extent  to  which  plantations  of  this  description  are 
carried,  and  that  if  these  trees  are  not  held  rateable,  the 
whole  burthen  of  the  poor-rates  may  be  thrown  upon  the 
rest  of  the  township ;  considering  also,  that  whether  the 
Court  looks  to  the  strict  definition  of  underwood,  or  to  the 
implied  exemption,  these  trees,  under  the  circumstances  of 
the  case,  may  fairly  be  considered  as  saleable  underwoods^ 
and  therefore  rateable  to  the  relief  of  the  poor. 
(€)  3  Burr.  1303.  ,  (6)  t  GwUI.  543.  (c)  Ibid.  52% 
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Baylet,  J. — ^I  am  of  opinion  that  the  order  of  Sessions        1823* 

must  be   confirmed.    The  statute  43  lEliz.  c.  2,  does  not      JIT"^!^ 

.     .  The  Kino 

throw  the  charge  upon  every  descnption  of  property,  but  «. 

points  out  particular  descriptions  which  are  to  be  subject  to  ihhabitavts 
the  poor-rates,  and  those  are  **  lands,  houses,  tithes  impro-       fbmt* 
priate,  propriations  of  tithes,  coal-mines,  or  saleable  under^      Baioos. 
ttoods.*'    The  statute  does  not  use  the  word  "  underwoods^* 
per  se,   but  adds  the  qualification  "sakabk**     Now,  if 
before  that  act,  there  had  been  any  statuable  exposition  of 
die  word  **  underwood/'  or  if  that  term  had,  from  time  to 
time,  occurred  in  different  acts  of  parliament,  so  that  the 
Court  could  have  seen  in  what  sense  the  legislature  had  used 
it,  then  we  should  apply  it  in  the  same  sense  in  construing 
this  statute.     But  the  industry  of  the  defendant's  counsel 
has  not  enabled  him  to  find  that  word  occurring,  so  as  to 
give  it  a  legislative  meaning,  prior  to  the  statute  to  which 
our  attention  is  now  directed.     It  has  been  argued  that  all 
wood,  not  being  timber  by  the  common  law,  or  the  custom 
of  the  country,  must  be  considered  underwood,  and  conse- 
quently as  firs  and  larches  are  not  timber,  they  must  be 
treated  as  underwood.     Whiether  that  is  such  a  view  of  the 
subject  as  properly  applies  to  the  statute  of  Elizabeth,  it  is 
not  necessary  in  this  case  to  decide,  because  that  statute 
does  not  speak  of  underwood  per  se,  but  of  saleable  under- 
wood.    If  the  definition  urged  in  this  case  be  correct,  it 
would  bring  under  charge  a  great  number  of  trees  which 
never  have,  in  the  general  understanding  of  the' word,  been 
considered  underwoods,  and  rateable  under  that  denomina- 
tion.    According  to  this  definition,  lime  trees,  avenues  of 
horsechesnuts,  and  aspen  might  be  considered  underwdod. 
So  of  other  descriptions  of  trees,  such  as  plane  trees,  ma- 
ples, and  hornbeams,  which,  generally  speakii^,  have  never 
been  considered  as  falling  within   that  description.     Cer- 
tainly, according  to  my  understanding  of  the  word,  I  should 
have  thought  it  a  perversion  of  language  to  call  these  under« 
woods.     I  know  what  coppice  wood  is,  and  I  know,  that 
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genenlly  tpeakingy  coppice  wood  and  underwood  are  need 
sjnonymoiulyy  and  that  the  applicatioD  of  diese  tenns  is  in  a. 
great  d^ree  governed  accordii^  to  the  purposes  for  wUdi 
the  wood  was  intended,  and  the  objects  to  which  it  is  applied* 
ConunoD  onderwood  is  a  descriptioo  of  wood  which  grows 
eipedidooslj  from  one  and  the  same  stool,  and  from  which 
a  great  many  different  shoots  arise  in  succession,  and  cutting 
•  down  which  does  not  destroy  the  principle  of  vq^etatiao^ 
bat  leaves  the  roots  to  send  up  a  fresh  supply  of  stems«    La 
the  graeral  ondefBtanding  of  mankind,  1  believe  that  is  tfav 
definiticm  of  underwood^  and  I  am  disposed  to  think  dnt 
that  is  die  descriptioB  of  underwood  to  which  the  statute  cC 
UifBobeth  properly  applies.    But  whether  that  be  so  or  nol^ 
we  find  die  word  udemMe  in  that  statute,  and  I  think  by  the 
words  ^  saleable  wndenrood,''  which  were  under  considem* 
tion  in  Rex  v.  Mirfield  (a\  we  are  not  to  consider  that  as 
saleable  underwood  which  is  in  a  fit  state  to  be  soldj  but 
such  as  was  originalij  intended  or  destined  for  sal^  in  con^ 
tradistinction  to  such  as  was  to  be  used  for  fuel,  and  other 
purposes  of  the  estate.    I  am  of  o{miion,  that  the  proper 
oonstmetion  of  the  words  ^  saleable  underwoods,"  is  that 
description  of  underwood,  of  which,  at  the  time  it  is  originally 
]daBtedy  futuse  sale  is  one  of  the  main  olyects  of  its  oul* 
tare.    Vlien,  therefore,  we  find  that  it  is  clearly  destined 
for  a  perfectly  different  purpose,  I  think  we  are  not  at 
liberty  to  consider  it  as  coming  within  the  denomination  of 
saleable  underwood.    There  are  many  places  in  which  from 
the  nature  of  the  wood«  it  can  only  have  been  intended  for 
underwood.    Hazels,  for  instance,  can  never  be  intaided, 
and  from  Ihor  nature  cannot  grow  up^  to  be  laige  trees,  and 
yet  art  eztsemdy  valnaUe  for  underwood.    Where  thore  art 
huge  plantations  of  this  description,  the  very  aiature  of  the 
wood   imports  that  they  must  have  been  planted  for  pro* 
fit  by  sale,  and  that,  sale,  was  the  diief  object  of  their  cid- 
tWalMNi.     But  what  is  the  case  with  respect  to  firs  aud 

(«)  le Easing. 
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lorcfaei  i  Trees  of  that  description  are,  I  believe^  the  leaat        lB3a. 

valuable  which  can  be  planted.      Id  general,  the  prin-     ,«.    ^ 

cipal  object    of  planting    them  is  for    the    purpose    of  «. 

•helter,  and  not   oi  deriving  profit  by  sale.      This   case  XMHABiTAMiti 

finds   expressly  that  the  original   ot]ject  of  planting  the       ^,^^11^- 

firs  and  larches  was  to  a£ford  protection  to  the  oaks  and       aaxnef  • 

aahei^  which  are  trees  of  a  alower  growth,  aqd  require 

shelter  in  their  infant  state.    Shelter  and  protection  were 

therefore  the  prinuu^  objects.    When  the  larches  and  firs 

are  cut^  what  is  the  purpose  in  view}    They  are  cut  for  the 

purpose  of  thinning  the  plantation  and  giving  more  space  to 

the  oaks  and  ashes  in  their  progressive  growth.    It  is  con* 

ceded  then,  that  they  are  not  cut  esprcsBriy  with  a  view  to 

aale  or  profit*    If  these  were  the  objects^  and  the  proprietov 

wished  to  cut  down  his  firs  and  larcliQs  ynhea  the  price  wae 

high|  what  would  be  the  consequence  i    His  oaka  and  fMhet 

would  be  exposed  to  the  weather,  and  the  moat  Vidaable 

part  of  his  plantatipi^  perhaps,  destroyed*    But  it  is  quit^ 

obvious  that  these  trees  were  planted  merely  for  the  purpose 

of  shelter  in  the  first  instance,  and  of  thinning  when  the 

young  timber  trees  required  more  apace«    Some  of  these 

trees,  it  is  true,  were  sold  for  profit,  and  it  appears  that 

many  of  them  were  from  thirty  to  forty  feet  high.    Certainly 

trees  of  such  a  height  do  not  accord  with  one's  notion  of 

underwood,  in  its  popular  sense  and  acceptation.    But  we 

are  not  to  consider  this  case  with  reference  to  the  height  of 

the  trees,   nor  to  the  actual  purpose  to  which  they  have 

been  applied  when  cut ;  we  must  look  to  the  primary  otgect 

for  which  they  were  originally  planted.    It  is  quite  clear 

that  profit  was  not  the  sole,  nor  even  the  principal  object 

of  planting  these  trees,  and  the  fast  of  afterwards  selling 

does  not  make  it  saleable  underwood  within  die  statute  of 

Elizabeth.    I  think  it  would  lead  to  the  most  mischievous 

consequences,  if  property  of  this  description  were  held  liable^ 

to  be  rated.    It  is  a  great  national  purpose  to  encourage  tha 

growth  of  timber.    The  proprietor  of  an  estate,  when  he 
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1823.        dedicates  his  land  ta  die  growdi  of  timber^  forgoes  all  pre- 
^^^^^^^^      sent  lyrofit,  and  looks  to  remuneratioa  at  a  dBstant  period. 

The  Kiaa  r       ^  r 

•r.  If  this  is  to  be  considered  saleable  nnderwood  from  the  time 

I«BA»iTAaTt  ^^  ^  planted,  then,  according  to  Rex  v.  Mirfidd,  it  nmsl 

^  be  rated  not  merely  in  the  year  in  which  it  is  cnt  down,  bnt 

MUBOi*      in  every  year  in  whidi  it  is  growing.     Such  a  result  would 

be  most  injurious  and  unjust.    Here  the  proprietor  of  an 

estate  devotes  340  acres  of  his  land  mindpallT  t^  the 


growth  of  timber,  and,  with  a  view  to  encourage  die  growth, 
he  plants,  at  an  enormous  expence,  a  considerable  quantity 
of  fir  and  leurch.  Is  he  then  to  incur  not  only  diat  expence, 
but  also  to  subject  himself  to  an  annual  charge  upon  the 
firs  and  larches,  when  the  period  is  far  dbtant  when  he  will 
derive  any  profit  from  hb  plantation?  I  cannot  think  it 
was  the  intention  of  the  legislature,  in  passii^  the  43  EHz. 
to  bring  into  charge  property  of  this  description.  In  ge-  , 
neral,  that  statute  seems  to  contemplate  that  description  of 
property  which  annually  yuMn  a  profit.  This  is  property 
which  in  general  yields  no  annual  profit.  It  may  be  true 
that  the  firs  and  larches  were  originally  planted  partly  with 
a  view  to  profit,  but  the  main  object  M-as  the  protection  of 
the  timber.  For  these  reasons  it  appears  to  me,  that,  whe- 
ther this  be  UQderwood  at  all  or  not,  it  is  not  to  be  consi- 
dered saleable  underwood  within  the  meaning  of  the  sta- 
tute. 

HoLftOYD,  J. — From  the  statement  of  this  case,  it  ap- 
pears to  me  that  these  cannot  be  considered  *'  saleable  un- 
derwoods'' within  the  meaning  of  those  words  as  used  in  die 
statute  of  Elizabeth.  Considering  those  words  in  the  sense 
in  which  they  are  there  used,  I  apprehend  they  must  be 
understood  in  their  general  and  popular  sense,  unless  it  can 
be  made  to  appear  from  other  parts  of  that  statute,  or  from 
other  statutes,  that  they  were  intended  to  have  a  more  ex- 
tensive construction.  It  has  been  argued,  with  great  inge- 
nuity, that  under  the  denomination  of  underwood  is  to  be 
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taken  tJl  wood  %yhich  is  under  the  quality  of  timber^  and 
has  not  become  timber.  I  cannot  agree  with  that  argu- 
ment; for,  according  to  the  decision  of  the  Court,  in  ^. 
Rex  V.  Mirfield,  that  notion  was  never  entertained.  It  cer-  i^H^B^TAMTi 
tainly  is  not  agreeable  to  the  general  understanding  of  the  ^^ 
word.  The  term  *'  underwood/  according  to  general  un-  Baiues* 
derstandingy  is  more  applicable  to  what  is  called  coppice 
wood^ .  in  contradistinction  to  hautbois  or  high  wood,  and  is 
not'oonsidered  as  extending  to  all  wood  which  is  not  timber. 
The  great  division  is  hauibois  and  subbois.  There  are  three 
species  of  wood^  which,  by  the  common  law,  are  timber,- 
oak^  ash,  and  elm ;  but  if  the  enlarged  interpretation  now 
attempted  to  be  given  to  the  word  '^  underwood*'  were  to. 
prevail,  it  would  extend  to  beech,  aspin,  horse-chesnut, 
lime  and  walnut  trees,  in  those  places  where  they  are 
not  timber  by  the  custom  of  the  country.  I  think,  how- 
ever, that  the  construction  of  the  word  is  not  to  be 
taken  to  this  extent.  But  even  if  firs  and  larches  came 
within  the  definition  of  underwood,  still  if  they  did  not 
satisfy-  the  description  of  *'  saleable^*  underwood,  they 
would  not  be  rateable  under  the  statute  of  Elizabeth. 
Now  if  we  look  to  the  different  objects  of  rate  in  that 
statute,  they  are  such  as  generally  yield  an  annual  renewal 
of  profit.  That  may  be  said  even  of  a  coal  mine;  for 
when  once  it  is  opened,  it  affords  a  renewal  of  profits  as 
long  as  it  is  worked.  Underwoods  are  in  general  considered^ 
as  yielding  an  annual  profit ;  and  though  in  fact  they  are  not 
cut  annually,  yet  there  are  successive  renewals  oV  profit, 
upon  which  a  rate  may  attach.  Firs  and  larches  are  clearly 
not  underwood  in  this  point  of  view,  because  when  once 
they  are  cut,  the  roots  die  in  the  ground,  and  there  is  np 
renewal  of  profit.  One  mode  of  ascertaining  whether  these 
can  be  considered  saleable  underwoods,  is  to  look  to  the 
objects  to  which  they  are  applied,  and  the  mode  of  manage- 
ment adopted  from  time  to  time.  Now  the  case  finds,  that 
the  principal  object  of  planting  was  to  afford  shelter  and 

VOL.  II.  T  T 
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1823.  protection  to  the  oaks  waA  tshet,  which  afe  more  nliidble 
^"^^/^^  trees.  When  die  firs  and  horches  were  cut,  it  was  not  to 
Tbe  Kino     ^^^^^  ^  p^g^  ^f  ^j^^^^^  j^  expfcssly  for  the  pnrpoae  of 

l^e        giving  more  space  to  the  young  timber  trees.    It  may  be 
of         true,  that  the  thinnings  were  carried  to  a  profitable  accoont, 
but  the  main  object  of  tfainnbg  die  plantation  was  in  nd 
of  the  cultivation  of  timber  trees,  to  which  the  propiielor 
looked  as  the  principal  source  of  advantage.    Occasioml 
profit  seems  only  to  have  been  derived ;  for  on  one  occasioa, 
when  eighteen  acres  were  cut,  no  profit  was  made  of  lliMi* 
This  fact  shews  that  the  original  purpose  of  plantfaig  then 
was  not  solely  with  a  view  to  profit,  but  piifieipany  as  s 
shelter  for  the  oaks  and  ashes.    Therefore,  even  supposing 
the  trees  came  under  the  denomination  of  nnderwood^  idll 
they  are  not  saleable  underwood  within  the  meaning  of  4ri» 
statute,  and  are  consequently  not  rateable. 

Best,  J. — ^I  am  of  the  same  opmion.  It  has  been  urged 
very  properly,  that  the  statute  of  EKzabeth  ought  to  fcccife 
as  extensive  a  construction  as  possible,  because  by  extonfing 
its  operation,  and  embracmg  more  rateable  objects,  die 
burthen  of  parochial  taxation  will  be  more  equalized.  I 
entirely  concur  in  the  truth  of  that  observation,  and  if  die 
legislature  could  have  contemplated  at  the  time  this  statute 
was  passed,  that  new  descriptions  of  property  would  have 
come  into  existence,  it  is  highly  probable  that  terms  more 
extensive  than  the  statute  contains,  would  have  been  intro- 
duced to  embrace  this  description  of  property.  But  we  are 
to  construe  the  statute  as  we  find  it.  The  statute  only  ap- 
plies to  such  property  as  in  fact  produces,  or  may  be  con^ 
sidered  as  producing,  some  annual  profit.  The  subjects 
enumerated  are  lands,  houses,  tithes  impropriate,  propria- 
tions  of  tithes,  coal  mines,  or  saleable  underwoods.  It  is 
to  be  observed,  that  when  this  statute  was  passed,  saleable 
underwoods  were  much  more  iu  use  than  at  present*  At 
that  period,  underwood  constituted  the  chief  fuel  of  tht 
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country,  and  was  cultivated  in  great  abundance  in  the  neigh-        )823. 
1>ourfaood  of  towns.     In  more  modem  times,  coal  has  been 
brought  into  use,  and  underwoods  have  been  grubbed  up, 
and  the  land  turned  to  a  more  useful  account.    The  first  jgnj^l'^^Kxt 
four  subjects  of  rate  mentioned  in  the  statute,  are?  cleaHy  of 

«uch  as  yield  an  annual  profit.  Why  coal  mines  were  so  bbidok. 
specifically  mentioned  may  reasonably  be  accounted  for. 
When  the  frainers  of  die  act  proposed  to  rate  underwood,  it 
was  no  doubt  upon  the  principle  that  it  produced  an  an- 
ifjual  profit.  Upon  which,  it  would  be  very  naturally  sug- 
gested, "  If  you  rate  underwood,  why  not  rate  coal  mines, 
which  produce  a  profit  to  the  owner  of  the  soil.**  It  is 
bighly  probable  that  it  was  upon  some  such  suggestion  as 
this,  that  coal  mines  were  introduced  into  the  statute. 
Coal  mines,  when  worked,  do  produce  something  like 
an  annual  profit,  and  are  therefore  very  properly  the  sub- 
ject of  rate.  Now  the  question  arising  in  this  case  is, 
what  description  of  underwood  was  meant  by  the  legislature 
when  the  statute  ti^s  passed.  It  is  argued,  that  every 
species  of  wood  which  is  not,  properly  speaking,  timber, 
must  be  considered  underwood,  and  therefore  rateable.  I 
think  the  true  construction  of  this  statute  will  not  support 
that  argument.  The  legislature  have  expressed  themselves 
most  accurately  for  the  purpose  of  shewing  what  they  in- 
tended. They  have  not  confined  themselves  simply  to  the 
use  of  the  word  "  underwood  **;  for  if  they  had,  that  would 
have  let  in  the  argument  now  urged ;  but  they  have  qualified 
the  use  of  the  term  "  underwood,*'  by  introducing  the  word 
*'  saleable,**  thereby  shewing  that  they  did  not  mean  every 
species  of  wood  which  is  not  timber.  By  the  words  "  sale- 
able underwood,**  is  clearly  meant  that  description  of  wood 
which,  when  once  planted,  and  after  being  cut,  produces 
new  shoots,  which  at  regular,  certain,  and  known  periods, 
may  be  cut  down  and  sold  for  a  profit.  These  are  the  sorts 
of  wood  which  were  contemplated,  and  which  come  as 
nearly  to  an  annual  produce  as  possible.    The  legislature 
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never  could  intend  by  these  words,  to  comprehend  perishable 
trees,  which,  when  cut  down,  are  no  longer  profitable,  pro- 
ducing no  new  shoots,   and  yielding  no  renewal  of  profit 
from  the  stools.     It  is  true  in  this  case,  that  the  cuttings  of 
the  firs  and  larches  produced  a  profit ;  but  it  is  not  every 
thing  that  produces  a  profit  which  is  rateable.    The  wood 
which  is  to  be  rated  is  that  upon  which  a  profit  can  widi 
some  degree  of  certainty  be  calculated  at  the  time  when  it 
is  planted.     From  underwood,  properly  so  called,   the  cul- 
tivator may  calculate,  with  some  degree  of  certainty,  upon 
deriving  a  profit ;  but  that  is  by  no  means  the  case  with 
respect  to  firs  and  larches.     Now  here  the  cultivator  of  the 
firs  and  larches  did  not  originally  contemplate  a  profit  by 
the  sale  of  them.     He  did  not  plant  for  the  purpose  of  sale 
merely.     It  is  found  in  the  case,  that  they  were  planted 
expressly  for  the  purpose  of  nursing  the  young  timber  trees> 
which  would  be  destroyed  by  the  wind,  unless  they  had  the 
protection  of  other  trees  of  a  quicker  growth.     Profit  may 
undoubtedly  have  been  made  of  thern^  but  that  was  a  se- 
condary consideration ;  the  primary  object  wa.s  the  cultiva- 
tion of  the  timber,   to  which  the  proprietor  looked  as  the 
source  of  remuneration  for  his  trouble   and  expence.    I 
agree  with  my  Brother  Bayley,  that  if  this  species  of  pro- 
perty were  to  be  made  the  subject  of  a  poor  rate,  it  would 
have  a  direct  tendency  to  check  the  cultivation  of  timber, 
because  no  man  would  embark  his  property  iu  undertakingB 
of  this  nature,  which  hold  out  only  a  remote  prospect  of 
advantage,  if  in   the   mean   time   his   plantation   is   to  be 
subject  to   a  permanent  rate.      It  has   been  argued,  that 
this  case  may  be  compared  to  the   liability  to  pay  titlies. 
This  is  not  at  all  like  a  case  of  titlies.     Every  species  of 
wood  which  is  not  timber  by  common  law  or  custom,  is 
titbeable ;  but  there  cannot  be  a  custom  to  impose  poor 
rates    upon  a  species  of  property  which  was  never  consi- 
dered a  subject  of  rate.     No  resort  has  been  had  to  any 
other  definition  of  underwood,  than   that  which  is   given 
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by  Lord  Coke ;  but  I  think  that  definition  does  not  help        1023. 

the  argument.    We  all  know  that  underwood  is  generally      '•^v^' 

let  to  the  tenant  of  a  larDo^  and  when  that  is  the  case,  ^^ 

a  stipulation  is  introduced  into  the  lease  that  the  tenant  t-h^JJI^j^xs 

shall  be  at  liberty  to  cut  underwood  at  ten  or  fifteen  years'  of 

Frrry- 
growth ;  but  could  it  be  argued,  that  within  the  spirit  of       bridge. 

this  permission,  the  tenant  might  cut  down  his  landlord's  fir 

plantation  i    In  such  a  case  a  Judge  would,  I  apprehend, 

have  no  difficulty  in  telling  the  Jury  that  fir  plantations  did 

not  come  within  a  licence  to  cut  underwood.     If,  however, 

this  b  to  be  considered  underwood,  still  it  is  not  saleable 

underwood  within  the  statute,  and  cannot  be  rated. 

Order  of  Sessions  confirmed  (a). 

(a)  See  Year  Books,  40  Edw.  3.  25.  42  Edw.  3.  6.  50  Edw.  3.  10. 
7  Hen.  6.  38.  11  Hen.  6.  1.  Stat  35  Hen.  8.  c.  17.  s.  13.  Godb.  4. 
Cro.  Eliz.  1.413.  4  Rep.  31.  Moore  353.  Co.  Lit.  58.  Jenkin's  CeiUa. 
274.    Cro.  Jac.  514.    Moore  812.  and  Bro.  Abr.  tit.  Waste,  21. 


The  King  v.  The  Mayor,  Aldermen,   and  Capital  Bur- 
gesses of  the  Borough  of  Sudbury. 

%J  PON  an  appeal  against  a  poor  rate  for  the  hamlet  of  Where  a  cor- 
Baliingdon,  in  the  county  of  Essex,  it  being  objected  by  SsiS'of  T"" 

the  defendants  that  they  were  rated  for  property  which  they  ""ayor,  tldcr- 

,      o       •  /•         II  .  men,  and  twen- 

did  not  occupy,  the  Sessions  confirmed  the  rate,  subject  to  ty-four  capital 

the  opinion  of  this  Court  upon  the  following  case : —  seiaed'i'n  fee  of 

Richard  de  Clare,  Earl  of  Gloucester,  about  the  year  1250  f«''toinpajture 

'  'J  lands,  and  ap« 

granted  certain  pasture  land  called  Poriman's  Croft^  in  the  pointed  a 

ranger  to  keep 
the  keys  of  the 
gates,  cleanse  the  ditches,  preserve  the  fences,  impoand  cattle  trespassing,  &c. ;  and  by 
a  Coart  of  Orders  and  Decrees  regulations  were  annuallv  made  concerning  the  right  of 
common  to  be  exercised  by  the  freemen,  as  to  the  numBer  of  their  cattle  to  be  turned 
on,  tiie  time  to  be  tamed  on,  and  the  price  to  be  paid  for  each  head,  which  price  was 
always  paid  by  the  freemen  exercising  the  right,  to  the  treasurer  of  the  corporation,  and 
which  money,  after  deducting  the  expence  of  management,  was  distributed  amonjf  the 
poorer  burgesses,  who  had  no  cattle  to  dejpasture : — Held,  that  the  corporation  were 
liable  to  be  rated  to  the  poor  as  occupiers  ot  the  laud  in  qaestioD|  within  the  meaning  of 
43  Eliz,  c.  2. 
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hamlet  of  Ballingdon,  to  *'  bis  burgesses  and  whole  conn 
monalty  of  Sudbury ;"  and  Charles  the  Second,  by  his  chai^ 
The  Kmo     ^^^^  under  which  the  corporation  exists,  confirmed  the  said 
The  Borough  grant  to  the  mayor,  aldermen,  and  burgesses.     This  land  is 

inclosed,  and  the  corporation,  which  consists  of  a  mayor, 
six  aldermen,  and  twenty-four  capital  burgesses,  appomt,  and 
have  always,  within  the  time  of  living  memory,  appointed 
a  person,  who  is  called  *^  the  ranger  of  the  commons,''  to 
keep  the  keys  of  the  gates,  clean  the  ditches,  preserve  the 
fences,  impound  cattle  trespassing,  and  do  other  acts  of  a 
similar  description.  They  have,  during  ail  that  time  at 
a  court,  called  a  Court  of  Orders  and  Decrees,  annually 
made  such  regulations  concerning  the  commons  as  they 
thought  proper,  and  given  a  public  notice  of  them  by  the 
common  crier ;  and  for  the  year  when  the  rate  in  question 
was  imposed,  the  order  declared  that  every  burgess  who  bad 
a  right  to  turn  bis  cattle  to  feed  on  the  common,  should  put 
on  two  head  of  cattle,  and  no  more,  on  Portman*8  Croft. 
It  then  proceeded  to  appoint  the  day  when  the  cattle  should 
be  turned  on,  and  to  fix  the  price  for  each  head  of  cattle, 
which  price  is  always  paid  by  the  freemen  exercising  this 
right  (who  amounted  in  the  year  in  question  to  more  than 
one  hundred)  to  the  treasurer  of  tlie  corporation.  The 
mayor,  aldermen,  and  capital  burgesses  being  resident,  eqjoy 
the  same  right  upon  the  same  terms,  and  some  of  them  also 
exercised  it  during  the  year  in  which  the  rate  was  made. 
The  cattle  are  branded,  when  turned  on,  by  the  ranger.  The 
whole  of  the  money  thus  paid  to  the  treasurer,  after  deduct- 
ing the  expences  incident  to  the  management  of  the  land, 
is  distributed  among  the  poorer  burgesses  who  have  a  right 
of  depasturing  cattle,  but  do  not  exercise  it  on  account  of 
their  poverty.  The  mayor,  aldermen,  and  capital  burgesses^ 
were  rated  in  their  corporate  capacity  as  the  occupiers  of 
PortmarCs  Croft.  The  questions  for  the  opinion  of  the 
Court  are,  whether  there  was  a  rateable  occupation  «ofPorf- 
viarC%  Croft ;  and  if  there  was,  whether  the  corporation,  or 
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the  iodivvlaab  who  depastured  their  cattle  upon  it»  were         1829. 

liable  to  be  rated.  ^"^^v^^ 

Ilie&ipfi 
»• 

Walford  (with  whom  was  Brodrick),  in  support  of  die  ^|f  ^*®*'^^ 
order  of  Sessioos,  conteodedy  that  the  rate  was  well  made 
upon  the  present  defendants,  and  that  they  were  occupiers 
of  PortmavLS  Croft  within  the  meaning  of  the  word,  as  used 
in  the  stat.  43  Eliz*  c.  2.  He  relied  upon  Rex  v.  Tewke$r 
bury  (a),  as  a  case  not  distinguishable  from  the  present,  an4 
consequently  that  the  select  body  of  the  corporation  of  Sud- 
bury  were  to  be  considered  as  trustees  for  the  benefit  of  tlui 
whole,  and  were  therefore  rateable  in  this  instance* 

He  was  stopped  by  the  Court ;  and 

Knox  was  called  upon  to  support  the  rule  for  quashing 
the  order  of  Sessions.  It  is  not  contended  that  a  corpora* 
tion  may  not  be  rated.  Rex  v«  Gardner  {b);  nor  will  any 
question  arise  in  this  case  upon  the  rateability  of  rights  of 
common.  Rex  v.  Dersingham  (c) ;  the  land  upon  which  the 
rate  is^mposed  being  the  soil  and  freehold  of  the  corpora- 
iion,  though  inclosed  pasture.  The  point  to  be  decided 
is,  whether  there  was  a  beneficial  occupation  by  the  corpo- 
ration as  a  body,  or  by  particular  individuals  only,  who  were 
members  of  the  corporation.  In  the  first  case,  it  is  admit- 
ted, that  the  rate  is  properly  imposed ;  but,  in  the  second, 
it  cannot  be  supported.  The  King  v.  fVaUon(d)  appears  to 
have  settled  the  question.  There,  certain  lands  belonging 
to  the  corporation  of  HunHngdon  were  depastured  by  such 
of  the  corporators  as  chose  it,  according  to  a  stint  annually 
fixed  by  the  mayor,  for  which  they  paid  a  regulated  price, 
which  was  divided  among  those  members  of  the  corporation 
who  did  not  stock.  The  Court  w*ere  unanimously  of  opi- 
nion that  those  individuals  should  be  rated,  and  not  the 

(a)  13  Eant,  155.  (<;)  7  T.  R.  671. 

(A)  Cowp.  79.  id)  5  T.  R.  480. 
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corporation,  because  the  actual  beneficial  occupation  was  in 
them,  for  which  they  paid  a  pecuniary  cotnpensation.     Tke 
tr.  -King  v.  Tewkesbury  (a)  has  been  pressed  stroi^y  on  the 

U  SudbSSt!'  ^*^''  ^^^^'  ^^^  *®  *^^^  ^®  different ;  and  the  case  of  Rex 

▼.  fVatson  b  not  only  recognized  in  it,  but  the  decision  is 
distinctly  sustained.  In  the  Tewkesbury  case,  the  trustees 
were  nothing  more  than  agisters  of  cattle ;  they  took  in  the 
cattle  of  strangers  at  a  certain  sum  per  head,  which  is  a 
very  common  mode  of  occupying  pasture  land.  They  were, 
therefore,  properly  rated,  and  not  the  owners  of  the  cattle. 
!But  here  the  corporation  of  Sudbury  can,  in  no  sense,  be 
said  to  be  agisters ;  a  portion  of  its  members  occupy  their 
own  land,  paying,  as  in  the  Huntingdon  case,  a  consideration 
to  those  who  do  not  stock.  •  The  appointment  of  the  raider 
by  the  corporation  cannot  affect  the  occupation ;  the  services 
performed  by  him  yield*  no  benefit  to  the  corporation  as  a 
body ;  that  arises  from  the  land,  though  the  individuals  who 
stock  it  derive  advantage  in  the  increase  and  preservation  of 
the  herbage  from  his  superintendance  of  the  pastures.  It 
IS  very  common  to  permit  officers  of  corporations  to  occupy 
portions  of  the  corporation  property  for  corporation  pttr- 
"poses ;  but  it  has  been  always  holden,  that  such  oflicers  have 
been  rateable  to  the  full  amount  of  their  actual  beneficial 
occupation,  and  not  the  corporations,  and  these  decisions 
have  never  been  questioned.  -The  doctrine  of  an  implied 
occupation  has  hitherto  never  been  admitted.  The  argu- 
ment, ab  loconveniente  (from  the  large  number  of  occupiers) 
was  urged  in  Rex  v.  Watson ;  for  there  were  eighty  persons 
entitled  to  stock.  It  would  certainly  be  more  desirable,  in 
many  instances,  to  rate  the  landlord ;  but  the  statute  makes 
such  only  liable,  as  are  also  occupiers.  The  number  of 
•occupiers,  therefore,  however  large,  cannot  change  the  lia- 
"bility. *^  It  is  in  respect  of  occupation  only  that  a  landlord 
can  be  rated.  But  it  is  said  the  test  of  occupation  is  the 
right  of  maintaining  trespass,     lliis  point  was  adverted  to 

'    <«)  13  East,  155. 


>  ■ 
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ID  Rex  V.  Watson,  and  an  opinion  expressed  by  Lawrence,  J.,        1828. 
that  the  corporation  could  not  bring  that  action,  but  that      v^v^>^ 
the  indiTiduals  might,  who  were  in  the  actual  and  exclusive     ThcKwo 
enjoyment  of  the  pasture  under  the  stint.    For  these  rea-  TheBoaouoH 

.  ef  SUDBVRT* 

*8on8  the  order  of  Sessions  must  be  quashed. 

*  Bayley,  J. — ^The  case  of  Rex  v.  Watson  differs  from  the 
present  in  two  particulars,  first,  it  was  considered  in  that 
case,  that  the  individual  who  turned  on,  had  the  exclusive 
occupation  and  enjoyment,  independently  of  any  right  what- 
ever in  the  corporation ;  and,  in  the  second,  nothing  was 
paid  to  the  corporation  by  those  who  stocked,  they  made  a 
payment^  but  not  to  the  body  at  large,  it  was  merely  to  those 
burgesses  who  had  a  right  to  stock,  but  did  not  exercise  it. 
In  these  particulars,  therefore,  thb  case  is  distinguishable 
from  Rex  v.  Watson.  I  think  it  extremely  probabley  from 
my  own  local  knowledge  on  the  subject,  that  by  the  words 
meted  out,  used  in  that  case,  was  meant  that  each  party  had 
originally  a  certain  portion  of  the  common  specifically  as* 
'signed  for  his  exclusive  enjoyment ;  but  I  do  not  rely  upon 
that  circumstance,  because  I  do  not  collect  it  from  any  thing 
stated  in  that  case.  The  Tewkesbury  case  is  in  some  re- 
spects distinguishable  from  this,  inasmuch  as  here  the  cattle 
by  which  the  common  is  fed,  belonged  to  members  of  the 
corporation,  but  in  the  Tewkesbury  case  they  beloi^ed  to 
strangers.  The  principle  upon  which  the  Tewkesbury  case 
was  decided  was,  that  the  trustees  were  properly  rated,  be- 
cause they  did  not  let  out  any  definite  portion  of  land,  and 
did  nothing  more  in  substance  than  take  in  the  cattle  to 
agist.  In  this  respect,  I  think  that  an  authority  for  the  pre- 
sent case,  because  here  no  definite  portion  of  land  is  let  to 
any  individual.  The  corporation  do  nothing  more  than  take 
the  cattle  in  to  agist,  at  so  much  per  head,  annually,  and  the 
money,  when  collected,  is  paid  to  their  treasurer.  But  this 
case  differs  *  from  Rex  v.  Watson,  in  two  important  parti- 
tularS|  first/  beyond  all  question  the  corporation  possess  an 
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1838.  eicliuive  right  ^f  ownenhip,  to  a  certain  degree,  over  the 

V^v^i/  coaunm  io  qoeytion;  and,  aecoodlyi  they  are  the  banda  tQ 

^^  ^'**  receiYe  all  the  moiiey  paid  for  the  cattle  agisted.    The 


TheBaaov^v  States  also  diis  impoitaot  fact,  that  there  is  a  ranger  of  the 

common.  By  whom  is  he  appointed?  By  the  corporatioo 
at  large ;  and  by  whom  is  he  paid  ?  why^  by  the  corporatioo 
at  large,  oat  of  the  find  received  by  die  treasurer,  and  tfiat 
fnnd  is  supplied  by  those  who  agist  their  cattle,  which  mooef 
becomes  the  fund  of  the  corporatian  at  laige.  What  is  th^ 
dtt^of  the  ranger?  he  is  to  keep  the  keys  of  the  gates, 
dean  the  ditches,  repair  the  fences,  and  impound  cattle 
trespassing,  which  are  acts  usually  done  by  the  occupier  of 
land.  Would  all  the  commoners  have  a  right  to  say,  "  we 
insist  upon  having  the  keys  of  the  gates;  we  are  the  only 
persons  entitled  to  occupy  (he  laad?'*  If  the  occupation  was 
theirs,  and  not  that  of  the  corporation  at  large,  they  would 
have  a  right  to  hold  that  language  to  hun;  they  would  have 
a  r^ht  to  say,  ''  you  are  our  servant,  and  we  will  see  whe- 
ther we  shall  retain  you  or  not"  It  appears  that  the  cor- 
poration had,  for  the  year  when  the  rate  in  question  wu 
imposed,  made  an  order,  that  every  burgess  who  had  a  ri|^ 
to  turn  bis  cattle  to  feed  on  the  common,  should  put  on  two 
beads  of  cattle,  and  no  more.  Then  the  number  of  cattle  to 
be  turned  on,  would  depend,  not  upon  the  will  of  the  c^ 
poration,  but  on  the  choice  of  the  different  persons  having 
a  right  of  common.  They  would  have  a  right  to  determine 
whether  ^hey  would  take  a  compensation  in  money,  or  turn 
their  catde  on,  and  the  amount  of  the  compensation  would 
depend  upon  the  number  of  cattle  whigh  would  be  agisted. 
No  man  could  predicate  at  the  begpnniog  of  the  year,  what 
the  portion  of  common  would  be,  which  each  burgess  would 
e^joy,  because  the  burgesses  have  an  option  whether  they 
choose  to  turn  cattle  on  or  not  For  instance,  the  com- 
moners for  half  a  year,  might  be  sixty,  and  for  the  remain- 
der of  the  year,  they  might  be  eighty,  so  that  the  amount 
of  the  annual  profit  would  be  uncertam.    For  one  part  of 
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the  year  the  burgess  would  have  a  sixtieth  part  of  the  pro«        1828. 
fits^  and  for  the  other  half  he  would  have  only  the  dghtieth      """^v^^ 
part.    His  proportion^  therefore,  would  be  varying  from         ^v.    ^ 
time  to  time.     Why  are  not  the  corporation  to  be  treated  as  TheBoBOPag 
the  occupiers  i    They  have  the  money  which  is  paid  in  n* 
spect  of  the  agistment,  and  out  of  that  money,  diey  have 
the  complete  power  of  paying  die  rate  which  is  payable  in 
reqiect  of  the  property.    For  these  reasons  it  appears  to 
me,  that  this  case  is  distinguishable  from  Rex  t.  fVatwtif 
and  that  it  falls  much  more  within  the  principle  of  Rex  v. 
Tewkesbury^  which  certainly  affords  a  much  more  reasonable 
rule  of  construction  than  the  first-mentioned  case. 

HoLROYO,  J. — I  am  of  opinion  that  diis  case  comes 
within  the  principle  of  Rex  .v.  Tewkesbury,  and  is  distin- 
guishable from  Rex  v.  Watson.  Several  cijrcumstances  art 
found  which  did  not  appear  in  Rex  v.  Watson;  for  in  the 
latter  case,  there  was  no  proof  that  the  corporation  had  any 
control  or  power  over  the  land,  or  had  a  right  to  do  any  acts 
as  occupiers  of  the  land ;  but,  in  the  present  case,  the  right  of 
soil  is  in  the  corporation.  They  appoint  a  ranger  for  the 
management  of  the  land.  He  is  to  do  certain  acts  necessary 
to  keep  it  in  order ;  he  is  to  keep  the  keys  of  the  gates,  to 
cleanse  the  ditches,  preserve  the  fences,  and  impound  cattle 
trespassing ;  he  is  appointed  by  the  corporation  for  all  these 
purposes,  as  well  as  to  do  other  acts  of  a  similar  descrip* 
tion,  and  regulations  are  annually  made  by  the  corporation, 
with  respect  to  the  mode  of  enjoyment  of  the  right  of  com<* 
mon  by  the  freemen.  The  right  is  of  a  limited  description, 
inasmuch  as  those  who  have  the  right,  are  only  to  exercise  it 
according  to  the  extent  of  the  commons.  These  regulations 
limit  the  number  of  stints,  and  appoint  the  time  when  the 
cattle  are  to  be  turned  on,  and  fix  the  price  for  each ;  and 
the  sums  of  money  so  received  are  distributed  by  the  cor- 
poration among  the  poorer  burgesses.  All  these  acts  are 
done  by  the  corporation  in  virtue  of  their  possession  of  the 
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land.    Although  these  rights  of  common  are  exercised  by 
sudi  persons  as  choose  to  stocky  paying  a  certain  sum  of 
V.  money,  still  they  are  only  to  stock  according  to  the  limit 

of  SunjiCiiY.  allowed  by  the  corporation^  who,  upon  receiving  the  money, 
employ  it  for  the  benefit  of  the  poorer  burgesses,  who  derive 
no  benefit  from  the  common.  The  right  of  action,  there- 
fore, as  far  as  doing  any  act  upon  this  common  by  a  stranger, 
would  be  an  action  of  trespass  by  the  corporation,  in  whose 
possession  the  land,  in  my  opinion,  lawfully  is.  If  the 
burgesses  have  any  right  of  action  against  any  persons  who 
disturb  or  infringe  their  common  right,  it  would  be  an  action 
on  the  case  by  them,  and  not  trespass.  How  does  this 
principle  stand  with  respect  to  the  case  of  TXtx  v.  Wai' 
ion  f  There  the  burgesses  were  tenants  in  common  of  the 
property  which  had  been  rated.  In  that  case  no  action  of 
trespass  would  lie  at  the  suit  of  the  corporation,  the  pos* 
session  being  in  point  of  law  in  the  burgesses,  to  whom  die 
land  was  meted  out.    There  is  a  great  difierence  between 

the  case  where  the  whole  possession  of  the  land  is  yielded 
up  for  the  purpose  of  beneficial  enjoyment,  and  that  where 
a  subordinate  right  is  allowed  to  be  exercised,  as  in  the  pre- 
sent case,  in  which  the  right  of  common  is  the  right  of  the 
burgesses.  If  in  this  case  the  money  paid  by  the  burgesses 
was  to  be  considered  as  a  payment  of  rent  in  the  character 
of  tenants,  they  would  be  the  persons  to  be  rated  ;  but  I  do 
not  think  this  is  to  be  considered  as  a  letting  of  the  common 
by  the  corporate  body.  The  money  payment  is  not  for  rent, 
but  a  receipt  of  money  for  the  agistment  of  the  cattle,  the 
corporation  retaining  the  right  of  possession  and  the  actual 
possession,  subject  to  the  rights  of  pasture  allowed  to  be 
exercised  as  a  common  right  by  such  of  the  burgesses  as 
choose  to  send  their  cattle  on,  and  subject  to  a  payment  of 
a  certain  piice,  afterwards  to  be  distributed  among  the 
poorer  burgesses^  For  these  reasons  I  think  the  defendants 
were  xateabJe. 
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Best,  J. — I  think  this  case  is  very  distinguishable  from        1823. 
Rex  V.  fVatson,  for  the  reasons  stated  by  my  learned  Bro-      >^v^ 
thers^  and  ranges  itself  within  that  of  Rex  v.  Tewkesbury*  ^, 

TThe  latter  is  much  more  consistent  with  reason  and  sound  ^^sudbum? 
sense,  and,  if  it  became  necessary,  1  should  rather  be  dis- 
posed to  overturn  the  former,  and  support  the  latter.    This 
is  a  very  plain  case.    If  ^.  is  the  occupier  of  land  for  the 
benefit  of  J5.,  C,  and  D.,  who  is  to  be  rated  ?  Undoubtedly 
ji.,  and  not  B.,  C,  and  JD.,  who  have  no  connexion  with 
the  land.    They  receive  by  the  hands  of  ^.  the  benefit  of 
the  pasture,  but  they  have  no  connexion  with  the  land,  nor 
are  they  in  any  way  to  be  considered  as  the  occupiers ;  con* 
aequently  ji.  must  be  the  person  rated.    The  corporation 
here,  are  not  only  the  owners  of  the  land,  which  it  is  admit- 
ted they  are,  but  they  are  the  occupiers  of  it  for  the  benefit 
of  the  different  members  of  the  corporation,  namely,  first, 
those  who  are  possessed  of  cattle  and  turn  on ;  and,  second, 
those   who  are  too  poor  to  be  possessed   of  cattle,  but 
amongst  whom  the  money  received    from  the  agisters  is 
afterwards  divided,    lliat  shews   that  the  corporation  are 
occupiers  of  the  land.    This  is  nothing  like  a  tenancy  in 
common.     Tenants  in  common  have  an  equal  interest  in  the 
soil.     Here  there  is  not  one  of  the  freemen  who  has  an  in- 
terest in  the  soil.    The  sole  interest  in  the  soil  is  in  the 
corporation,  and  that  distinguishes  the  case  from  a  tenancy 
in  common.    The  case  expressly  finds  that  the  corporation 
are  owners  of  the  soil.    They  appoint  a  person  called  a 
ranger  to  keep  the  gates,  cleanse  the  ditches,  and  prevent 
cattle  from  trespassing;    so  that  the   possession  must  be 
considered  as  in  them,  and  not  in  the  burgesses.    Tlie  right 
to  impound  cattle  trespassing,  could  not  be  exercised  if  they 
had   not   the  complete  possession.    That  circumstance,  £ 
think,  is  quite  decisive.     But  the  case  does  not  stop  there. 
Tlie  corporation  have  a  Court  of  Orders  and  Decrees,  at 
which  they  make  regulations  concerning  the  number  of  cattle 
to  be  turned  on  by  the  burgesses,  and  for  this  purpose  pub« 
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1823.        lie  notice  is  given  by  the  crier  with  a  view  to  ascertain  what 

^"^^^^       numlier  of  persons  intend  to  send  cattle  on.     It  must  be 

9^  decided  by  the  corporation  how  many  cattle  the  burgesses 

TbeBoRouoH  j^^g  ^  i^ight  to  depasture,  and  that  must  depend  upon  the 

number  of  poor  persons  who  have  no  cattle.  All  this  shews 
tb^t  the  right  of  occupation  is  entirely  and  exclusively  in  the 
corporation ;  for  if  they  have  not  that  right  of  occupation, 
how  comes  it  that  this  sort  of  jurisdiction  is  exercised? 
When  the  cattle  are  turned  on,  they  are  precisely  in  the  saine 
tfitiiation  as  the  cattle  of  any  other  person^  agisted  on  any 
^her  laud,  and  it  is  impossible  to  distinguish  this  case  from 
the  ordinary  case,  where  the  ovmer  of  pastureJand  agists 
the  cattle  of  other  persons  who  choose  to  depasture  tfacsr 
stock  at  so  much  per  head.  This,  certainly,  is  a  very  im- 
portant case  as  it  respects  this  boroi^h.  It  is  not,  however,  a 
question  of  convenience  or  inconvenience,  but  a  question  of 
rateability.  How  is  it  possible  to  rate  any  other  person  bat 
the  corporation  i  It  is  impossible  to  ascertain  the  amount  of 
interest  which  each  person  who  agists  his  cattle,  has  in  the 
^  land ;  bendes  M-faich,  it  cannot  beforehand  be  ascertained 

m'ho  will  have  an  interest,  it  being  matter  of  uncertainty 
what  persons  wilt  depasture  their  cattle  each  year.  If  die 
corporation  be  not  rated,  the  land  must  go  unrated,  for  if 
is  impossible  to  rate  any  other  persons.  For  these  reasons 
I  am  of  opinion,  that  though  the  corporation  do  not  ac- 
tually occupy  tlie  land^  yet,  as  it  is  in  their  possession,  diey 
must  be  considered  as  die  occupiers,  and  therefore  rate- 
able. 

Order  of  Sessions  affirmed. 
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RiCIILET  V.   P&OONE. 

JlLATT  had  obtained  a  rule  nisi  for  the  plaintiff  to  sign  To  a  dedara- 
judgment  as  for  want  of  a  plea^  on  an  afRdavit  stathyg  that  ^^  ^^^. 
the  plea  was  altogether  fidse,  and  pleaded  for  dehy.    Hie  ?*^(^f  ^5?" 
declaration  was  for  use  and  occupation.    The  plea  stated  ^<  that  after 
^  that  after  die  making  of  the  promises,  and  after  the  accni-  the  pSro^ses^ 
Jog  of  the  causes  of  action  b  the  declaration  mendoned,  and  ^^nSSTof^ 
before  the  exhibiting  of  the  plaintiff's  bill,  the  defendant  the  canset  of 
delivered  to  the  plaintiff  one  ton  weigfit  of  Riga  hemp^  and  tioned  in  tiie 
one  hundred  weight  of  Russia  tallow^  of  the  value  of  SO/,  a^d  iN^ore  the 
in  full  satisfaction  and  dischaige,*  &c.  and «« that  the  plaintiff  ^j^ntifPs*!^^^ 
accepted  the  same  of  the  defendant  in  full  satisfaction  and  defendant  de- 
discharge^"  8cc. ;  concluding  with  a  verification.  plaintiff  one 

ton  weight  of 
Riga  hemp, 

E.  Lowes  now  shewed  cause  against  Ae  rule,  contending,  JSf,**"®.^*  ^ 
4hat  as  this  was  an  usual  and  ordinary  plea,  well  known  in  Return  taUow, 
practice,  and  not  tending  to  put  the  plaintiff  to  expence  by  ^q/,  ^  foU^sa- 


rendering  it  necessary  for  him  to  consult  counsel,  it  was  S^^jfj^'"  *"^ 
within  the  rule  recently  laid  down  by  the  Court  on  the  sub-  that  pUintiff 
ject  of  sham  pleas,  which  was,  that  a  party  might  be  allowed  the  same  of 
to  use  a  plea  for  the  purpose  of  delay,  if  it  was  not  so  fuu^^^ctto 
ingeniously  and  unusually  framed  as  to  put  the  opposite  ^^  discharge, 
party  to  expence.    ShadboU  v.  Berihoud  (a),  and  Corbett  v.  darit  that  this 
Powell  {b).    This  was  a  plea  upon  which  the  plaintiff  might  everyrespect 
take  issue  or  demur.    The  Court  could  not,  upon  affidavit,  JjlJl^^^^^^jJ?^ 
try  the  truth  or  falsehood  of  this  description  of  plea,  nor  tiff  to  sign 
could   they  assume  that  it  was  false.     It  wouM  be  an  ex-  ibr  wantof^a 
tremely  dangerous  rule   to  lay  down,  that  a  defendant  was  P^®^ 
bound  to  verify  his  plea  upon  affidavit,  and  that  if  he  did 
not,  the  plaintiff  was  entitled  to  sign  judgment ;  because  it 
would  tend  to  break  in  upon  the  general  principles  of  jus- 

(a)  Antey  vol.  i.  446.  (6)  Id.  448. 
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1028*       tioe.    The  jmy  only  were  the  competent  tribuml  to  deter- 
mine  the  tnitli  or  falsehood  of  the  plea. 


V. 


PaoowB.  Plait,  contri,  was  stopped. 

The  Couri,  without  deliveriiig  any  opinion  as  to  die  Tok 
of  practice^  detennined  diat  die  rule  must  be  made  abso- 
lute; but  intimated,  as  the  ground  of  thdr  decinon,  ifast 
as  it  did  not  i^pear  that  the  attorney  had  any  authority  from 
his  client  to  plead  such  a  plea,  die  latter  ought  not  to  haie 
Ae  benefit  of  die  ddqf  which  sudi  a  mode  of  pleafing 
occasioned.  Tlie  defendant  himself  did  not  Tentnre  to  state 
diat  he  had  given  his  attorney  instructions  to  [dead  this  plea, 
and  tfaerefne  he  ought  not  to  be  allowed  to  avail  himself 
of  what  had  been  done  without  his  authori^ 

Rule  absolute  (a). 

(«)  See  TUmmB  ▼.  Vawdenmlem^  t  B.  Ar  A.  197.  BmnUy  ▼•  Ciiililip, 
Ik  199.  G^m  ▼.  Tkmye,  l  B.  &  A.  153.  M'LnA  ▼.  HWdk,  ute,  toL  L 
447.  GmUlda  r.  Grmikemd,  lb.  559.  4&6Ann.  c.  16.  ft.  11.  5 Bur. 
1618 ;  and  Pierce  ▼.  BUke^  f  Salk.  515,  wfaere  H«tt,  C.  J.,  said,  tkitt 
where  the  officers  or  the  attomies  of  the  Coart  miscoodact  tbeaMdves 
or  pot  any  deceit  apon  the  Court,  or  apon  the  suitort,  tl^  Coart  has  the 
power  of  panishiog  them. 


Ross^  Adminbtrator,  &c  r.  Paskeb. 

Declaration  in  V^ OVENANT  by  plaintiff  as  administrator  de  bonis  non 
the  assifnment  ^^  ^'  Enticknap,  deceased,  left  unadmbistered  by  T.'Rufflm 
eeitain^scfc*  and  fV.  Norman,  executors,  deceased,  upon  a  deed  of  as- 

profened  to     signment  of  a  share  in  certain  stock.    The  declaration  set 
set  oot  the  co- 
Tenant,  and 

detcrihed  it  as  a  corenant  to  assign  a  certain  shm  ^  2000/.  Defendant,  on  oyer  craved, 
set  oat  the  deed,  and  demorred  as  for  a  variance,  tliat  the  covenant  was  to  assign  itmek, 
not  MMKy:— Held,  no  variance ;  and,  second|if  it  was^  the  defendant  should  have  pleaded 
Bon  est  factnnii  and  not  have  demarred. 


^ 
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oat  the  covenants  Gontained  iu  the  deed,  dated  2d  Maift 
180^,  by  which  it  was  witnessed,  that  for  the  consideration 
therein  mentioned,  defendant  and  Ann  his  wife,  did  bargain, 
&c.  to  Enticknap,  his  executors,  &c.  all  the  part  and  share 
of  the  said  Ann,  of,  to,  in^  or  out  of  a  certain  sum  of  2000/. 
therein  described,  subject  as  therein  mentioned^To  hold,  &c. 
as  and  for  his  and  their  own  proper  monies  and  eflPects,  upon 
trusts,  8cc.  out  of  the  money  which  he  or  they  should  receive 
under  the  said  indenture,  to  retain  unto  himself,  &c.  so 
much  money  as  would  be  sufficient  to  re-purchase  200J. 
three  per  cent,  bank  annuities,  and  all  interest  and  dividends 
which  should  be  due  in  respect  thereof  until  the  same  should 
be  re-purchased  : — Covenant  by  defendant  and  Ann  his 
Vfife,  on  or  before  1st  June,  1807,  to  re-purchase  50L,  part 
of  the  said  200/.  bank  annuities,  and  transfer  the  same  into 
the  name  of  Eniicknap,  Similar  covenants  as  to  three 
other  sums  of  50/.  to  be  transferred  on  1st  December,  18079 
1st  o(  June,  1808,  and  1st  December,  1808,  respectively. 
Breach,  that  defendant  and  Ann  his  wife  did  not  re-purchase 
or  transfer,  &c.  in  the  terms  of  the  covenant,  but  not  al- 
leging that  defendant  did  not ''  retain,  &c.  so  much  money 
as  would  be  sufficient  to  re-purchase  ''  the  200/.  stock.  The 
defendant  craved  oyer  of  the  deed,  and  after  setting  it  out 
demurred  to  the  declaration,  and  assigned  for  causes,  first, 
that  although  it  was  peculiarly  in  plaintiff's  knowledge,  and 
although  the  administration  granted  to  him  was  void  without 
it,  it  is  not  stated  which  of  Enticknap's  executors  survifed, 
or  that  the  survivor  died  intestate.  Seeond,  that  the  inden- 
ture, as  stated  in  the  declaration,  purports  to  be  an  absolute 
assignment  of  200/.  in  monet/,  but  upon  oyer  of  the  deed, 
it  appears  that  tlie  property  had  been  previously  assigned  to 
other  parties,  and  that  it  was  stock,  not  money.  Third,  that 
the  covenant  being  to  replace  rtock,  it  should  have  been 
etated  that  stock  had  been  sold  out,  and  was  to  be  re-placed; 
and,  fourth,  that  it  does  not  appear  that  defendant  has  not 
retained  sufficient  to  re-purchase  the  200/.  stock,  with  the 
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interest  fUid  dWidends,  out  of  the  balance  of  Ann  PatkB^ 
share  of  the  2000/.  stock.    Joinder  in  demurrer. 

E.  Lawes,  in  support  of  tbe  demurrer,  abandoned  idl  4tt 
objections,  eicept  the  second,  namely,  that  the  deed,  jis  set 
out  in  the  declaration,  purported  to  be  an  absolute  and  legid 
assignment  of  money,  whereas  it  appeared  upon  oyer  to  be 
an  assignment  of  stock,  and  of  an  equitable  interest  therein 
only ;  and  upon  that  he  relied  as  a  fatal  variance  between 
the  deed  and  the  record.  He  contended,  that  as  the  object 
of  setting  out  the  instrument  was  to  shew  the  real  meaning 
and  effect  of  it,  this  declaration  was  bad,  because  it  in 
effect  misrepresented  the  deed,  and  was  calculated  rather 
to  mislead  than  to  inform ;  and  he  insisted,  that  the  proper 
mode  of  raising  such  an  objection,  was  by  demurrer,  and 
not  by  plea  of  non  est  factum.  He  cited  Holman  v.  J3t0v 
row  {a),  Smith  v.  Homans  (b),  Jordan  v.  Fawcett  (c),  Sands 
V.  Ledger  (d),  'Nightingale  v.  Devisme  (e),  Comyi!s  Di" 
gest  (/),  Jones  v.  Brinley  ( g).  Swallow  v.  Beaumont  (h), 
and  Vansandau  v.  Burt  (i),  in  support  of  both  branches  of 
bis  argument. 


Tiadal,  contra,  was  stopt  by  the  Court. 

Per  Cttnom^^-This  is  not  a  fatal  variance,  nor  Is  it  saift 
an  objection  as  can  be  raised  upon  demurrer.  With  respect 
to  the  supposed  variance,  none  of  the  cases  cited  art  ni 
point,  because  in  all  those  instances,  the  variance  was  in  a 
substantive  and  material  part  of  the  instrument,  but  here  it 
is  perfectly  immaterial.  The  declaration  contains  the  cove» 
nant  upon  which  the  action  is  brought,  and  that  is  all  dial 
is  necessary  to  support  it,  the  recital  of  the  other  parts  heiog 


(a)  f  Ld.  Raym.  791. 
(6)  1  Snund.  316. 
(«)  1  Mod.  50.     1  Sid.  449. 
(d)  S  Ld.  Raym.  792. 
(f)  5  Burr.  S589. 


(/)  Tit.  Pleader,  c.  47. 
(g)  1  East,  1. 
(A)   f  B.  &  A.  761. 
(0  5  Ibid.  4t. 
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perfectly  superfluous,  and  havidg  no  bearing  at  all  upon  the         1823. 
question  between  the  parties.     But  even  if  this  were  a  va* 
riance,  still  it  could  not  properly  be  taken  advantage  of  on 
demurrer.     The  defendant  should   have   pleaded   non  est 
factum,  and  put  the  validity  of  the  deed  in  issue. 

Judgment  for  the  plaintiff  on  demurrer.  ' 


Spi&Kcbe  and  Another,  Assignees  of  Fildes  r.  Mar- 
riott, Executor  of  Sarah  Marriott,  deceased. 

vy  OVEN  ANT  by  the  plaintiffs,  assignees  of  tlie  grantee  xhe  Govern 
of  a  lease  of  certain  premises  situate  in  Guildford  Street,  5?b"-2fiiir* 
in  the  county  of  Middlesex,  against  the  defendant,  executor  lloipital  prant 

a  l^&s^  Tor 

of  the  grantor,  deceased*     The  declaration  set  out  a  lease  years  of  a  cer- 
dated  4th  June,  1814,  by  the  deceased  to  John  Fildes,  cov-  loL.**rnd  con- 
taining the  ^siial  covenants  on  the  part  of  the  lessee,  and  venant  that 
^        .  *  '  the  demised 

the  following  on  the  part  of  the  lessor: — *'  that  on  payment  premises,  or 
of  rent  and  performance  of  covenants,  the  said  J.  F.  should  of/shall  not 
peaceably  and  quietly  have  and  hold,  &c.  without  any  law-  J^nt^^a  sho^^^or 
ful  let,    suit,    trouble,    molestation,  eviction,  interruption,  other  place  for 
claim,  or  demand,  whatsoever,  by  or  from  the  said  lessor,  any  trade  or 

her  executors,  administrators,  or  assigns,  or  any  person  or  ^ugjnes^  dur- 
ing the  term, 
ivithoat  the  conscot  in  writiuf^  of  the  lessors.  L.  assigns  the  lease  to  A/.,  who,  bv  an 
under-lease,  demises  the  premises  to  F.  with  a  covenant  for  quiet  enjoyment,  **  to  hold 
the  same,  without  any  lawful  let,  suit,  trouble,  molestation,  eviction,  interruption, 
claim,  or  demand  whatsoever,  by  or  from  her,  her  heirs,  executors,  administrators,  or 
assfgns,  or  any  person  or  persons  whomsoever,  claiming,  or  to  claim,  by,  from,  under,  or 
an  trust  for  her,  them,  or  any  of  ttiem,  or  by  or  through  her  or  their  'ac^«,  meant,  right, 
title,  forfeiture,  privity,  or  procurement  "  In  this  lease  the  covenant  against  converting 
the  premises  into  a  shop,  &c.  is  omitted.  F.  assigns  the  lease  to  S.,  who  nnder-lets 
to  fr .,  and  he  converts  part  of  the  premises  into  a  shop,  without  the  consent  of  the 
orif^inal  lessors,  who  bring  ejectment  and  evict  him  for  a  forfeiture.  M,  having  died,  S> 
declared  against  her  executor  for  a  breach  of  the  covenant  for  quiet  enjoyment,  averring, 
tliat  by  her  tu:t,  and  through  her  means  and  precurement  in  making  the  under-lease  to  F*f 
without  any  covenant  similar  to  that  in  the  original  lease  to  L.,  he  was  hindered  from 
quietly  enjoying,  &c. :— Held,  on  demurrer,  that  the  action  would  not  lie, 
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1823.  persons  whomsoever  clumbg,  or  to  ciaim  by,  from,  laider, 
or  io  trust  for  her,  them,  or  any  of  them,  or  by  or  tfarough 
her  or  their  acts,  means,  right,  titlc^  forfeiture,  privity,  or 
Maeriott.  procurement."  It  then  stated  that  J.  JF.  entered  upoo  the 
premises  under  this  lease,  and  afterwards  on  the  Stb  JaoK, 
1815,  assigned  over  all  his  interest  therein,  together  with 
die  said  lease,  and  all  benefit  and  advantage  thereof  to  the 
plaintiffs,  and  averred  performance  by  them  of  all  oove- 
nants,  8cc. ;  breach,  first,  that  the  phdntiffs  did  not  qniedy 
enjoy,  8cc.  but,  on  the  contrary,  that  the  deceased  had  hdd 
the  premises  as  the  assignee  of  a  term  granted  by  the  Go- 
Temors  of  the  Foundling  Hospital,  to  one  if.  J.  LayUm^ 
in  which  demise  a  covenant  was  inserted,  that  the  sud 
JET.  J.  L.  should  not  convert,  use,  or  occupy,  nor  suffer 
to  be  converted,  used,  or  occupied,  the  said  demised  pre- 
mises, or  any  part  thereof,  into  or  for  any  shop,  wardiOQse, 
or  other  place  for  carrying  on  any  trade,  nor  suffer  any 
open  or  public  shew  of  business  therein,  without  the  pre- 
vious consent  in  writing  of  the  said  lessors,  their  successors 
or  assigns,  or  any  of  their  under-tenants  ;**  with  a  proviso, 
"  that  in  case  of  breach  or  non-performance  thereof,  the 
said  lessors"  should  re-enter  and  re-possess  the  premises; 
and  that  the  deceased  made  the  lease  to  J.  F.  without  any  co- 
venant similar  to  the  covenant  in  the  lease  to  0.  J.  L. 
without  any  restriction  as  to  converting  die  premises  into 
a  shop,  and  without  any  notice  to  him  of  such  restriction ; 
that  the  plaintiffs  being  wholly  ignorant  of  the  said  cove- 
nant and  restriction  on  Mth  Jt/ne,  1814,  during  the  said  term 
to  them  granted,  demised  the  said  premises  to  one  Thoma$ 
Walker,  without  any  such  covenant  or  restriction ; — that  the 
said  T.  W,  afterwards  entered  the  said  premises,  and  con- 
verted part  thereof  into  a  shop  or  place  for  carrying  on  the 
business  of  an  auctioneer,  without  the  consent  of  the  ori- 
ginal lessors ; — ^whereby  the  said  lease  granted  to  the  plain- 
tiffs became  and  was  void  and  forfeited,  and  the  original 
lessors  brought  an  action  of  ejectment  against   them,  and 
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recovered  judgment   against    them    therein ;— concluding,        1823. 
*'  that  by  the  act  of  the  said  Sarah  (the  deceased),  to  wit,      ^•^^^'^^^ 
by  her  act  in  nraking  the  said  lease  and  granting  the  said  ^ 

term  therein  contained  to  the  said  J.  F.  without  the  same  Marriott. 
containing  any  covenant  similar  to  the  said  covenant  so  con- 
tained in  the  said  lease  to  the  said  H.  J.  L.  and  so  as- 
signed to  her^  the  plaintiflFs  were  hindered  from  quietly 
enjoying,  8cc.  and  were  evicted/ &c.  and  suffered  loss  of  their 
monies."  Second  breach  was  similar  to  the  first,  concluding 
with  an  averment,  "  that  by  means  of  the  said  Sarah,  to 
wit,  by  means  of  her  neglecting  and  omitting  to  insert,  or 
causing  to  be  inserted  in  the  lease  to  J.  F.  the  covenant 
before-mentioned,  plaintiffs  were  hindered  from  quietly  en- 
joying, Sec."  and  the  third  breach  was  more  general.  De- 
murrer to  the  declaration,  and  joinder  in  demurrer. 

P.  Pollock,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  desired  to  hear 

jlmos,  contri. — ^The  qudhion  for  the  decision  of  the 
Court  depends  upon  the  construction  which  is  to  be  given 
to  the  covenant  for  quiet  enjoyment,  which  is  to  be  con- 
strued, according  to  the  established  rule  of  law,  most 
strongly  and  favorably  for  the  covenantee  (a).  It  is  clear, 
that  the  plaintiffs  were  not  by  law  entitled  to  call  upon  their 
lessor  to  produce  her  title  (6),  and  therefore  the  only  protec- 
tion they  had  was  the  covenant  for  quiet  enjoyment,  and 
they  ought  to  receive  all  the  benefit  that  a  strict  construction 
of  that  covenant  can  afford  them.  Then  how  is  this  co- 
venant to  be  construed  ?  It  cannot,  perhaps,  be  contended, 
that  the  lessor  has  herself  committed  any  positive  '^  act"  in 
breach  of  her  covenant;  but 'if  she  has  been  guilty  of  de- 
fault, it  is  enough  ;  Howes  v.  Brushfield  (c) ;  and  that  she 
clearly  has  been,  in  withholding  the  knowledge  of  the  re* 

(a)  Shep,  Touch.  162.  (e)  5  East,  490. 

(*)  Sugdeu's  V.  6c  l\  J83.  2  Taunt.  453. 
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1823.  stiictive  covenant  in  the  original  lease.  Neither,  perhaps, 
^■^^y^^  can  it  be  said  that  the  plaintiffs  have  been  evicted  bj  the 
Spencer  tt  procurement"  of  the  lessor,  because  that  term  seems  ne- 
MikRRioTT.  cessarily  to  imply  some  positive  and  personal  '^  act.**  But 
the  remaining  word  "  means'*  in  the  covenant  is  one  of  much 
greater  latitude  than  the  two  former,  and  a  distinction  w«s 
expressly  taken  between  that  word  and  the  word  ''  procure- 
ment" in  a  case  very  much  in  point  upooi  this  subject. 
Butler  v.  Stvinnerton  (a).  Surely  it  was  **  by  her  pieaoa'' 
that  the  eviction  of  the  plaintiffs  took  place,  because  ahe 
had  the  power  of  communicating  the  fact  which  would 
have  prevented  the  conversion  of  the  premises,  and  all  the 
consequences  of  that  act,  but  which  she  did  not  com* 
luunicate,  although  peculiarly  within  her  own  knowledge. 
Upon  the  general  rules  of  construction,  therefore,  and  upon 
the  distinction "*  alluded  to,  supported  by  authorities,  the 
lessor  has  been  guilty  of  a  breach  of  her  covenant,  and  the 
plaintiffs  are  entitled  to  maiutain  this  action,  to  recover  a 
compensation  for  the  injury  they  have  sustained  '*  by  and 
through  her  means."  « 

Bayley,  J. — If  there  had  been  no  covenant  at  all  in 
the  lease  granted  by  Mrs.  Marriott  to  the  plaintiffs,  re- 
specting tlie  mode  in  which  the  demised  prembes  were  to  be 
used,  I  should  still  very  much  doubt  whether  they  had  any 
right  to  convert  a  dwelling-house  into  a  shop,  without 
special  permission  for  that  purpose.  It  is  not,  however, 
necessary  to  decide  that  point  now,  for  the  only  question 
before  the  Court  b,  whether  the  covenant  for  quiet  enjoy- 
ment has  been  broken  by  the  act  or  through  the  means  of  the 
lessor.  If  there  was  any  blameable  suppression  of  truth  on 
the  part  of  Mrs.  Marriott,  when  she  granted  the  lease  to 
the  plaintiffs;  if  she  concealed  from  them  facts  and  circum? 
stances  connected  with  the  premises,  which  it  was  impor- 
tant for  their  interest  that  they  should  know ;  undoubtedly 

(a)  Cro.  Jac.  657. 
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an  action  on  the  case  might  have  been  maintained  against  her 
for  any  damage  sustained  in  consequence  of  such  concealment. 
But  this  is  an  action  for  a  breach  of  covenant,  and  the  Spehcbr 
single  question  is,  whether  that  covenant  has  been  broken.  Marriott. 
It  is  not  pretended  that  any  **  let  or  interruption"  has  been 
interposed  by  the  lessor  or  her  representatives  to  the  plain- 
tiff's quiet  enjoyment  The  allegation  is,  that  their  en- 
joyment has  been  disturbed  ''  by  and  through  her  acts^ 
means,  and  procurement/'  and  as  it  was  impossible  to 
contend  that  the  injury  was  occasioned  by  any  personal  act 
of  the  lessor,  it  has  been  attempted  to  distinguish  between 
these  terms,  and  to  ai^ue  that  it  was  occasioned  through  her 
pieans  or  procurement.  I  cannot  adopt  this  distinction. 
It  seems  to  me  that  these  three  words  are  synonymous, 
and  that  each  of  them,  in  the  situation  in  which  tliey  standi 
and  considering  the  object  of  the  parties  in  using  them 
means  some  personal  act  of  interference  by  the  lessor, 
emanating  from,  and  referrible  to,  herself.  In  this  view 
of  the  case  it  cannot  be  said  that  the  injury  of  which  the 
plaintiffs  complain,  was  occasioned  by  the  lessor ;  the  source 
of  the  injury  was  the  conversion  of  the  dwelling-house  into 
a  shop,  and  that  conversion  was  the  act,  not  of  Mrs.  Mar'* 
riott,  but  of  the  party  in  possession.  For  these  reasons 
I  am  of  opinion,  that  this  declaration  cannot  be  supported, 
and  that  our  judgment  must  be  given  for  the  defendant  on 
the  demurrer. 

IIoLBOYD,  J.  and  Bbst,  J.  concurred. 

Judgment  for  the  defendant  (a). 

(a)  Vide  Dudley  ▼.  FoUiottf  3  T.  R.  584,  and  the  cases  there  cited. 


670  CASES  IN  THE  EIKG'S  BENCH, 

1823« 


Vtvyan  f.  Arthub,  Admmistratriz  of  N.  D.  Arthus, 

deceased. 

A  testator  be-  Cy  OVEN  ANT  by  the  plaintiff,  as  devisee  under  the  will 
fee  of  certain  ^^  Thomas  Fyvyan,  deceased,  against  the  defendant,  as  ad-  . 
lands,  and  also  ministratrix  of  Nicholas  Donithorne  Arthur,  also  deceased, 

or  a  com  mill,  '  ' 

demised  the      intestate,  for  a  breach  of  covenant  in  the  non-performance 

nant  for  three  of  certain  suit  and  service  at  the  mill  of  the  plaintiff.     The 

naotins^for  a     declaration  stated  that  the  plaintiff's  testator  being  seised  in 

moae^  rent,      fee  of  the  demised  tenements  and  tlie   appurtenances,  and 

and,  in  addi-  . 

tion  thereto,      also  of  a  certain  mill,  on  the  14th  June^  in  the  year  1779y 

•hoald  per-       ^J  indenture  demised  a  close  of  land,  together  with  certain 

form  certain  common  of  pasture  in  the  indenture  described,  to  the  de- 
snits  and  ser-  ^  ' 

vices,  and,  fendant's  intestate,  his  executors,  administrators,  and  assigns, 
amongst  .  ^  -.  .  •/»    %  i- 

others,  that      'or  a   term   of  ninety-nme  years,  if  three  persons  therem 

and wignt'      mentioned  should  so  long  live ;  "  yielding  and  paying  there- 

shoald  do  soit  fore  unto  the  said  Thomas,  his  heirs  and  assiiins,  certain 
to  the  lessor's  , 

mill  by  grind*  rents,  sums  of  money,  payments,  and  returns,  &c. ;  and  also 

such  corn  as  doing  certain  suits  and  services  to    the  mill  of  the  said 

arew  npon  the  Thomas,  his  heirs  and  assigns,  commonlj/  called  Tregamere 

The  testator  mill,  by  grinding  all  such  corn  there  as  should  grow  in  and 

^ised  the  mill  upon  the  said  close.**    It  then  averred  that  the  intestate  en- 

rwrsion  of  ^^^^^  upon  the  close,  and  that  the  reversion  thereof  belonged 

the  land  to  the  to  the  testator,  who  by  his  will  afterwards  devised  the  same 

who  became  and  the  said  mill  unto  three  persons  in  the  will  mentioned, 

the^dea[h°of  ^^^^^  '^^^''^  ^"^  assigns,  to  tlie  use  of  the  plaintiff  for  life, 

devisor.  Dur-  ^^^j  jjgj  without  altering  hb  will,  whereby  the  plaintiff  be- 

mise  of  the       came  seised  of  the  reversion  of  the  close  and  of  the  mill  in 
land,  the  lessee 
died,  intestate, 

and  his  wife  took  out  administration  of  his  estate  and  eflfects.  Covenant  being  bronght, 
assigning  for  a  breach  neglect  to  grind  corn  at  the  mill,  during  the  life-time  of  the  lessee 
and  also  since  his  death  : — Held,  that  the  reservation  of  the  suit  to  tiic  mill  was  in  the  na- 
ture of  a  rent,  and  that  the  covenant  to  render  it  ran  with  the  land,  whilst  the  ownership 
of  the  land  and  the  mill  remained  in  the  same  person,  and  entitled  the  latter  to  main* 
tain  an  action  at  common  law  upon  it  against  the  personal  representative  of  the  Icssfie. 
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fee  for  life.  It  then  stated,  that  during  the  continuance  of 
the  term  the  intestate  died,  and  the  defendant  administered 
to  his  effects,  and  that  one  of  the  persons  for  whose  life  the  «. 

lease  was  granted  was  still  livmg.  Breach,  that  after  plain-  ^"hor. 
tiff  became  seised  of  the  reversion  of  the  demised  premises, 
and  of  the  mill,  and,  during  the  life-time  of  the  lessee,  corn 
grew  upon  the  demised  premises  which  ought  to  have  been 
ground  at  the  mill,  and  that  although  the  mill  has  been 
always  in  a  fit  condition  to  grind  com,  **  yet  the  intestate 
in  his  life-time,  and  the  defendant  since  his  death,  did  not 
nor  would  do  suit  to  the  mill  of  the  plaintiff  by  grinding 
there,  the  com  so  grown  upon  the  demised  premises,  but 
wholly  neglected  so  to  do/'  General  demurrer  to  the  de- 
claration and  joinder  in  demurrer. 

F.  Pollock,  in  support  of  the  demurrer.    The  question 
in  this  case  is,  whether  the  covenant  to  grind  at  the  mill  of 
the  lessor,  the  corn  which  grew  on  the  land  demised  to  the 
lessee,  is  to  be  considered  as  a  collateral  covenant  merely, 
or  as  a  covenant  running  with  the  land.     If  it  be  collateral 
only,  it  is  quite  clear  that  the  plaintiff,  being  assignee  of 
the  lessor,  cannot  sue  upon  it.    In  the  recent  case  of  Ver- 
non V.  Smith  (a),  in  which  all  the  previous  decisions  upon 
this  subject  were  elaborately  reviewed,  a  rule  was  laid  down 
by  which  the  distinction  between  a  collateral  covenant,  and 
a  covenant  running  with  the  land,   is  to  be  ascertained; 
which  is  this, — if  the  covenant  be  such  as  extends  to,  or 
affects  the  thing  demised,  it  is  one  which  mns  with  the 
land  and  binds  the  assignee ;  otherwise  it  is  coUateral,  and 
does  not  bind  him.    The  cases  there  examined,  which  seem 
more  particularly  to  bear  upon  the  present,  are,  Spencet^s 
case  (6)  and  Bally  v.  JVelU  (c),  in  both  of  which  the  cove- 
nant was  in  conformity  with  the  rule  alluded  to,  and  ex- 
tended to  the  thing  demised.     But  in  this  respect  the  co- 
venant now  under  consideration  is  deficient ;  for  the  produce 

(d)  6  B.  &  A.  1.  (6)  5  Rep.  16.  (c)  S  WiU.  J5. 
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1823.        is  not  the  thing  demiBed^  and  the  covenant  is  only  to  giind  . 
^•^^y^      the  produce  at  the  mill^  and  cannot  therefore  be  said  ta 
Vytvam      ^tend  to  the  land  itself,  which  is  the  thing  demised ;  and 
Aetbub.     therefore  The  Mayor  of  Congkton  v.  Pattison  (a)  is  pre- 
cisely in  point,  where  it  was  held,  that  a  covenant  by  th« 
lessee,  for  himself  and  his  assigns,  not  to  employ  iq  the  mill 
persons  settled  in  other  parishes,  did  not  run  with  the  land. 
There  is  also  an  old  case  mentioned  in  Vinet^s  Abridge, 
ment  (6) ;  ''  if  an  abbot  covenants,  and  hath  used  time  out 
of  mind  to  sing^in  the  manor  of  B.  for  him  and  his  aer- 
vantS|  his  heirs  shall  have  advantage  of  this  coveBant.**    But 
that  also  falls  within  the  distinction  already  alluded  to ;  be* 
cause  there  the  covenant  was  to  do  something  essenbaDy 
connected  with  the  land,  and  with  the  particular  occiq[iatioo 
and  use  of  it ;  here  it  regards  only  the  mode,  not  in  which 
the  land  shall  be  used  or  occupied,  but  in  which  the  pro- 
duce shall  be  applied.    It  is  not  easy  to  find  authorities 
directly  affirmative  of  the  position  now  contended  for;  but 
it  has  at  least  been  alluded  to  as  a  questionable  point,  Hari^ 
ley  V.  PehalUc),  and  the  distinguishing  character  of  this 
particular  covenant  seems  to  go  far  to  take  it  out  of  the 
other  cases  already  cited.    [BayUy,  J.  Is  there  any  case 
>irhich  decides  that  a  covenant  to  build  a  house  upon  other 
land  than  that  demised,  belonging  to  the  covenantee,  would 
|)ot  enure  to  his  benefit  ?  and  if  not,  suppose  in  such  a  case 
the  land  devised  to  ji.  B.,  such  a-  covenant  being  still  in 
existence,  could  not  ^.i?.  sue  upon  that  covenant  as  die 
assignee  of  the  covenantee  ?]    It  should  seem  not,  and  there 
IS  an  old  authority  against  such  a  proposition.    In  Purfrey*% 
case  in  this  Court,  Hilary  Term,  29  EUz.  (rf),  where  •«  one 
possessed  of  a  term  of  six  years  in  a  tavern,  leased  the  same 
to  another  for  three  years,  with  ^  covenant  that  the  lessee 
shpiUd   account  with    the  lessor  monthly  for  the  wine  be 

(tt)  10  East,  130.  from   the  Year  Book  of  4S  Ed- 

(6)  Tit.  Cimenant^  H.  3.  fol.  390.      ward  3.  3. 
•tatcd  inSptnuf^  case,  5  Rep.  17.         (c)  Peake's  N.  P.  C.  131. 

(d)  Moore,  243.  Godb.  1?0. 
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8oId^  and  afterwards  the  lessor  granted  the  three  remuning 
years  of  the  six  to  a  third  person^  and  he  called  upon  the 
lessee  td  account,  and  he  would  not;  whereupon  he  brought 
covenant^  and  defendant  pleaded  that  he  had  accounted  to 
the  assignee  of  the  three  years^  and  upon  that  demurrer; 
the  Court  held  it  was  no  plea,  because  U  wa$  not  a  covenant 
whkh  did  go  with  the  land  or  the  reversion^  but  was  a  col- 
lateral thing,  and  did  not  pass  by  the  assignment  of  the  three 
years.**  The  same  case  is  also  mentioned  in  Finet's  Ahridg" 
ment  (a),  and  seems  to  bear  strongly  upon  the  present  ques- 
tion. [Bestf  J.  That  was  a  covenant  for  the  goodwill  of 
the  tavern  merely,  and  as  such  was  in  no  d^ree  co-exten- 
sive with  the  land ;  that  makes  it  perfectly  distinguishable 
from  the  covenant  here.]  It  was  a  covenanted  mode  of 
ascertaining  the  rent  which  was  to  be  paid,  and  in  that 
respect  seems  very  analogous  to  the  covenant  here.  Upon 
these  grounds,  therefore,  it  is  submitted  that  this  was  a 
mere  collateral  covenant  which  did  not  run  with  the  land; 
and  therefore  the  present  plaintiff  is  not  in  a  condition  to 
maintain  any  action  for  the  breach* 

Gaselee,  contr^.  This  is  clearly  a  covenant  which  runs 
'  with  the  land,  the  benefit  of  which  passes  with  the  rever- 
sion, and  upon  which  therefore  the  assignee  of  the  lessor 
is  entitled  to  sue.  The  service  at  the  mill  is  certainly  not 
in  express  terms  denominated  a  ''  rent ;''  but  it  is  an  im- 
portant constituent  part  of  the  reddendum,  and  is  in  fact  a 
part  of  the  rent  to  be  paid.  It  is  an  act  which  the  lessee 
covenants  to  do  for  the  benefit  of  the  lessor,  in  considera-  • 
tion  of  his  occupation  of  the  land;  and  it  is  therefore 
strictly  and  intimately  connected  with  and  extending  to  the 
land,  the  thing  demised ;  and  indeed  more  so  than  mere 
money  can  be ;  because  here  the  reddendum  is  to  grind  at 
the  mill  the  com  grown  upon  the  land  demised ;  so  that  the 
rent  here  arises  immediately  out  of  the  land,  which  a  money 

(d)  Tit.  CovMonli  K.  15.  fol.  393. 
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rent  would  not  necessarily  do.    Properly  speaking,  it  is  a 
com  rent ;  and  where  has  it  ever  been  held  that  a  covenant 
to  pay  a  com  rent  did  not  mn  with  the  land  ?    This  very 
argument  is   powerfully  illustrated  in  Spencer's    case  (a), 
where  a  case  from  the  Year  Books  of  the  42  Edw.  3.  3.  is 
thus   stated : — **  Grandfather,  /father  and  two    sons  ;    the 
grandfather  was  seised  of  the  manor  of  D.,  whereof  a  cha* 
pel  was  parcel ;  a  prior,  with  the  assent  of  his  convent,  by 
deed,  covenanted  for  him  and  his  successors,  with  the  grand- 
lather  and  his  heirs,  that  he  and  his  convent  would  sing  all 
the  week  in  his  chapel,  parcel  of  the  said  manor,  for  the 
lords  of  the  said  manor  and  his  servants,  &c.     The  grand- 
fiather  did  enfeoff  one  of  the  manor  in  fee,  who  gave  it  the 
younger  son  and  his  wife  in  tml,  and  it  was  adjudged  that 
the  tenants  in  tail  as  terre-tenants  (for  the  elder  brother  was 
heir)  should  have  an  action  of  covenant  against  the  prior ; 
for  the  covenant  is  to  do  a  thing  which  is  annexed  to  the 
chapel,  which  is  within  (the  manor,  and  so  annexed  to  the 
manor  as  it  is  there  said ;  but  if  such  covenant  were  made 
to  say  divine  service  in  the  chapel  of  another,  there  the 
assignee  shall  not  have  an  action  of  covenant ;  for  the  cove" 
nant  in  such  case  cannot  be  annexed  to  the  chapel^  because 
the  chapel  does  not  belong  to  the  covenantee,  as  is  adjudged 
in  2  Hen.  4.  6.  b.'*      Tbe  case  there  put  is  expressly  in 
point  with  the  present.     Suppose  the  covenant  had  been 
to  render  annually  a  bushel  of  com  for  every  acre  of  land 
demised ;  that  would  unquestionably  have  been  a  covenant 
running  with  the  land ;  and  non  constat  in  this  case  how  the 
'grinding  is  to  be  paid  for  by  the  lessee,  whether  in  money 
or  by  a  portion  of  the  com  itself;  and   the  latter  mode 
which  is  the  most  probable  would  bring  this  case  entirely 
within  the  principle  of  the  case  cited.     The  only  case  ap- 
parently at  variance  with    the    present   argument  is   The 
Mayor  of  Congleton  v.  Pattison,  but  the  very  reasons  given 


(«)  5  Rep.  18. 
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in  the  judgment  there  for  the  distinction  which  is  taken^  shew 
the  strength  of  the  principle  now  contended  for. 

The  Court  stopped  him,  and  proceeded  to  give  judgmoit. 

Bay  LEY,  J. — I  think  the  present  case  is  not  in  substance 
distinguishable  from  the  case  dted  from  the  Year  Books  of 
the  42  Edw.  3.  3.  Here  the  pkinti£F  is  the  assignee  of  the 
lessor,  and  the  defendant  is  the  personal  representative  of 
the  lessee,  and  I  am  satisfied  upon  the  authorities  cited^ 
that  tliis  is  a  covenant  running  with  the  land,  and  that  the 
plaintiff,  as  the  assignee  of  the  lessor,  is  entitled  to  main- 
tain this  action  at  common  law.  There  are  cases  in  which 
an  assignee  of  the  reversion  may  maintain  an  action  at  com- 
mon law ;  and  there  are  others  in  which  he  is  entitled  to 
bring  it  under  the  statute  32  Hen.  8.  This  being  a  cove- 
nant at  law,  I  think  the  plaintiff  may  maintain  the  action 
at  common  law  without  availing  himself  of  the  statute* 
The  reddendum  here,  is  one  of  a  somewhat  unusual  na- 
ture, but  still  there  is  a  reddendum,  there  is  something 
to  be  paid,  and  therefore  the  legal  effect  of  it  is,  that 
every  thing  which  it  comprehends  is  in  the  nature  and  cha- 
racter of  rent,  and  will  go  with  the  reversion  of  the  inte- 
rest in  the  land.  Now  the  lessor  is  seised  both  of  the 
close  and  of  the  mill;  and  in  demising  the  former  he 
stipulates  not  only  for  a  money  rent,  but  also  that  the 
corn  grown  thereon  shall  be  ground  at  the  mill,  and  while 
both  the  mill  and  the  close  are  united  in  one  person^ 
that  covenant  is  certainly  beneficial  to  the  reversioner.  Nor 
is  this  reddendum  altogether  singular  in  its  nature;  there 
might  various  instances  be  put  in  which  services  of  various 
kinds  have  been  covenanted  for  in  lieu  of  rent,  all  of  which 
have  been  held  to  be  in  the  nature  of  a  rent,  and  as  such  to 
constitute  a  covenant  running  with  the  land.  For  example^ 
the  owner  of  a  manor  may  grant  a  lease,  and  stipulate  that 
the  lessee  shall,  firom  time  to  time;  carry  coals  to  hb  bouss^ 
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or  perform  certain  services  on  different  parts  of  his  de-> 
mesne.  Such  covenants  would  fall  within  the  same  prin- 
ciple  so  long  as  the  estate  on  which  the  services  were  to  be 
performed  belonged  to  the  same  proprietor.  So  in  thb  case 
there  is  a  service  to  be  rendered  to  the  reversioner,  which  is 
in  the  nature  of  rent,  and  this  seems  to  me  to  be  even  a 
stronger  case  than  that  put  in  Spencet^s  case,  because  there 
nothing  was  taken  from  the  covenantee  in  the  relation  of 
tenant,  whereas  here  there  is ;  and  therefore  k  fortiori  the 
covenant  enures  to  the  benefit  of  the  assignee.  It  is  not 
necessary,  on  the  present  occasion,  to  decide  what  the  eflbct 
of  this  covenant  would  be  if  the  ownership  of  the  mill  and 
the  close  were  severed.  Here  they  are  united,  and,  on  the 
short  gronnd,  that  the  service  rendered  here  is  in  fact  m  rent; 
and  is  to  be  performed  in  respect  of  the  land,  demised,  I 
cm  of  opinion  thi^  this  action  is  maintainable,  and  that  the 
ia  entitled  to  the  judgment  of  the  Court. 


HoLROTD,  J.—- 1  am  of  the  same  opinion.  The  case 
cited  from  the  Year  Books  appears  to  me  fully  to  govern 
the  present,  and  indeed  to  go  further  in  principle  than  is 
necessary  to  support  the  present  action.  This  is  a  cove- 
nant running  with  the  land  at  common  law.  Here  the 
land  is  demised  to  A.  B,,  his  executors,  administrators,  and 
assigns,  part  of  the  reddendum  is  certain  suit  to  be  per- 
formed at  the  mill,  and  it  is  quite  clear  from  the  words  of 
the  lease,  that  that  covenant  is  to  enure  to  the  benefit  of  the 
assignee  of  die  land.  Whether  it  would  also  bind  the  as- 
signee of  die  lessee,  althon^  he  is  named  in  the  lease,  it  is 
not  incumbent  upon  us  now  to  decide,  diough  upon  dK 
principle  that  the  profits  of  the  land,  and  the  land  itself,  are, 
for  such  purposes,  generally  speaking,  the  same  thing,  I  am 
inclined  to  think  that  it  would.  Nor  are  we  in  the  present 
instance  called  upon  to  declare  what  would  be  the  efiisct  of 
this  covenant  if  the  reversion  interest  had  been  severed ;  here 
it  is  not  severed ;  the  assignee  of  the  lessor  has  the  intereit 
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in  both  the  land  and  the  mill|  and  therefore  it  is  a  covenant        1823. 
running  with  the  land,  and  may  clearly  be  declared  upon  by 
the  plaintiff,  who  is  interested  in  the  land. 


Best,  J. — I  am  also  of  the  same  opinion,  but  I  must 
add,  that  my  opmion  is  founded  entirely  upon  the  fact  that 
the  reversion  of  both  the  estates  belongs  to  the  same  in- 
dividual ;  for  if  the  two  interests  had  been  severed,  I  think 
the  case  would  have  assumed  a  very  different  complexion. 
Thb  action  is  brought  upon  a  very  wholesome  and  beneficial 
statute,  the  32  Hen.  Q,  c.  34,  the  object  of  which  was  to 
provide  that  the  assignee  of  a  lessor  should  stand,  as  re- 
garded his  interest  in  the  land,  precisely  in  the  same  situa- 
tion as  the  lessor  himself.  Upon  that  piinciple  thb  action 
seems  to  me  to  be  clearly  maintainable  by  the  present  plain- 
tiff, and  by  no  other,  for  he  is  the  only  person  who  sustains 
an  injury  by  the  defendant's  withholding  the  suit  and  service 
at  the  mill,  and  he  certainly  does  sustain  an  injury,  because 
the  covenant  is  evidently  a  beneficial  covenant  to  the  rever- 
sioner as  the  owner  of  the  mill.  I  also  agree  that  the  ser- 
vice stipulated  for  in  this  reddendum  is  in  the  nature  of  a 
rent,  and  therefore  the  covenant  runs  with  the  land ;  but  I 
do  not  think  that  it  should  be  a  rent  by  name,  in  order  to 
support  this  action.  One  of  the  conditions  upon  which  it 
is  stipulated,  that  the  lessee  shall  hold  the  land,  is,  that 
be  shall  grind  his  corn  at  the  mill.  He  accepts  the  lease, 
and  enters  upon  the  land  on  that  condition ;  and  why  is  he 
not  bound  to  perform  that,  as  well  as  any  other  condition 
that  his  lease  may  contain  i  I  can  see  no  reason  for  making 
any  distinction  between  this  covenant  and  any  other  entered 
into  by  a  lessee,  and  therefore  I  am  of  opinion  that  as  he 
has  violated  his  agreement  in  this  respect,  he  is  liable  to 
answer  for  that  violation  in  the  present  action. 

Judgment  for  the  plaintiff. 
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Dos,  on  the  several  Demises  of  W.Orpb  and  J.  Orps^ 

V.  John  Frost. 

Testator  de-      JJiJECTMENT  for  certain  lands  and  tenements  in  the 

Ifhl^lmdlZ  ^^^^  ^f  ^^h^  -At  the  trial  before  Richards,  C.  B.,  mt 
liif  daughters    the  Summer  Assizes,  1821,  for  the  county  of  Derby,  a  ver- 

JEm  and  A»f  to,  ,, 

be  eanally  di-    diet  was   found  for  the  plaintiff,  subject  to  the  opinion  of 

them  at  hlT"  ^^^  Court,  upon  the  following  case  : — 
death,   and 
Hills  that  at 

their  respec-  John  Massey,  being  seised  in  fee  of  the  lands  and  tene-- 
their  respeo  ments  mentioned  in  the  declaration,  by  his  will,  bearing  date 
rfTallb^^aal-  ^Qth  of  October,  1799,  devised  as  follows;  "  I  will  and 
]y  divided  be-  order  that  all  my  just  debts  and  funeral  expences  be  first 

tween  their  .  .  ^ 

several  and      fully  paid  and  dischai^ed :  I  give  to  my  daughter  Ann  3fat- 

di^^atV*  ^^Jf  ^^^  ^^^9  f^^  furniture  thereto  belonging.  I  give  to 
i4.dieswi^-  my  two  daughters,  £/tzA£eM  Frost  and  ^itn  Massey,  the 
he  gives  her  Breacbfield,  Intake,  and  the  Birches,  and  lands  formerly 
life,  and  at  her  taken  out  of  the  Breaclifield,  now  lying  together,  and  called 
^Idren  riiare  ^^  Birches,  by  estimation  12  acres  (be  the  same  more  or 

and  share 

alike.  He  then  gives  to  all  his  mnd-children  who  shall  be  livb\g  twelve  months  after 
his  deatli  bl,  each.  The  residne  of  his  real  and  personal  estate  he  gives  to  his  only  son  &; 
but  if  he  dies  witbont  issne,  then  he  gives  his  share  of  the  estate  to  all  the  grandHcfaiMmi 
who  should  be  then  living,  share  and  share  alike.  Then  he  introdaces  certain  qnalifi- 
cations  respecting  the  devises  he  had  so  made,  and  for  the  first  time  mentions  any  of 
his  grand-children  by  name.  First,  he  directs  that  such  of  these  last  shares  as  shoold 
belong  to  his  grand-daughter  E,  S.  should  be  placed  in  the  hands  of  her  father,  H^  O.,  hb 
executors  or  assies,  the  interest  to  be  paid  her  during  her  life,  and  at  her  death  lift 
principal  to  be  divided  among  her  children,  shai«  and  share  alike.  Next  he  spedfica^f 
directs  that  such  share  or  shares  of  the  land  be  had  devised  to  his  daughters  E,  and  A^ 
and  likewise  such  share  or  shares' of  money  as  might  become  due  by  virtoe  of  the  wU^ 
to  his  grandson  and  grand-daughter  Robert  and  Hannah  (children  of.  his  daaghter  E,\ 
■hould  be  placed  in  the  bands  of  their  brother  Jamfx,  his  heirs  or  assigns,  to  pay  the 
rents,  &c.  to  them  during  their  lives,  and  after  their  death,  his  or  her  respective  aWtt 
to  be  equally  divided  among  his  or  her  children,  if  such  there  are ;  if  not,  such  shares  to 
become  the  property  of  his  or  her  heirs  or  assigns  for  ever.  Nevertheless,  if  the  bfotbeff 
James  should  at  any  time  thereafter  think  right  and  proper,  he  might  deliver  np  to 
Robert,  at  any  soona'  period,  all  or  any  part  qf  his  share  or  shares,  unto  his  only  proper  ms^ 
his  heirs  and  assigns  for  «r«r:— Held,  that  if  the  disposing  part  of  the  will  did  not  give  an 
estate  in  fee  to  testator's  daughters  E,  and  A.,  and  their  children,  yet  it  was  clear  from 
the  qualifying  parts  that  such  was  his  intention,  and  consequently  that  the  children  of 
£.  (A.  having  died  witbont  issue)  took  an  estate  in  fee  in  the  land  so  devised  tQ  their 
mother. 
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less),  and  the  Alder  Close,  to  ht  equally  divided  between 
them  at  the  time  of  my  decease ;  and,  at  tlie  death  of  my 
daughter  Eiizabeth^  her  share  of  land  to  be  equally  divided 
between  her  children ;  and  at  the  time  of  my  daughter  Anns 
decease,  her  share  of  land  to  be  equally  divided  between  her 
children ;  but  if  Ann  Massey  dies  without  issue,  then  I  give 
ber  share  of  land  to  my  daughter  Elizabeth  Frost  for  her 
life^  and,  at  her  decease^  to  her  children,  share  and  share 
alike.     I  give  all  my  grand-children  as  shall  be  living  twelve 
months  after  my  decease,   the  sum  of  5/.  each.     All  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate, 
I  give  to  my  son  Bartholomew  Massey  ;  but  if  in  case  he 
dies  without  issue,  then  I  give  his  share  of  my  real  estate  to 
all  my  grand-children  that  shall  be  then  living,  share  and 
share  alike.     But  it  is  my  will^  that  such  of  these  last  shares 
as  shall  belong  to  my  grand-daughter  Ellen  Smith,  shall  be 
placed  in  the  hands  of  her  father  William  Orpe,  his  exe- 
cutors or  assigns,  and  the  interest  thereof,  after  the  rate  of 
4/.  10s.  per  cent,  per  annum,  to  be  paid  to  her  during  the 
term  of  her  natural  life ;  and  at  the  time  of  her  decease,- 
the  principal  to  be  divided  among  her  children,  share  and 
share  alike.    And  it  is  likewise  my  will,  that  such  share  or 
shares  of  such  lands  as  I  have  bequeathed  as  above,  to 
Elizabeth  Frost  and  Ann  Massey,  and  likewbe  such  share 
or  shares  of  money  as  may  happen  to  become  dtie  by  virtue 
of  this  my  will,  to  my  grandson  and  grand-daughter  Robert 
and  Hannah  Frost,  shall  be  placed  in  the  hands  of  their 
brother,  John  Frost,   his  heirs  or  assigns,  and  the  rents^ 
issues,  and  profits  of  «uch  share  or  shares  of  lands,  and  like- 
wise interest  for  such  share  or  shares  of  money,  after  the 
rate  of  4/.  lOs.  per  cent,  per  annum,  to  be  paid  to  them 
during  the  term  of  their  natural  lives ;   the  receipts  of  the 
said  Robert  and  Hannah  Frost  to  be  the  only  sufficient  dis-* 
charge  for  the  saoie ;  and  after  their  decease,  his  or  her 
said  respective  shares  to  be  equally  divided  among  his  or 
her  children  lawfully  begotten,  if  such  there  are ;  if  not,  ta 
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become  the  property  of  his  or  her  heirs  or  assigns  for  ever. 
Nevertheless,  if  my  said  grandson,  John  Frosty  AM  at  any 
time  hereafter  see  or  think  it  right  or  proper,  it  is  my  will 
that  the  said  John  Frost  may  deliver  up  or  pay  to  die  said 
Robert  Frost,  at  any  sooner  period,  all  or  any  part  of  his 
said  share  or  shares,  for  his  better  maintenance  or  advance- 
ment in  the  world,  unto  the  only  proper  use  of  the  said 
Robert  Frost,  his  heirs  and  assigns,  for  ever."    The  landfl 
devised  to  Ann  Massey  and  Elizabeth  Frost,  are  the  lands 
mentioned  in  the   declaration.      John   Massey  died  after 
making  this  will,  being  then,  and  at  the  date  of  the  will, 
seised  of  other  lands  besides  those  speci6cally  de^sed  to  his 
daughters  Jnn  Massey  and  Elizabeth  Frost,  and  leaving  his 
said  daughters,  and  another  daughter,  named  Sance  Orpe, 
wife  of  William  Orpe,  and  the  said  Bartholomew  Mam^, 
his  only  children,  him  surviving.     The  said  Bartholomem 
Massey  was  the  only  son  and  heir  at  law  of  the  said  Jokm 
Massey,    Upon  the  death  of  the  testator,  jinn  Massey  aod 
Elizabeth  Frost  entered  upon  and   took  possession  of  the 
lands  devised  to  them,  which  are  the  same  as  those  men* 
tioned   in  the  declaration.      Ann  Massey  soon   afterwards 
died  unmarried,  and  without  leaving  lawful  issue,  upon  whid 
Elizabeth  Frost  took  possession,  and  entered  into  the  receipt 
of  tlie  rents  and  profits  of  the  entirety  of  the  said  lands, 
and  so  continued  up  to  her  decease.     At  her  decease  she 
left  three  children,  namely,  John  Massey  Frost  (described  in 
the  said  will  as  John  Frost)  Robert  Frost,  and  Hannah  Frott, 
now  the  wife  of  William  Frost yV/ho  are  respectively  named  m 
the  said.  will.   Upon  her  decease,  John  Massey  Frost,  Robert 
Frost,  and  Hannah  Frost,  entered   into  possession  of  the 
said  lands,  and  so  continued  until  the  decease  of  John  Mas^ 
sey  Frost  in  January  last.     John  Massey  Frost  by  his  will 
devised  his  estate  and  interest  of  and  in  the  said  lands  to 
John  Frost  and  his  heirs,  he  being  his  eldest  son  and  heir 
at  law.     Bartholomew  Massey,  tlie  son  and  heir  at  law  of 
the  testator  John  Massey,  died  during  the  life  of  Elizabeth 
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Frost  J  unmarried,  without  issue,  leaving  her  and  Sance  Orpe 
his  only  sisters  and  co-heiresses  at  law.  Bartholomew  Mas" 
tey  by  his  will  devised  all  his  real  estate  (excepting  certain 
parts  thereof,  not  comprising  the  lands  mentioned  in  the 
declaration,  or  any  estate  or  interest  therein)  to  Sampson 
Copestakey  William  Orpe  the  elder,  and  John  Massey  Frosty 
their  executors,  administrators,  and  assigns,  for  and  during 
the  term  of  ninety-nine  years,  upon  certain  trusts,  in  favour 
of  Sance  Orpe,  with  a  proviso  for  the  lessor  of  the  said  term 
upon  her  decease  ;  and  the  said  term  is  now  determined  or 
defeated ;  and  from  and  after  the  expiration,  or  sooner  de- 
termination of  the  said  term,  he  devised  all  and  singular  the 
messuages,  lands,  tenements  and  hereditaments  comprised  in 
the  said  term  of  ninety-nine  years,  to  his  nephew  fVilliam 
Orpe  the  younger.  To  hold  to  him,  his  heirs  and  assigns^  for 
ever.  At  the  time  of  the  death  of  Bartholomew  Massej/, 
there  were  living  the  said  William  Orpe  and  John  Orpe,  the 
lessors  of  the  plaintiff,  sons  of  the  said  Sance  Orpe,  who 
was  one  of  the  children  of  the  testator  John  Massei/y  and 
Ellen,  Bray  J  Ann,  Sance,  Mary,  and  Prudence,  sis  daugh- 
ters of  the  said  Sance  Orpe;  and,  the  said  John  Massey 
Frost,  Robert  Frost,  and  Hannah  Frost ;  the  three  latter 
being  sons  and  daughter  of  the  said  Elizabeth  Frost,  and 
all  of  them  grand-children  of  John  Massey,  the  testator. 
John  Orpe  was  eldest  son  and  is  heir  at  law  of  Sance  Orpe ; 
and  John  Massey  Frost  was  eldest  son  and  heir  at  law  of 
Elizabeth  Frost.  Prudence,  one  of  the  daughters  of  Sance 
Orpe,  died  intestate  and  unmarried  soon  after  the  death  of 
Bartholmew  Massey,  leaving  John  Orpe  her  brother  and  heir 
at  law.  Sance  Orpe  the  elder  is  also  dead^  and  John  Oipc 
is  her  eldest  son  and  heir  at  law,  and  also  one  of  the  co- 
heirs of  the  testator  John  Massey y  and  Bartholomew  Massey* 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
lessors  of  the  plaintiff  are  entitled  to  recover.  If  the  Court 
shall  be  of  opinion  that  they  are  not  entitled  to  recover,  a 
nonsuit  to  be  cfitered. 
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Preston,  for  the  plaintiffs.  Under  the  will  of  John  Ma$* 
sey,  his  daughters,  Elizabeth  Frost  and  jinn  Massey,  wera 
merely  tenants  in  common  for  their  respective  livesi^  and  the 
devise  over  to  the  children  of  the  former  carried  only  a  lif« 
estate  to  them.  Elizabeth  having  left  children,  and  the  fee 
therefore  not  having  vested  in  Elizabeth  and  Ann ;  and  the 
particular  estate  in  one-third  part  of  each  moiety  being  de- 
termined by  the  death  of  John,  the  eldest  son  of  Eliza* 
beth ;  the  reversion  in  fee  passed  to  Bartholomew  in  tail, 
with  remainder  in  fee  to  the  grand-children  who  survived 
him.  The  lessors  of  the  plaintiff,  being  two  of  those 
grand-children,  are  consequently  entitled  in  their  own  right, 
and  in  right  of  John  Orpe,  as  heir  at  law  of  his  sister  PrU' 
dence,  to  three  eleventh  shares  of  that  third-part  in  which 
the  particular  estate  wa»  »o  determined.  The  gift  to  gmd- 
diildren  being  confined  to  such  of  them  as  were  net  witfaia 
the  compass  of  the  former  gift,  the  lessors  ef  the  plaintiff 
are  further  entitled  ta  three-eighth  shares  of  that  part  m 
which  the  particular  estate  was  so  determined.  So  far  as 
respects  those  lands  of  which  the  testator  John  Massey  had 
made  no  specific  devise,  the  lessor  of  the  plaintiff  fF.  Offtp 
as  devisee  of  BartholomeWj  becomes  entitled  to  all  the  sharea 
in  which  the  particular  estates  were  determined.  And  the 
legal  estate  being  by  the  sound  construction  of  the  w3t 
vested  in  Bartholomew,  fV.Orpe,  the  lessor  of  the  plaintifl^ 
is  entitled  to  the  legal  estate  of  the  entirety  as  devisee  of 
Bartholomew ;  or  J.  Orpe,^  the  other  lessor  of  the  plaintifl^ 
is  entitled  to  one  moiety,  as  the  co-heir  at  law  of  the  tes- 
tator, John  Massey,  He  cited  Doe  v.  Faughan  (a),  Hodga 
V.  Middleton  (-b),  Evans  v.  Astleyic),  Somerville  v.  Letl^ 
bridgeidy,  Driver  v.  Frank  (e),  and  Jenkins  y.Karns^^f)* 

Amos,  for  the  defendant.  Upon  the  death  of  Ann  Mas^ 
sey  without  issue,  the  entire  property  vested  in  the  fit st  pi; 

(a)  Ante,  vol.  i.  5f .  (d)  6  T.  R.  SIS. 

(6)  1  Doug.  431.  (0  3  M.  ^Ic  S.  t5. 

(c)  5  Burr.  1570.  (/)  3  BnltUr.  m. 


i 


N. 


£ASTER   TERM,   FOURTH   G£0.  IV. 

in  Elizabeth  Frost  for  life,  with  remainder  to  her  children,  1823. 
as  tenants  in  common,  in  fee.  A  fee  at  least  was  given  by 
the  will  in  the  shares  of  two  of  those  children,  Robert  and 
Hannah,  either  to  John  Massey  Frost,  as  trustee  for  them, 
•r  for  them  and  their  issue ;  or  to  themselves  absolutely, 
•r  to  themselves  and  their  issue ;  and  consequently  a  fee 
was  given  in  the  remaining  share  to  John  Massey  Frosty 
as  to  the  other  of  Elizabeth  Frost*a  children,  and  is  now 
vested  in  the  defendant  as  the  devisee  and  heir  at  law  of 
the  ssLid  John  Massey  Frost*  This  appears,  first,  because 
he  was  one  of  a  class,  the  remainder  of  whom  were  to  have 
fees,  and  therefore  the  principle  '*  uocitur  a  sociis*'  ap- 
plied ;  and,  secondly,  the  concluding  part  of  his  will  ex- 
presses the  construction  which  he  himself  put  upon  the 
word  **  shares,**  used  in  the  disposing  part  He  cited  Denne 
V.  Page  (a),  Gough  v.  Howarde  (6),  Evans  v.  Jstley  (c),  Hay 
V.  Coventry  (d),  Spalding  v.  Spalding  («),  Roe  v.  Daw  (/), 
White  v.  Barber  (g).  Doe  v.  AppUnih),  IVild's  case  (i). 
Doe  V.  Lyde  (j),  Right  v.  Sydebotham  (fc),  Denn  v.  Gas-^ 
kin  (J),  and  Braybrooke  v.  Inskip{m). 

Preston  was  heard  in  reply. 

The  Court  took  time  to  consider  the  case,  ani 

Bayley,  J.  now  delivered  judgment.  We  are  of  opi- 
nion that  in  this  case  a  nonsuit  must  be  entered.  The 
testator  devises  to  his  two  daughters,  Elizabeth  Frost  and 
jinn  Massey,  the  lands  in  question,  ''  to  be  equally  divided 
between  them  at  the  time  of  my  decease,  and  at  the  death 
of  ray  daughter  Elizabeth,  her  share  of  land  to  be  equally 

(«)  1 1  East,  60 J.  {h)  4  T.  R.  85. 

(b)  3  BiiUtr.  137.  (i)  6  Co.  Rep.  17. 

(c)  5  Burr.  1570.  ( j)  1  T.  R.  693. 
id)  3  T.  R.  83.  (fc>Doiig.  759. 
(t)  Cro.  Car.  185.  (0  Cowp.  657. 
(/)3  M.  &  S.  518.  (m)  B  Vei.  407* 
ijg)  5  Burr.  t703. 
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divided  between  her  children;  and  at  the  time  of  my 
daughter  Willi's  decease,  her  share  of  laud  to  be  equally 
divided  between  her  children  ;  but  if  Ann  Massey  dies  with- 
out issue,  then  I  give  her  share  of  land  to  my  daughter 
Elizabeth  Frost  for  her  life,  and  at  her  decease  to  her  chil- 
dren, share  and  share  alike.**  The  question  is,  whether  the 
children  of  Elizabeth  Frost  {Jnn  Massey  havmg  died  with- 
out issue)  took  an  estate  for  life  only,  or  whether  they 
took  an  estate  in  fee.  It  is  contended  on  the  part  of 
the  lessors  of  the  plaintiff,  that  they  took  an  estate  for 
life  only.  The  argument,  on  the  part  of  the  defendant, 
is,  that  they  took  an  estate  in  fee.  In  the  devise^  as  fv  as 
I  have  hitherto  stated  it,  there  are  no  words  which  give  an 
estate  of  inheritance.  There  are  no  words  devising  thf^ 
whole  of  the  interest;  but  it  is  a  general  devise,  not  ex- 
pressly for  life,  but  a  devise  which,  under  circumstances,  if 
there  were  nothing  else  in  the  course  of  the  will  to  shew 
the  plain  and  manifest  intention  of  the  testator,  would 
give  them  an  estate  in  fee.  If  there  had  been  a  chaste 
on  the  children  of  Elizabeth  Frost,  these  words  would  cer* 
tainly  have  been  sufficieut  to  give  them  a  fee ;  but  if  the 
estate  had  been  limited,  and  they  had  died  before  a  given 
period,  then  I  doubt  whether  the  words  would  have  been 
sufficient  to  give  such  an  estate.  But  although  that  part  of 
the  will  to  which  1  have  hitherto  referred^  appears  sufficient 
to  give  a  fee,  yet  there  is  a  subsequent  par^  of  the  devise, 
from  which  it  is  clear  and  manifest  that  it  was  the  intention 
of  the  testator  that  the  fee  should  pass.  Perhaps  I  should 
express  myself  more  correctly,  if  1  were  to  say,  that  the  tes- 
tator, in  the  latter  part  of  the  will,  has  used  words  wfaicli 
he  considered  as  passing  the  fee,  and  by  which  he  meant  the 
fee  should  pass.  Referring  to  the  plan  of  the  will,  I  think 
it  may  be  divided  iuto  two  parts.  One  I  should  call  the 
disposing,  and  the  other  the  qualifying  part.  Hitherto  I 
have  only  mentioned  what  I  call  the  disposing  part,  which 
ends  in  the  way  in  which  it  might  naturally  be  expected  the 
disposing  part  of  a  will  shoidd  end,  namely,  with  tlie  rcsi- 
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duary  clause.  At  the  close  of  the  disposition  I  have  already  1823. 
mentioned^  the  testator  says,  "  I  give  all  my  grand-children  '■^^v^^^ 
as  shall  be  living  twelve  months  after  my  decease,  the  sum  v. 

of  5l.  each.  All  the  rest,  residue,  and  remainder  of  my  '*®*^« 
real  and  personal  estate  1  give  to  my  son  Bartholomew 
Massey,  But  in  case  he  dies  without  issue,  then  I  give  his 
share  of  my  real  estate  to  all  my  grand-children  that  shall 
be  then  living,  share  and  share  alike.  But  it  is  my  will  that 
such  of  these  last  shares  as  shall  belong  to  my  grand- 
daughter Elhn  Smith,  shall  be  placed  in  the  hands  of  her 
father,  William  Orpe,  his  executors  or  assigns,  and  the  in- 
terest thereof,  after  the  rate  of  4/.  105.  per  cent,  per  annum, 
to  be  paid  to  her  during  the  term  of  her  natural  life,  and  at 
the  time  of  her  decease,  the  principal  to  be  divided  among 
her  children,  share  and  share  alike."  There  ends  the  de- 
posing part  of  the  will.  The  testator  uses  the  term  ''  share," 
so  as  to  shew  that  he  had  been  dividing  the  property 
into  so  many  distinct  and  entire  shares.  Having  finished 
with  the  disposing  part,  he  comes  to  that  which  appears  to 
me  to  be  the  qualifying  part  of  the  will.  Amongst  other 
objects  of  his  bounty,  he  had  given  something  to  Ellen 
Smith,  one  of  his  grand-children,  and  he  qualifies  the  dis- 
position by  these  words  : — ''  But  it  is  my  will  that  such 
of  these  last  shares  as  shall  belong  to  my  grand-daughter 
Ellen  Smith,  shall  be  placed  in  the  hands  of  her  fatlicr 
IVilliam  Orpe,  his  executors  or  assigns,  and  the  interest 
thereof,  after  the  rate  of  4/.  lOi.  per  cent,  per  annum,  to  be 
paid  to  her  during  the  term  of  her  natural  life ;  and  at  the 
.time  of  her  decease,  the  principal  to  be  divided  among  her 
children,  share  and  share  alike."  Now,  there  are  no  words 
of  gift  in  that  disposition  of  the  property,  in  which  he  di- 
rects that  her  share  shall  be  divided  among  her  children  ;  but 
it  is  obvious,  from  the  terms  of  that  part  of  the  will,  that  he 
considered  that  he  had  been  giving  her  an  interest,  and  used 
words  by  which  he  clearly  meant  she  should  have  an  interest 
to  continue  longer  than  a  life  estate.     Having,  thereforci 
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1823.  qualified  the  disposition  which  he  had  previously  made  in 

.  ""^^-^^^  favour  of  hb  grand-daughter,  Elizabeth  Smith,  then  comes 

V.  that  qualification  which  applies  to  the  devise  in  question. 

FB09T.  ft  ^^j  j^  jg  ij^g^jgg  my  ^iii^  jIjji^  gych  share  or  shares  of 

such  lands  as  I  have  bequeathed  as  above  to  Elizabeth  Frost 
and  Jnn  Massey,  and  likewise  such  share  or  shares  of  money 
as  may  happen  to  become  due  by  virtue  of  this  my  will  to 
my  grandson  and  grand-daughter^  Robert  and  Hannah  Froai, 
shall  be  placed  in  the  hands- of  their  brother  John  Frosi, 
his  heirs  or  assigns,  and  the  rents,  issues,  or  profits  of  such 
share  or  shares  of  lands,  and  likewise  the  interest  for  such 
share  or*shares  of  money  after  the  rate  of  4/.  10s.  per  cent, 
per  annum,  to  be  paid  to  them  during  the  term  of  their 
natural  lives ;  the  receipts  of  the  said  Robert  and  Hannah 
Frost  to  be  the  only  sufficient  discharge  for  the  same,  and, 
after  their  decease,  his  or  her  said  respective  shares  to  be 
equally  divided  among  his  or  her  children  lawfully  begotten* 
if  such  there  are;  if  not,  to  become  the  property  of  his  or 
her  heirs  or  assigns  for  ever/*  Therefore  he  qualifies  the 
disposition  to  Robert  and  Hannah  Frost,  by  stating  that 
if  they  have  children,  then  those  children  shall  take  the 
property.  It  is  only  in  the  event  of  their  having  no  children 
that  it  is  to  go  to  them,  their  heirs  or  assigns  for  ever. 
Then  comes  another  clause  : — ^'  Nevertheless  "  (which  is  a 
qualification  of  the  preceding  qualification)  ''  if  my  said 
grandson,  John  Frost,  shall,  at  any  time  hereafter,  see  or 
think  it  right  or  proper : — it  is  my  will  that  the  said  John 
Frost  may  deliver  up,  or  pay  to  the  said  Robert  Frosi,  at 
any  sooner  period,  all  or  any  part  of  his  said  share  or  shares^ 
for  his  better  maintenance  or  advancement  in  the  world,  unto 
the  only  proper  use  of  the  said  Robert  Frost,  his  heirs  and 
assigns  for  ever."  Now  it  will  be  recollected  that  there  is 
no  disposition  to  Robert,  Hannah,  and  John  Frost  by  name. 
I'he  disposition  to  them  is  as  to  a  class,  namely,  **  to  the 
children  of  Elizabeth  Frost,  share  and  share  alike."  If  we 
ppulcl  see  from  any  part  of  the  will  that  it  was  tlic  clear 
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intention  of  the  testator  to  use  the  words  of  disposition  in 
their  favour,  as  to  any  of  them,  so  as  to  give  a  fee,  that 
Mould  throw  a  light  upon  the  question,  and  afford  a  ground 
for  legally  concluding  that  each  of  them  should  have  a  fee 
in  the  share  or  gift  to  him  or  her.     But  when  we  consider 
this  will  as  being  properly  divisible  into  a  disposing  part,  and 
a  qualifying  part,   the  qualifying  part  shews  clearly,  that 
though  in  the  disposing  part  the  testator  had  thought  he  had 
used  words  which  had  sufficiently  expressed  his  intention  of 
passing  the  fee,  yet  he  was  determined,  in  the  qualifying 
part,  to  use  words  which  should  leave  no  room  to  doubt 
that  such  was  his  intention;  for  the  qualification  as  to  J2a- 
bert  and  Hannah  is  simply  this :  **  That  which  I  gave  you 
Robert  and  Hannah^  for  and  during  your  lives,  is  to  be 
under  the  control  and  management  of  your  brother  John 
Frost  (who  is  one  of  the  children  of  Elizabeth  Frost,  and  to 
whom,  as  one  of   the  class,  there  is  a  disposition),    and 
when  you  respectively  die,  though  you  shall  have  the  fee  if 
you  die  without  issue,  yet  if  you  do  not  die  without  issue, 
and  leave  issue,  then  the  property  shall  be  divided  between 
your  children,  share  and  share  alike."     But  even  this  is  not 
absolutely  so,  for  if  John  Frost    shall   think   it   right   and 
proper,  Robert,  his  brother,  shall  take  the  immediate  fee 
before  the  time  of  his  death.     We  think  this  qualification 
as  to  the  disposition  to  Robert  and  Hannah  Frost,  shews  most 
clearly  that  in  the  words  which  the  testator  had  previously 
used,  he  meant  to  give  them  a  fee  ;  and  if  he  meant  to  give 
them  a  fee,  the  necessary  and  legal  consequence  must  be, 
that  he  should  be  considered  as  having  used  the  words,  in 
order  to  leave  them  the  fee.    For  these  reasons,  we  are  of 
opinion,  that  under  the  particular  words  of  this  will  the 
limitation  to  the  children  of  Elizabeth  Frost,  did  not  give  a 
life  interest  only,  but  the  absolute  fee,  and  therefore  the 
defendant  is  entitled  to  judgment. 

Postea  to  the  defendant. 
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Wetinesdofff  DoE,  d.  MaRQUIS  of  ANGLESEY  V.  BrOWN. 

April  16. 

The  time  with-  xN  a  former  case  of  Doe  v.  Roe  (a)  the  present  defendant 

in  which  the  .       ,  .         ,  ,    .  , .  ,  •  .     .^ 

undertaklDg      was  ordered  to  give  the  undertaking,    and   enter  into  the 

reqaired'^to^  security  required  by  1  Geo.  4.  c.  87.  The  rule  in  that  case 
be  given  by      ^^  served  on  the  27th  February  last,  and  an  appointment 

1  Geo,  4«  c.  87» 

shall  be  given,  made  to  attend  before  the  Master  to  fix  the  amount  of  the 
bu  the  Court  at  Security  on  the  28th,  on  which  day  the  plaintiff's  attorney 
Tule'underSat  *^tended,  and  the  Master  fixed  the  security  at  200/.  Nei- 
Btatntc  is  ther  the  rule,  nor  the  Master's  appointment,  expressed  the 

time  within  which  the  security  was  to  be  given.  Notice 
w&s  immediately  given  to  the  defendant  of  the  amount  fixed 
by  the  Master,  and  that  unless  the  security  was  given  by 
the  Sd  of  March,  final  judgment  would  be  signed.  No 
security  was  given ;  and  on  application  to  the  clerk  of  the 
rules  to  sign  final  judgment  it  was  refused,  on  the  ground 
that  the  plaintiff  should  have  produced  a  Judge's  order  for 
that  purpose.  The  Lord  Chief  Justice  was  then  applied  to 
for  such  order,  but  his  Lordship  declined  giving  it,  having 
some  doubt  whether  the  original  rule  was  not  defective  in 
not  stating  the  time  within  which  the  security  was  to  be 
given,  and 

Jeremy  now  prayed,  upon  an  affidavit  stating  these  facts, 
either  that  the  plaintiff  should  be  at  liberty  to  sign  final 
judgment  instanter,  or  that  the  Court  would  amend  the  rule^ 
by  inserting  into  it  some  reasonable  time  within  which  the 
defendant  should  enter  into  the  recognizance,  or  in  default 
.thereof  the  plaintiff  should  sign  final  judgment.  The  plain- 
tiff had  not  been  guilty  of  any  negligence ;  for  by  the  words 
of  the  act,  which  were  .equivocal,  it  seemed  doubtful,  whe- 
ther the  Court,  or  the  Master,  was  vested  with  the    power 

(a)  Ante,  665. 
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of  fixing  the  time  for  entering  into  the  security.  The  act 
stated,  *'  that  it  shall  be  lawful  for  the  G^urt,  upon  cause 
shewn,  or  upon  affidavit  of  the  service  of  the  rule,  in  case 
no  cause  shall  be  shewn,  to  make  tlie  same  absolute,  and 
to  order  such  tenant,  within  a  time  to  he  fixed,  to  give  such 
undertakings,  8cc." 

Per  Curiam. — The  proper  construction  of  this  part  of 
the  statute  clearly  is,  that  the  Court  shall  fix  a  time  for  the 
recognizance  to  be  entered  into,  at  the  time  when  they  grant 
die  rule  for  that  purpose.  In  this  respect  the  rule,  in  this 
case,  is  defective,  and  cannot  be  acted  upon  in  its  present 
form ;  but  as  tlie  mode  of  proceeding  might  be  considered 
doubtful,  we  will  now  amend  the  rule  by  fixing  the  time. 
Tlierefore  let  the  defendant  enter  into  the  recognizance  fixed 
by  the  Master  within  fourteen  days  from  this  time,  or  else 
the  plaintiff  to  sign  final  judgment. 

Rule  amended  accordingly. 
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Dob 
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Tlic  King  r.  The  Justices  of  Buckinghamshire.       Thwrsdm/^ 

April  17. 

X  ins  was  a  rule  calling  upon  two  Justices  of  tlie  county  Whctber  a 
of  Buckingham^  to  shew  cause  why  a  mandamus  should  his  litlics  by 
not  issue,  commanding  them  to  grant  a  warrant  of  distress  occupiers^f 
for  enforcing  payment  from  the  Rev.  J.  T.  A.  Reed,  rector  the  lauds,  in 
of  Leckhampstead,   in   the  said    county,    of  the   sum   of  which  the 
18/.  185.  to  the  sui-veyor  of  the  highways  of  the  same  parish,  and^cc?ves  a 

being  the   amount  of  his  composition,  in  lieu  of  statute  l»alf-yeariy 

®  ...  composition  in 

duty,  as  occupier  of  the  tithes  of  the  said  parish.  the  nature  of 

rent,  can  be 
trratcd  as   an  occupier  of  tithes  within  the  meaning  of  the  General  Highway  Act, 
13  Geo.  3.  c.  78.  s.  34,  and  rateable  to  the  highways  in  the  parish. 

Ill  a  case  wJuTc  JiLsticcs  have  reasonable  ground  for  doubting  their  jurisdiction,  the 
Court  will  not  compel  them  to  do  an  act  which  may  subject  them  to  an  action. 
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t&i9.  On  she>%'ing  cause  against  the  rule,  the  facts  disclosed 

^^*v^^      upon  the  aflBdavits  were  these : — Mr.  Reed,  as  rector  of  die 
'^^  f.^^^    P*"*** ^^ Leckhampstead,  was  seised  of  the  parsonage-house. 
The  Jcjtncss  ^th  the  gardens,  &c.  and  home  close,  containing  about  three 
BocKivo-    acres  belongbg  thereto,  and  seventy-seven  acres  of  anaent 
glebe  land,  and  also  of  the  great  and  small  tithes  of  all 
other  lands  in  the  parish,  to  the  extent  of  2400  acres  and 
upwards.    The  parsonage-house,  &c.  and  home  close  were 
in  his  own  occupation,  in  respect  of  which  he  paid  a  com- 
position, in  lieu  of  sUtute  duty,  for  the  repodr  of  the  high- 
ways in  the  parish.    The  seventy-seven  acres  of  glebe  land 
he  had  let  by  parol  from  year  to  year  to  a  tenant,  who  per- 
formed or  compounded  for  statute  duty  in  respect  of  his  ^ 
occupation  as  tenant.     The  tithes  arising  from  the  odier 
lands  in  the  parish  had  been  let  by  parol  to  the  farmers  or 
occupiers  of   the    lands,    and  had  never   been   taken  by 
Mr.  Reed  in  kind,  and  the  rents  payable  to  him  in  respect 
of  the  tithes  were   reserved  and  received  by  him  by  equal 
half-yearly  payments,  the  &rst  of  which  became  due  at  Ladg 
Day  in  every  year.    TThe  tithes  were  not  bargained  and  sold 
by  him  to  the  farmers  and  occupiers  when  in  a  state  of 
maturity,  but  were  let  to  them  prospectively,  and  without 
any  reference  to  the  specific  mode  of  cultivation.     During 
the  period  of  his  incumbency,  he  had  not  had  any  waggon, 
cart,  chaise,  or  carriage  of  any  description^  nor  any  team, 
draft,  or  plough,  nor  had  he  ever  hired  or  made  use  of  any 
waggon,  &c.  nor  had  he  in  any  manner  used  the  highways 
within  the  parish,  as  occupier  of  tithes,  nor  otherwise  than 
as  occupier  of  the  parsonage-house,  &c.  and  home  close, 
but  he  had  occasionally  hired  a  post  chaise  for  tUb  use  of  his 
family.    For  thirty-two  years  previous  to  his  incumbency, 
during  which  be  was  re^dent  curate  of  the  parish,  the  tidies 
had  been  let  in  like  manner  to  the  farmers  and  occupiers  of 
the  land,  and  during  all  that  period  neither  the  rector  for 
the  time  being,  nor  any  other  person  or  persons  than  the 
said  farmers  or  occupiers,  had  performed  or  compounded 
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for,  nor  were  called  upon  or  required  to  perform  or  com*        1B23. 
pound  for  the  statute  duty,  for  or  in  respect  of  the  said       ^^n/*^^ 
tithes.     At  a  Special  Sessions,  held  in  October,  1822,  by  an  9, 

order  of  two  Justices,  the  several  sums  of  money  therein  '^^  Jwtiow 
mentioned  were  adjudged  to  be  reasonable  compositions  to  Bockimo- 
be  paid  by  all  persons  liable  to  perform  statute  duty  within 
the  parish  of  Leckhampsteadf  and  the  usual  notices  were 
given  by  the  sur\'eyor  of  the  highways  to  all  persons  inclined 
to  compound  for  their  statute  duty,  -and  they  were  required 
to  signify  their  intention  to  compound  for  the  same  on  a  day 
mentioned,  and  at  such  time  to  pay  their  composition.  A 
meeting  of  the  parishioners  took  place  in  pursuance  of  the 
notices,  at  which  Mr.  Reed  VLitended,  when  he  was  informed 
that  the  parishioners  and  inhabitants  considered  him  liable, 
as  occupier  of  the  tithes,  to  perform  statute  duty,  or  to  pay 
a  composition  in  lieu  thereof,  but  he  declared  his  opinion 
that  he  was  not  liable,  and  expressed  his  determination  not 
to  perform  statute  duty,  or  pay  any  composition.  In  1821 
a  valuation  had  been  made  of  all  the  lands  and  tithes  in  the 
parish,  in  order  to  the  better  assessment  and  collection  of 
the  poor  rates  in  which  the  tithes  belonging  to  the  rector 
were  valued,  at  354/.  ISs.  lOd.  yearly,  at  which  value 
Mr.  Reed  was  rated  and  assessed  to  the  relief  of  the  poor 
as  occupier  of  the  tithes,  and  had  paid  the  same  accordingly. 
No  appeal  having  been  entered  against  the  order  of  the  Jus- 
tices above  mentioned,  the  surveyor  of  the  highways  de- 
manded of  Mr.  Reed,  as  occupier  of  the  tithes,  the  sum 
of  18/.  18«.  as  a  composition,  in  lieu  of  his  statute  duty, 
according  to  the  rates  previously  allowed  by  the  Justices ; 
but  having  refused  to  pay  the  same,  be  was  summoned  by 
the  surveyor  at  a  Special  Sessions  to  pay  the  same.  But  the 
Justices  were  of  opinion  that  Mr.  Reed,  having  let  or  com* 
pounded  for  his  tithes,  the  whole  statute  duty  ought  to  be 
paid  by  the  farmers  as  the  occupiers  of  the  tithes,  and  a» 
Mr.  Reed  was  not  an  occupier  of  tithes  within  the  meaning 
of  the  General  Highway  Act,  13  Geo:  3.  c.  78.  s.  34^  he 
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1823.  vma  not  liable  to  be  rated ;  and  consequently  they  refused 
to  grant  a  \(rarrant  of  distress  for  enforcing  payment  of  the 
composition  assessed  upon  him  in  lieu  of  statute  duly.  The 
The  Justices  question  now  was,  whether,  under  thfese  circumstances, 
BucMiiio-  Mr.  Reed,  having  entered  into  a  composition  with  his  pa- 
rishioners, and  received  a  money  payment  in  lieu  of  tithes, 
could  be  considered  as  an  occupier  of  tithes  within  the 
meaning  of  the  General  Highway  Act. 

Dover  shewed  cause  against  the  rule.  The  amount  of 
composition  in  thb  case  is  not  a'  matter  of  contest,  nor  is 
it  contended  that  mandamus  is  not  the  proper  remedy  in  a 
case  of  this  description ;  neither  will  it  be  denied  that  an 
ecclesiastical  person  is  liable  to  the  highway  rate  as  occupier 
of  tithes ;  but  it  is  insisted,  under  the  circumstances  dis- 
closed in  the  affidavits,  that  Mr.  Reed  is  not  the  occupier 
of  tithes  in  the  sense  in  which  that  word  is  used  in  the 
General  Highway  Act,  13  Geo.  3.  c.  78.  s.  34.  TTie  tithes, 
in  this  case,  are  clearly  not  occupied  by  Mr.  Reed.  The 
mode  of  compounding  for  the  tithes  which  has  been  adopt- 
ed, creates  merely  the  relation  of  landlord  and  tenant.  They 
are  not  bargained  and  sold  at  the  time  when  they  are  in  a 
state  of  maturity,  but  are  let  prospectively  from  year  to 
year,  and  a  money  rent  is  payable  half-yearly,  and  the  te- 
nancy so  created  can  only  be  determined  by  a  six  months' 
notice.  So  long  therefore  as  this  tenancy  subsists,  he  can- 
not be  considered  as  the  occupier,  and  consequently  the  per- 
son who  has  not  the  actual  occupation  is  not  liable  to  the 
highway  rate.  The  affidavits  state  that  Mr.  Reed  keeps  no 
waggon,  cart,  or  other  carriage,  nor  is  there  any  circum- 
stance in  the  case  which  will  bring  him  within  the  words  of 
the  Highway  Act.  At  all  events,  considering  this  as  a 
doubtful  question,  the  Court  will  not  compel  magistrates  by 
mandamus  to  do  that  which  may  subject  them  to  an  action, 
if  they  should  grant  a  distress  warrant. 
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The  Court  stopped  bim,  and  called  upon  the  other  side       1833. 
to  shew  by  what  authority  a  mandamus  could  be  granted  to 
compel  magistrates^  in  a  doubtful  case,  to  do  an  act  which 
might  subject  them  to  an  action.  '^^  Justices 

BccKmo- 

Marryat  and  G.  Marriott,  contrd.  The  surveyor  of  the 
highways  has  no  remedy,  if  the  Justices  shall  not  be  com- 
pelled to  grant  their  warrant  to  enforce  the  payment  of  the 
rate.  Tlie  Highway  Act  provides,  that  the  rate  shall  be 
levied  by  warrant  of  distress  and  sale.  Now  the  magistrates 
have  been  applied  to  for  their  warrant,  and  they  have  re- 
fused to  grant  it,  assigning  reasons  for  such  refusal ;  but  the 
Court  will  not  enter  into  the  grounds  of  refusal,  and  there 
is  no  reason  in  point  of  law  why  the  magistrates  should  not 
be  compelled  to  issue  their  warrant,  there  being  no  other 
mode  of  levying  the  rate.  They  cited,  upon  this  point,  Rex 
s.The  Justices  of  Middlesex {a\  Stevens  v.  Evans  (J))y  and 
Rex  V.  The  Justices  of  Somersetshire  (c).  Assuming  that, 
in  a  doubtful  case,  the  Court  would  not  grant  a  mandamus, 
still  diis  cannot  be  considered  as  a  question  of  any  difficulty. 
The  rector  must,  for  the  purpose  of  rateability,  be  consi- 
dered as  the  occupier  of  the  tithes.  There  are  several  cases 
which  decide  that  a  parson  who  compounds  for  his  tithes  is 
still  to  be  considered  as  the  occupier,  and  rateable  to  the  re- 
lief of  the  poor.  Rex  v.  Lambeth  (d),  Regina  v.  Bartlett  (e). 
In  this  case  Mr.  Reed  is  rated  to  the  relief  of  the  poor 
in  respect  of  these  very  tithes  as  occupier,  and  there  seems 
no  good  reason  why  he  should  not  be  rated  in  like  manner 
to  the  repair  of  the  highways.  The  composition  in  lieu  of 
tithes  makes  no  difference  as  to  the  question  of  occupation, 

(a)  1  Wils.  125.  parishioners  may  be  taxed  upon  tlie 

{h)  9  Burr.  1153.  S.  C.  1  Sir  W.  poor  rate;  for  the  letting  is  but  an 

Bl.  28-^  agreement  with  Uic  parishioners  to 

(c)  ^  Stra.  99S.  retain  the  tithes ;  and  the  parson 

(d)  1  Stra.  625.  here  has  a  modus  for  his  tithes, 

(e)  16  Vin.  Abr.  tit.  Poor,  427.  thongh  it  was  objected  that  Uie 
The  case  there  stated  was  this :—  parishioners  were  occupiers,  and 
A  parson  who  lets  his  tithes  to  the  so  the  parson  not  rateable. 
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because  the  clergymaii  is  beneficially  interested  in  die  knci 
in  respect  of  which  the  tithes  arise.  Neither  does  the  mode 
of  paying  the  composition  make  any  difference,  because  it 
is  perfectly  immaterial  whether  he  receives  the  composition 
in  one  or  in  two  payments.  According  to  all  the  determi- 
nations of  this  Court  upon  the  subject  of  rateability  to  the 
poor,  a  clergyman  who  receives  a  composition  in  tithes,  is 
still  to  be  deemed  as  the  occupier  of  the  tithes,  and  upon 
this  principle  the  clergyman  in  this  case  must  be  deemed 
the  occupier,  and  consequently  the  person  liable  to  pay  the 
highway  rate. 

Abbott,  C.J. — It  is  quite  clear  that  we  ought  not  ta 
grant  a  mandamus  in  this  case.  If  we  should  grant  the 
writ,  and  the  money  should  be  levied  under  the  warrant  of 
distress,  Mr.  Reed  might  bring  an  action  against  the  Jus- 
tices, and  try  the  validity  of  that  act,  which  we  had  com- 
pelled them  to  do«  Since  I  have  had  the  honor  of  sitting 
in  this  Courty  I  have  always  expressed  very  great  reluctance 
in  compelling  magistrates  to  do  any  thing  which  might 
subject  them  to  the  chance  of  an  action.  In  those  cases 
where  the  duty  of  the  magistrate  is  clear  and  explicit,  we 
interfere  by  mandamus,  and  suffer  no  idle  suggestion,  that 
an  action  may  be  brought  to  prevail  with  us ;  but  whers 
we  cannot  see  that  his  duty  is  plain  and  obvious,  but 
may  be  matter  of  doubt,  we  do  not  so  interpose.  Now» 
in  this  case,  I  must  own  there  is  considerable  doubt  upon 
the  whole  matter,  whether,  under  the  circumstances,  this 
clergyman  can  be  considered  as  the  occupier  of  the  tithes 
within  the  meaning  of  the  General  Highway  Act.  The 
question  being  doubtful,  I  think  we  ought  not  to  compel 
the  magistrates  to  issue  their  warrant.  I  forbear  saying 
any  thing  more,  than  that  I  entertain  doubt  upon  the  ques- 
tion. I  do  not  wish  to  prejudge  a  question  which  may 
hereafter  be  considered,  should  any  other  magistrates  be 
found  who  shall  issue  their  warrant,  and  thereby  raise  the 
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point  for  discussion.     When  such  question  shall  be  raised,         18234 

It  will  be  the  duty  of  the  Court  to  hear  it  discussed,  and 

decide  upon  it.     At   present  I  wish  to  be   understood  as 

giving  no  judicial  opinion  upon  it,  and  that  the  ground  on  The  J^^«5tice§ 

\vhich  I  discharge  this  rule  is,  that  I  cannot  myself  clearly      Buckino- 

fiee  that  these  magistrates  may  not  be  subjected  to  an  action, 

i^  they  should  issue  their  warrant. 

Bayley,  J. — In  a  doubtful  case  the  Clourt  never  grant 
ti  mandamus  to  Justices.  The  public  are  very  much  in- 
debted to  the  magistracy  of  the  country  for  the  voluntary 
'and  gratuitous  manner  in  which  they  discharge  their  public 
duties;  and  we  ought  not,  in  a  case  admitting  of  a  fair 
degree  of  doubt,  to  subject  them  to  the  expence  and  hazard 
of  an  action,  or  require  them  to  make  a  return  to  a  writ  of 
mandamus.  Now,  as  far  as  I  can  judge,  this  case  fairly 
admits  of  the  doubt  which  the  magistrates  have  raised.  It 
has  been  argued,  that  because  Mr.  Reed  is  rateable  to  the 
relief  of  the  poor  in  respect  of  Iiis  tithes,  under  the  statute! 
43  Eliz.  c.  2,  he  is  therefore  liable  to  contribute  to  the 
highway  rates.  I  think  that  by  no  means  follows.  The 
^vords  of  the  General  Highway  Act,  and  the  statute  of  Eliza^ 
beth,  are  very  different.  Under  the  latter  statute,  tithes  are 
not  rateable  eo  nomine.  The  occupier  of  tithes,  qua  occu- 
pier, is  not  rateable,  and  the  only  words  of  the  statute 
which  give  the  power  of  reaching  tithes,  as  a  subject  of 
rate,  are  '*  parson,  vicar,  tithes  impropriate,  and  propria- 
tions  of  tithes ;''  but  common  rectorial  or  vicarial  tithes  are 
not  mentioned.  Why  are  they  not  mentioned?  Probably 
because  the  legislature  at  that  time  meant  to  impose  the 
burthen  upon  the  parson  and  the  vicar,  and  not  upon  other 
persons  who  were  the  occupiers  of  tithes.  In  the  case  of 
Rex  v.  Lambeth  the  decision  proceeded  upon  this  footing, 
namely,  that  the  vicar  was  liable  to  the  poor  rate  in  his 
character  of  vicar,  and  not  because  he  was  occupier.  In  the 
case  of  Regina  v.  Barilett,  the  lettiug  of  tithes  was  not  a 
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letting  from  year  to  year,  by  way  of  retainer  to  the  cfiffemt 
parishioners,  but  a  bargain  or  agreement  pro  hac  Tice,  (as 
far  as  I  can  judge,  from  the  short  statement  of  that  one  in 
Finer* s  Abridgment^  and  I  cannot  help  thinking  that  theie 
may  be  a  difference  between  the  case  of  a  reguhr  yearly 
letting,  by  way  of  retainer  to  the  different  occopiers  of 
lands  in  the  parish,  and  the  case  of  an  agreement  with  the 
parishioners  to  retain  the  tithes.  Of  this,  I  am  sure,  that 
the  attempt  now  to  rnse  this  question  for  the  first  time, 
and  to  endeavour  to  throw  this  burthen  upon  tbe  rector, 
will  have  a  tendency  to  force  clergymen  into  diaputes  with 
their  parishioners,  and  to  prevent  them  from  entering  into 
a  composition,  which  is  generally  beneficial  to  the  pa* 
rishioner. 


IIoLROYD  and  Best,  Js.  were  absent. 


Rule  discharged,  with  ^oats. 


April  17. 

The  ceriifTcate 
of  ao  agent 
for  IJoi^\  at 
ft  foreign  port, 
ascertaining  an 
average  loss 
upon  a  cargo 
damaged  b^ 
sea  water,  is 
not  admissible 
evidence  alone 
of  tbe  amount 
of  loss,  in 
an  action  by 
the   aFsored 
against  tbe 
underwriter, 
in  this  cooL- 
try. 
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Drake  v.  Marrtat. 

.Assumpsit  upon  i,  policy  of  insurance,  bearing  date 
20itiJuIy,  1821,  upon  the  ship  Erin  and  her  cargo,  coo- 
sisting  of  1 705  boxes  of  sugar,  <<  at  and  from  Matanzas, 
to  her  port  or  ports  of  discharge  in  Europe^  between  SL 
Petersburg  and  Bourdeaux.*'  At  the  trial  before  jibboil, 
C.  J.,  at  the  London  adjourned  Sittings  after  last  £ft/!arjf 
Term,  certain  admissions  were  put  in,  from  which  it  ap- 
peared that  the  defendant  had  subscribed  the  policy  to  the 
amount  of  7501.,  and  the  action  was  brought  to  recover  his 
proportion  of  a  particular  average  loss  of  61,  Is.  lOd,  per 
cent.,  sustained  upon  part  of  the  sugar,  which  had  reooved 
damage  in  the  course  of  the  voyage,  and  was  landed  and 
sold  in  a  damaged  state  at  St.  Petersburg.    The  sugar  waa 
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«old  on  arrival  by  private  contract.     In  the  contract  of  sale 
it  was  provided,  that  a  fair  allowance  should  be  made  to  the 
purchaser  for  the  damaged  part,  and  in  order  that  the  da- 
mage  might  be  properly  ascertained,  and  with  a  view  to    Marryat. 
recovery  from   the  underwriters,  the  consignee   applied   to 
Mr.  Gisborne,  the  agent  for  Lloyd's  at  that  place,  for  his 
directions   as   to  the  mode  of  ascertaining   the  same;  and 
according  to  Mr.  Gisborne^s  directions,  two  sworn  brokers 
were  appointed,  the  one  chosen  by  himself,  and  the  other  by 
the   consignee,   to  make  a  survey.    The  brokers  made  a 
survey  in  the  presence  of  Mr.  Gisborne,  and  certi6ed  that 
the  purchaser  was  entitled  to  an  allowance  of  six  rubles  per 
pood  upon  482  boxes   of  the  sugar.     The  following  cer- 
tificate was  given  by  Mr.  Gisbome: — 

"  1  hereby  certify,  that  having  surveyed  the  above  speci- 
fied 482  boxes  of  sugar  on  their  landing  at  this  custom* 
house,  I  found  them  severally  damaged  by  sea  water,  and 
also,  that  after  a  very  particular  inspection  of  them  by 
Messrs.  Fehleison  and  Jordan,  sworn  brokers,  in  my  pre- 
sence, an  allowance  of  six  rubles  per  pood  was  awarded  to 
the  purchaser  under  my  approbation  and  advice.  Given 
under  my  hand,  St.  Petersburgh,  September  30th,  1821. 

'*  Thomas  John  Gisborne, 
"  Agent  for  Lloyds:* 

In  pursuance  of  this  certificate  an  allowance  of  6/.  Is. 
lOr/.  per  cent,  was  made  to  the  purchaser. 

Tlie  policy  contained  the  usual  memorandum,  that  the 
sugar  was  warranted  free  from  average  under  51.  per  cent., 
and  in  order  to  prove  a  loss  to  that  amount,  the  plaintiff 
proposed  to  read  in  evidence  Mr.  Gisborne^s  certificate^ 
together  with  his  written  appointment  and  instructions  as  an 
agent  for  Lloyds  (a).    All  the  other  facts  necessary  to  esta* 

(a)  In  the  instroctioiu  giYen  by  the  committee  at  lioycTs  to  their 
agents  at  foreign  ports,  it  is,  among  other  things,  declared,  that  when 
the  agent  is  called  upon  by  consignees  to  ascertain  damage  on  goods,  he 
is  "  to  act  as  a  surveyor  only,  and  in  this  capacity  to  see  that  the  sound 
part  of  every  pacliage  is  separated  from  the  damaged,  and  particnlariM 
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1823.         blish  the  plaintiff's  case  were  admitted,  and  the  only  que»- 

>-^^s^^       tion  was,  whether  Mr.  Gisborne's  certificate  was  admissible 

Drakb        evidence  alone  of  the  particular  average  loss.     The  learned 

Mabryat.     Judge  being  of  opinion  that  it  was  not,  and  no  other  evidence 

of  the  amount  of  the  loss  being  produced,  a  nonsuit  was  dk- 

rectedi  with  liberty  to  move  to  set  aside  the  nonsiiit,  and 

enter  a  verdict  for  the  plaintiff. 

Campbell  now  moved  accordingly^  and  contended,  upon 
the  authority  of  Read  v.  Bonham(,a),  that  Mr.Gisbome 
being  the  authorised  agent  of  the  committee  at  Uoyd'a, 
was  in  effect  the  representative  and  agent  of  the  under- 
writers generally,  and  of  the  defendant  in  this  instance, 
(who  was  a  subscriber  at  Lloyd's)  so  far  as  to  render 
his  certificate  of  the  amount  of  loss,  duly  executed  at 
St.  Petersburg,  and  verified  here,  legitimate  evidence  lo 
prove  the  loss.  The  agent  is  instructed  by  the  terms  of 
this  written  appointment  to  act  as  a  surveyor ;  he  is  to 
sign  a  certificate  of  his  estimate  of  the  damage,  and  is 
to  form  his  judgment  upon  reading  certain  documents  spe- 
cified in  the  appointment.  It  is  indeed  provided,  that  he  is 
not  to  make  up  or  sign  any  statement  of  average  as  repre- 
sentative of  the  underwriters,  and  therefore  it  cannot  be 
contended,  that  his  acts  are  to  be  binding  upon  the  under* 

the  quantity  of  each  in  hU  certificate,  taking  care  in  the  first  inatance 
to  satisfy  himself  that  the  goods  were  properly  stowed,  and  that  the 
damage  was  occasioned  by  sea  water  whilst  on  board.  The  agent  is  not 
to  make  op  or  sign  any  statement  of  average  either  general  or  parti- 
cular, as  representative  of  the  underwriters,  leaving  that  to  be  adjusted 
between  them  and  the  assured,  upon  the  documents  which  he  furnishes.'* 
And  after  some  further  instructions  on  other  heads,  one  of  the  conclud- 
ing observations  is  as  follows : — "  From  the  preceding  instructions  It 
nirill  be  inferred,  (but  to  avoid  the  possibility  of  misconception  it  is  re- 
{>eated,)  that  in  every  act  of  interference,  whether  by  advice  or  Otiier* 
wise,  the  agent  is  not  to  be  considered  as  the  representative  of  the 
Underwriters  upon  any  particular  policy,  except  ^%hcn  he  is  specifically 
instructed  to  that  effect,  but  as  a  person,  whose  doty  it  is,  from  the  na- 
ture of  his  appointment,  to  attend  to  the  interest  of  the  subscribers  te 
Uoyd*s  in  general,  and  protect  them  from  fraud  and  imposition  is  the 
mode  of  treating  property  in  peril,  or  under  damage." 
(a)  3  Brod.  &  Bing.  147. 
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writer  at  home,  but  surely  his  declaration  of  the  amount  of  1823. 
loss,  so  fully  authorised  by  the  underwriters,  and  founded 
upon  a  survey  and  other  cautionary  measures  specified  and 
directed  by  them,  becomes  evidence  to  go  to  a  Jury,  in  sup-  Marry  at. 
port  of  the  loss  which  the  assured  has  sustained.  The  case 
of  Read  v.  Bonham  would  seem  to  justify  the  argument, 
that  the  agent  for  Lloyd's  was,  upon  thb  occasion,  the  agent 
for  the  underwriters  also;  for  it  is  there  said  by  Burrough,  J. 
**  I  have  uo  conception  that  a  person  who  b  avowedly  agent 
of  Lloyd\  can  say  he  has  no  authority  to  accept  an  aban- 
donment ;*'  and  at  least  it  is  not  going  too  far  to  say,  that  if 
he  is  appointed  to  do  certain  acts  upon  a  specific  authority, 
and  by  direct  and  precise  instructions,  the  result  of  those 
acts,  namely,  his  estimate  of  the  loss,  is  evidence  to  prove 
the  fact  and  amount  of  that  loss. 

Per  Curiam. — It  is  quite  clear  from  the  instructions 
given  in  evidence,  that  the  utmost  power  given  to  the  agent 
for  Lloyds,  is  to  furnish  documents ybr  inquiry  at  home.  He 
is  **  not  to  make  any  statement  of  average  as  the  representa- 
tive of  the  underwriters,*'  but  is  '*  to  leave  that  to  be  ad- 
justed between  them  and  the  assured,  upon  the  documents 
which  he  furnishes.''  Now,  the  certificate  in  this  case  is  a 
statement  of  average,  and  is  therefore  expressly  within  the 
prohibitory  words  of  the  instructions.  It  is  not  made  by 
him  as  the  representative  of  the  parties,  it  is  not  binding 
upon  those  parties,  but  is  simply  a  document  furnished  for 
the  purpose  of  inquiry  into  the  loss.  The  case  which  has 
been  cited  is  mainly  distinguishable  from  the  present ;  there 
there  was  an  abandonment  of  the  cargo  in  this  country  as 
soon  as  the  assured  was  in  a  situation  to  make  an  abandoir 
ment ;  here,  there  is  no  abandonment  at  all.  We  are  asked 
to  introduce  a  perfectly  new  head  of  evidence,  and  for  what 
purpose  ?  The  only  object  of  the  proposed  evidence  is  to 
compel  both  parties  to  act  upon  the  certificate  of  the  agent 
for  Lloyds,  but  according  iq  the  rules  of  evidence,  such  ai| 
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instrument  cannot  be  received  for  that  purpose.  He  is  not 
the  agent  of  both  parties^  and  though  both  maj/y  in  their 
discretion^  adopt  his  acts,  they  cannot  by  law  be  binding 
upon  them;  they  can  bind  only  the  party  whom  he  repre- 
sents, and  even  as  respects  that  party,  there  is  an  express 
provision  that  he  shall  not  act  in  the  character  of  a  repre- 
sentative. If  this  be  not  the  object  of  this  evidence,  it  has 
in  truth  no  object  at  all,  and  in  either  view  of  the  case,  it  is 
clearly  inadmissible.  It  was  the  duty  of  the  plaintiff  to 
prove  his  case  by  plain  and  legitimate  evidence ;  this  he  has 
not  done,  and  therefore  the  nonsuit  was  properly  directed. 


Rule  refused. 


Thundayy 
Aynl  17. 
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Where  the 
owDerof  marsh 
lands  was 
bound  by  the 
castom  of  a 
sewage  level 
to  repair  the 


The  King  r.  The  Commissioners  of  Sewers  in 

Essex. 

X  HIS  was  a  rule,  calling  upon  the  defendants  to  shew 

cause  why  a  mandamus  should  not  issue  directed  to  them, 

commanding  them  to  reimburse  Anthony  Harding^  Esq.  the 

sum  of  284/.  45.  expended  by  him  in  and  about  the  repair  of 

sea  walU  front-  the  damage  done  on  or  about  the  3d  March,  1820,  to  the 
ing  his  own  n.*  -ii        /•i**i_iii« 

estate,  and  by  sea  wall  abutting  on  certain  Jands  of  his,  in  the  level  of 

nary'flood^ide  Grays  Thorock,  in  the  county  of  Essex,  together  with  in- 

the  wall  was 
damaged,  the 
Coart  refused 
a  mandamas 
to  the  Com- 
missioners of 
Sewers  to  re- 
imbarse  him 
for    the  cx- 
pence  of  the 
repairs,  it  ap- 


terest  for  the  same. 

On  shewing  cause  against  the  rule,  it  appeared  from  the 
affidavits,  that  an  immemorial  usage  had  existed  in  the  level 
of  Grays  Thorock  for  the  owners  of  lands  therein  to  repair 
the  sea  walls  on  their  own'lands,  at  their  own  several  and  re* 
spective  expence.  Mr.  HarJiVig  was  the  occupier  of  147 
mlarrng  by  af^  acres  of  marsh  land  in  the  level  of  Gray's  Thorock,  and 
w^rh^d^b***^  in  conseauence  of  an  extraordinary  high  tide  and  heavy 
previously         wind    in  the  month    of  March,  1820^  the   sea  wall    upon 

presented  for  * 

jrrepair,  and 

was  out  of  repair  at  the  time  the  accident  happened. 
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Us  land  was  partly  washed  away,  and  occasioned  consider*        1823. 

able  damage^  which'  he  was  obliged  to  repair  at  the  expence 

above-mentioned.    It  was  stated  as  a  fact,  and  not  denied, 

that  previous  to  this  accident  the  sea  wall  on  Mr.  Harding's  ^f^^jJl^Jf " 

land  was  in  an  insufficient  state  of  repair,  and  that  the  marsh      Sbwaob^ 

bailiff  had  presented  it  in  the  year  18]9»  as  being  out  of 

repair;  whereupon  the  commissioners  had  made  an  order 

that  it  should  be  put  into  a  proper  state  of  repair,  but 

which   order  had  never   been  complied  with.     The  whole 

quantity  of  land  in  the  level  was  about  1671  acres,  and  the 

extent  of  the  sea  wall  was  931  rods,  of  which  151  were  on 

Mr.  Harding^s  land,  being  above  one-sixth  of  the  whole. 

The   object  of  this  application  was  to  raise  the  question, 

whether  all  the  occupiers  of  lands  in  the  level,  who  derived 

benefit  from  the  repair  of  the  sea  wall,  should  not  contribute 

to  the  expence  of  such  repair,  equally,  and  in  proportion 

to  the  quantity  of  land  occupied  by  them  respectively,  and 

not  according  to  the  accidental  circumstance  of  their  having 

a  greater  or  less  quantity  of  sea  frontage. 

Tindal  and  Brodrick  shewed  cause  against  the  rule,  and 
contended,  first,  that  Mr.  Harding  was,   by  the  immemorial 
visage   of  the  level,  as  stated  in   the  affidavits,  bound  to 
repair  at  his  own  sole  expence,  the   sea  wall  fronting   Win 
lands,    and  consequently  was  not  entitled  to  contribution 
from  the  other  land  owners  in  the  level ;  and,  second^  that 
supposing  him  to  be  relieved  from  this  individual  liability 
when  extraordinary  and  unforeseen  accidents  occurred,  still 
he  was  not  in  a  situation  to  avail  himself  of  such  exemption^ 
the  accident  which  had  occasioned  the  expence  in  question 
having  arisen  from  the  previous  bad  state  of  the  wall,  which 
had  fallen  into  decay  from  his  own  negligence  and  default. 
Upon  tlie  first  point  the  affidavits  are  quite  decisive  as  to  the         ' 
question  of  usage,  and  there  needs  no  authority  to  establish 
the  legality  of  such  an  usage.     It  is  clearly  laid  down  by 
Callis,  iu  his  reading  on  the  statute  of  Sewers  (a),  amongst 

(4i)  Callii',  111. 
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the  causes  and  considerations  for  which  a  person  is  bound 
to  keep  sea  walls  in  repair,  that  frontage,  ownership,  pre- 
'^''®^*'*°  scription,  and  custom  are  sufficient.  All  these  considerations 
The  CoMMis-  attach  in  the  present  case,  and  impose  upon  Mr.  Harding 
if  SWAGE,  the  liability  to  repair.  Undoubtedly  the  same  learned  Au« 
thor  mentions  certain  exceptions  from  the  general  li- 
ability (a),  as,  for  instance,  insolvency  of  the  party  bound 
to  repair,  in  which  case  the  level  are  to  be  charged  to 
assist  him.  So,  ''  if  a  person  be  bound  to  repair  the  sea 
bank,  but  the  hazard  is  so  apparently  dangerous  to  the 
country,  that  in  all  likelihood  he  cannot  repair  the  same,  and 
so  the  country  might  be  in  danger  of  being  overflown,  before 
he  alone  could  do  it,  then  the  country  on  the  level  are  to  be 
rated  and  taxed  towards  the  same."  It  is  clear,  that  neither 
of  these  exceptions  applies  to  Mr.  Harding,  Tlien,  tlie 
question  is,  whether  the  next  exception  can  avail  him.  "  If,'* 
says  Callis,  **  the  sea  at  the  spring  tides,  or  at  extraordinary 
casual  swelling  tides  or  floods,  have  broken  down  the  fences, 
and  overthrown  tlie  banks,  vcithont  any  default  in  the  party 
who  teas  tied  to  have  repaired  the  same,  the  level  shall  in  this 
case  make  up  the  breach,  for  things,  which  happened  ex- 
traordinarily  by  the   sea,    or    great  waters,    which    qeithcr 

• 

policy  of  man  could  prevent,  nor  industry  or  force  could 
resist,  are  counted  inevitable  and  undcfenceable."  It  is  quite 
clear,  that  Mr.  Harding  does  not  come  within  this  excep- 
tion, because  he  cannot  avail  himself  of  it,  unless  it  dis- 
tinctly appears  that  the  accident  happened  without  any 
default  on  his  part.  Now,  the  aflidavits  expressly  shew, 
that  the  damage  arose  in  consequence  of  his  default  in 
neglecting  to  repair  the  wall,  even  after  the  presentment  by 
the  marsh  bailiff  in  the  year  before  the  accident  occurred. 
It  is  sworn  and  not  denied,  that  if  the  wall  had  been  in  a  . 
fair  and  ordinary  state  of  repair,  it  would  have  resisted  the 
storm  and  high  tide  which  occasioned  the  damage  in  ques- 
tion, and  consequently  this  cannot  be  considered  as  a  thing 
which  happened  "  extraordinarily  by  the  sea,  or  as  iucvit^ 

(a)  Callis,  145,  146. 
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able/*  or  '*  without  any  default  in  the  party/*  and  therefore  • 
the  case  is  evidently  not  within  this  exception.  The  prin-  , 
ciple  to  be  deduced  from  the  dictum  of  Callis  19,  that  de- 
fault in  the  occupier,  is  a  complete  answer  to  such  an  The  Commis* 
application  as  this  ;  and  the  same  principle  is  laid  down  in  Sbwaoi, 
Keighley's  case  (a),  The  case  of  the  Isle  of  Ely  (6),  (in  both 
which  a  contrary  decision  in  Hookers  case  (c),  was  recon* 
sidered  and  rectified)^  and  in  Rex  v.  The  Commissioners  of 
Sewers  in  Somersetshire  (d).  Here  there  is  default  in  the 
occupier,  and  therefore  he  is  not  entitled  to  the  benefit  he 
seeks  by  mandamus. 

» 

Scarleii  and  Berens  in  support  of'  the  rule.  The  point  . 
principally  relied  upon  in  the  argument  against  this  applica- 
tion, involves  a  question  of  fact  respecting  the  state  of  the 
wall,  which  the  Court  will  not  take  upon  themselves  to 
decide  upon  affidavits.  But  there  is  also  a  very  iniportant  , 
question  of  law  connected  with  this  case,  which  has  been 
almost  taken  for  granted  on  the  other  side,  upon  which  no 
decisive  authorities  have  been  produced;  with  respect  to 
which,  grave  doubts  have  been  from  the  very  earliest  time 
entertained  ;  and  in  support  of  which,  both  dicta  and  cases 
may  be  found  on  each  side,  and  almost  equally  balanced  in 
their  claim  to  attention.  The  reason,  however,  of  tliis  case,  , 
is  clearly  in  favor  of  the  application.  Suppose  a  level  of 
1000  acres  in  extent^  wholly  protected  from  the  sea  by  one 
wall ;  one  occupier  has  500  acres  of  the  land,  which,  from 
their  local  position,  are  fronted  by  only  one-tenth  part  of  ; 
the  wall ;  and  another  occupier  has  100  acres,  which,  for 
siniilar  reasons,  are  fronted  by  one-half  of  the  wall ;  is  it  to 
be  said  that  these  two  are  equally  liable  to  repair  their  own 
proportion  of  the  wall  i  Such  a  liability  would  be  a  premium 
to  the  one,  while  it  would  be  ruin  to  the  other,  and  is  utterly 
subversive  of  the  only  just  criterion  of  rateability,  namelyj 

(a)  10  Rep.  139  a.  (c)  5  Rep.  99. 

{b)  Ibid.  141.  (d)  8  T.  K.  312. 


704  CASISS  IN  THE   king's  BENCH, 

1823*  ^^  proportion  between  tfie  wall  and  the  land.  The  truth 
v^v^  of  the  maxim  *'  salas  publicd  snprema  lex,"  b  not  to  be  nn- 
The  KiHO  peached,  but  the  public  interest  is  not  to  be  promofed  at 
The  CoMBfis*  the  expence  of  the  ruin  of  individuals,  nor  is  one  miao  to1>e 
Saw  AGS,  beggared  by  a  liability  so  exclusively  disproportioiilite  to  bii' 
bene6cial  interest  in  the  land,  while  odiers  with  ten  times 
his  extent  of  occupation  are  to  bear  only  a  tendi  of  hb 
*  burthen.  Then,  what  is  the  law  upon  this  subject,  and  how 
does  it  bear  upon  the  present  case?  It  is  said,  that  by  law 
occupation  and  frontage  impose  a  liability  to  repair,  and 
Callis  is  quoted  in  proof  of  the  position.  It  is  quite  evi- 
dent, upon  a  close  examinatidn  of  that  author,  that  where- 
ever  he  lays  down  that  position,  he  is  referring  to  the  law  as 
it  stood  before  the  passing  of  the  statute  of  Sewers  (a),  and 
is  simply  asserting,  that  by  the  common  law,  frontage  and 
occupation  would  impose  the  liability.  But  th&t  statute 
effected  a  material  chaise  in  the  law  oh  this  subject,  and  it 
is  manifest,  from  the  language  ot  th6  Conuniasioiiers  of 
Sewers,  that  the  principle  intended  to  be  enforced,  was, 
xYm  all  occupiers  should  be  fairly  and  proportiooably  rated. 
This  principle  is  recognised  in  several  decided  cases,  io  which 
the  statute  of  Sewers  is  considered  as  bearing  the  same  con- 
struction, and  having  the 'same  object  in  view.  JiooAVs 
case  (&),  and  Hetley  v.  BoyerXcy  The  common  law  writ  on 
this  point  breathes  precisely  the  sartie  spirit,  and  declares 
that  all  who  are  benefited  by  tfie  wall,  shall  be  liable  to  con- 
tribute to  the  repair  of  it  in  a  just  proportion  (J).  There 
appears,  therefore,  to  be  nothing  either  in  the  common  or 
statute  law  decisive  against  the  argument  now  contended  for 
on  the  part  of  this  applicant,*  and  the  other  questions  arising 
in  this  case  ought  not  to  be  decided  on  affidavit. 

Abbott,  C.  J. — It  is  now  too  late  to  discuss  any  geuenJ 
question  as  to  the  liability  of  occupiers,  of  land  to  repair  a 

(<)  S3  Hen.  8.  c.  5.  (c)  Cro.  Jac.  3S6. 

(6)  5  Co.  99.  (d)  FiUh.  N.  B.  US. 
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sea  wall  by  which  their  estates  are   bounded.     No  doubt,         1823. 
the  obligation  to  repair  may  be  general  or  particular,  accord-       """^s/^ 
iog  to  the  usage  which  may  prevail  in  different  parts  of  the  ^^ 

kingdom.  In  some  places  the  obligation  may  be  cast  upon  ^*®  Coiiiii*. 
particular  individuals,  or  upon  all  the  persons  occupying  Sbwaqs, 
lands  in  the  level.  Where  the  obligation  is  to  fall,  must 
depend  upon  the  usage  of  each  particular  district.  If  by 
usage,  the  owners  of  particular  lands  are  bound  to  repair, 
and  by  usage  they  have  repaired,  that  usage  is  evidence  that 
by  law  they  are  liable  to  repair,  whatever  the  usage  may  be. 
Now«  in  this  case  it  is  stated,  and  not  denied,  that  there 
has  been  an  immemorial  usage  existing  in  this  level  for  each 
land-owner  to  repair  so  much  of  the  sea  wall  as  fronted  his 
own  particular  land.  If  we  were  to  give  effect  to  the  argu- 
ment which  has  be^n  urged  in  support  of  the  rule,  we 
should  in  effect,  ^ie  subverting  that  usage,  and  changing 
the  whole  value  and  estimate  of  the  level,  llie  usage 
stated  here  would  be  abundant  evidence  before  a  Jury  to 
support  a  prescriptive  obligation  to  repair,  and  how  can  we 
resist  such  evidence  P  It  is  all  on  one  side,  and  no  advan- 
tage could  be  gained  by  directing  an  issue.  Undoubtedly^ 
there  are  exceptions  to  the  generally  liability  to  repair,  as 
for  instance,  although  a  particular  individual  may  be  bound 
to  maintain  the  wall  fronting  his  own  land,  yet,  if  he  has 
previously  done  all  that  the  law  requires  him  to  do,  and  by 
some  extraordinary  flood,  or  other  unusual  violence  of  the 
elements,  the  wall  is  not  sufficient  to  afford  resistance,  then 
he  alone  is  not  to  be  chained,  but  the  expence  of  repair- 
ing is  to  be  rated  upon  die  whole  level.  That  raises  the 
question,  whether,  looking  to  the  whole  of  the  affidavits 
in  this  case,  this  wall  was  in  such  a  state,  as  that  the  da- 
mage would  have  happened  **  without  the  default  of  him, 
who  was  bound  to  keep  it  in  repair."  If  this  question 
were  at  all  doubtful,  the  Court  would  not  have  been  pre- 
pared to  decide  it  upon  affidavits,   but  the  evidence  upou 
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it  18  all  on  one  side.  From  the  affidavits  it  appears,  Aat 
prior  to  this  time  there  had  been  a  presentment  that  the 
ifirall  was  in  an  imperfect  state  of  repair.  That  presentment 
was  never  traversed,  and  the  order  made  upon  it  by  the 
commissioners  was  not  complied  with.  Assuming,  how- 
ever, that  no  such  fact  appeared,  still  there  are  three  de- 
ponents who  state  their  clear  and  decided  opinion,  that  if 
the  wall  had  been  previously  maintained  in  a  proper  state 
of  repair  by  the  front  being  kept  up,  it  would  have  pre- 
vented the  accident  which  had  occurred.  There  is  therefore 
not  even  a  balance  of  testimony  upon  this  point,  and  there- 
fore I  think  we  are  justified  in  dischargbg  this  rule. 


Bayi^by,  Holroyd,  and  Best,  justices,  concurred. 

Rule  discharged,  with  costa. 


s 


Fridayt 
April  18. 

Tenant  dies 
intestate,  in 
ponsession  of 
certain  pre- 
mises.   His 
widow  after 


Doe  v.  Bradbury. 


JjiJECTMENT  by  the  administrator  of  a  person  named 
Burgess,  to  recover  possession  of  certain  premises  in  the 
county  of  Derby.  At  the  trial  before  Park,  J.,  at  the  last 
Assizes  for  that  county,  it  appeared  in  evidence  that  But' 

continuing  to  .....  •  r  .i 

occupy  for  se-  gess,  some  years  smce,  died  m  possession  of  the  premises 
payin/rent  to  ^"  question  intestate.  His  widow  remained  in  possession, 
the  landlord,    ^qJ  pj^jj  ,.g|,j  jq  |j,g  landlord  for  several  years.    Four  or 

marries  a  se-  '^  ,  ,  "^ 

cond  time,  and  five  years  since  she  married  the  defendant  Bradbury,  who 

her  husband  .  i  •         t  •  .    .        i       «      « 

enters  into       took  possession,  and  continued   paying  rent   to   the  land- 

T?Vent  for   ^^^*  ^'**   ^®  knowledge   of    the  lessor  of  the  plaintiff. 

several  years 

to  the  landlord,  and,  npon  the  death  of  the  wife,  the  personal  representative  of  the 
first  hnsband  obtains  administration  of  his  estate  and  effects,  and  brings  ejectment  ip 
evict  the  second  husband  :^Held|  that  the  action  was  maintainable  withoat  giving  a 
formal  notice  to  qoit. 


Dob 
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In  tbc  month  of  November  last  defendant's  wife  dicd^  and 
on  the  12th  of  December  following,  the  lessor  of  the  plain- 
tiff, who  was  agent  of  the  landlord,  obtained  letters  of 
administration  of  the  estate  and  effects  of  Burgess,  the  first  Bradbury. 
husband,  and,  without  giving  the  defendant  notice  to  quit, 
brought  the  present  ejectment.  It  was  contended  at  the 
trial  that  the  action  would  not  lie,  inasmuch  as  the  relation 
of  landlord  and  tenant  had  never  subsisted  between  the 
defendant  and  the  lessor  of  the  plaintiff,  and  that  at  all 
events  the  defendapt  was  entitled  to  notice  to  quit.  The 
learned  Judge,  however,  over-ruled  both  objections,  and 
the  plaintiff  had  a  verdict. 

N.  G.  Clarke  now  moved  for  a  rule  nisi,  to  enter  a  non- 
suit, or  for  a  new  trial,  and  renewed  both  objections. 

Per  Curiam. — ^Thcre  is  no  ground  for  disturbing  this 
verdict.  In  a  court  of  law  the  lessor  of  the  plaintiff  is 
clearly  entitled  to  maintain  ejectment.  After  the  death 
of  Burgess,  the  original  tenant,  bis  wife  was  executrix 
de  son  tort,  until  administration  was  taken  out,  but  hav- 
ing died  before  administration,  the  defendant  must  be 
considered  as  occupying  the  premises  as  agent  for  the 
personal  representative  of  the  first  husband.  The  lessor  of 
the  plaintiff  being  personal  representative,  and  having  taken 
out  administration,  he  had  a  right  to' put  an  end  to  that 
agency  as  soon  as  he  thought  proper.  This  state  of  the 
case  renders  it  unnecessary  that  the  relation  of  landlord 
and  tenant  should  subsist  between  the  lessor  of  plaintiff 
and  the  defendant,  the  former  being  in  law  the  personal  re- 
presentative of  the  intestate.  Unless  therefore  it  can  be 
jsaid  that  the  wife,  as  executrix  of  her  own  wrong,  was  te- 
nant to  herself,  the  objection  now  urged  cannot  prevail. 
If  notice  to  quit  were  necessary,  the  service  of  the  eject-  • 
meut  is  sufficient  notice  to  maintain  this  action. 

Rule  refused. 


^ 
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FridMif^       Do  E,  d.  The  Chnrchwardens  and  Overseers  of  the 

Jipril  18a  i.     ./-v  Wf 

.  N^v^i^  ^^  Orleton  v.  Harpur. 

The  stamte  EjECTMENT  for  a  house  and  land  in  tbe  parish  of 
■«  17.  em-  Orleion,  in  the  county  of  Hereford.  The  house  and  land 
wtlens  and*  ^  question  were  parish  property,  and  the  ejectment  wu 
tlkrumds^^  d  *^*'^"g'*'  ^J  ^^^  parish  officers  for  the  time  being,  by  wtoc 
hereditamenu  of  the  statute  59  Geo.  3.  c.  12.  s.  !?•  The  dedanitioD  cob- 
of  a  body  cor-  tained  four  several  demises ;  first,  by  the  churcbwardeas  and 
Sechlres^hat  overseers  of  the  parish  of  Orleton ;  second,  by  the  oveisecn 
b  "^^u!*?*®"*  ^of  ^^  said  parish;  third,  by  certain  persons  (five  in  nom- 
•pect  thereof,  ber),  naming  them,  but  not  ^escribing  them  as  parish  offi- 
ficieottonanie  ^^^^  of  Orleton;  and,  fourth,  by  four  of  the  said  penoos 
wvd^s  uad     mentioned  in  the  last  demise,  naming  but  not  describing 

overseers  for    them.     At  the  trial  before  Best,  J.,  at  the  last  Assizes  for 

the  time  be-  .  . 

ing,  describing  the  county  of  Hereford,  the  plaintiff  had  a  verdict. 

them  as  the 

chorchwar- 

^  dens  and  over-       jj^  Winter  jiow  moved  for  a  rule  to  shew  cause  why  a  non- 
seers  ot  toe 

poor  of  the  suit  should  not  be  entered,  or  why  a  new  trial  should  not 
which  they  be  granted,  on  the  ground,  that  the  lessors  of  the  plaintiff 
namios^snc^    ^^^  "^^  sufficiently  described  the  character  in  which  they 

parish.  Where  professed  to  sue,  conformably  to  sec.  17.  of  the  statute 
a  declaration  •        i       t>      «  ...  .         --^, 

in  ejectment     above  mentioned.     By  that  section  it  is  enacted,  "  That  la 

dens  and  over-  ^'^  actions  brought  in  respect  of  lands,  &c.  belonging  to 

seers,  contain-  ^he  parish,  it  shall  be  sufficient  to  name  the  churchwardens 
cd  two  sets  of         "^         ' 

coonts,  one  and  overseers  of  the  poor  for  the  time  being,  describing 
them  by  their  them  as  the  churchwardens  and  overseers  of  the  poor  of  tbe 
^r*  fioii^^^  parish  for  which  they  shall  act,  and  naming  such  parish." 
and  the  other    In  this  case  the  declaration  contained  two  sets  of  county 

by  their  inwmi, 

without  their  ope  describing  the  churchwardens  and  overseers   by   their 

i^Vverdict'  ^^^^  rf  office,  without  giving  their  nam^,  and  the  other 

^e  objection,  describing  them  by  their  names  without  naming  their  q^ce. 

cared.  This,  he  contended,  was  insufficient,   inasmuch  as  in  tbt 
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one  they  were  not  named,  though  dumbed,   and  in  the  1823. 

other  they  were  named  but  not  described,  according  to  the  ^■^^/^^^^ 
requisites  of  the  statute.     ISut  v. 


Habpur. 


Per  Curiam. — ^This  olijeetion  conies  too  late  after  ver- 
dict,  whatever  effect  it  mi^  have  had  if  urged  at  the  trial. 
By  the  section  of  the  statute,  upon  which  the  objection 
arises,  the  churchwaldens  and  overseers  are  empowered  to 
accept,  take,  and  bold  lands,  ''  as  a  body  corporate;"  and 
therefore  the  devcripUon,  ''  churchwardens  and  overseers  of 
the  parish/'  naming  the  parish,  would  be  correct  in  point 
of  law,  without  describing  them  by  their  names.  Unless 
the  objection  appears  on  the  record^  it  cannot  be  taken  ad- 
vantage of  on  motion  for  a  new  trial.  This  is  a  mere  formal 
objection,  and  is  cured  by  the  verdict.  No  leave  appears 
to  have  been  given  to  move  for  a  nonsuit,  and  as  no  ii\jus- 
tice  appears  to  have  been  done,  we  cannot  grant  a  new 
trial  upon  a  point  of  mere  form. 

Rule  refused. 


Hall  17.  Arnold.  fWrfiy, 

X  HE  Marshal  bebg  called  upon  to  shew  cause  why  he  A  prisoner  is 
should  not  ps^  the  plaintiff  two  several  sums  of  6l/.  and  coBtemut  is 
25/.  65.  the  facts  disclosed  on  affidavits  were  these  :— An  Jherofethe 

attorney  of  the  Court  had  been  attached  for  not  delivering  King'9  Btneh 
,        ,  .  prison,  bat 

up  deeds  in  his  possession,  and   for  not  paying  over  the  where  Uie 

sums  above-mentioned,  pursuant  to  the  Master's  allocatur,  consequence  of 

and  was  taken  on  tlie  attachment,  and  delivered  into  the  *  ^nreeon's 

.  cerUficate, 

custody  of  the  Marshal.     Whilst  in  custody  he  became  ex-  that  a  prisoner 
tremely  ill,  and  his  life  was  despaired  of.    The  Marshal  ^^  a'con?enip^ 

in  not  paying 
money  pnvsnant  to  the  Master's  alloeatnr,  was  dan;reroaMy  ill,  and  woold  die  if  closely 
confined,  allowed  the  prisoner  the  rules  until  he  got  better,  and  afterwards  confined  him 
ai^in  within  the  walls,  the  Court  refused  to  proceed  against  the  Marshal,  by  ordering 
bun  to  pay  the  money,  for  the  non-payment  ot  which  the  prisoner  was  in  contempt,  and 
dismissed  the  application  with  costs. 


Hall 

V. 
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1823.  consulted  a  surgeon,  who  certified  that  close  confinemetit 
would  be  fatal  to  the  prisoner's  life^  and  acting  upon  this 
certificate  the  Marshal  admitted  his  prisoner  to  the  nlles, 
Arnold,  g^d  his  health  becoming  amended^  he  was  again  taken  back 
within  the  walls  of  the  prison.  The  question  now  was, 
whether  the  Marshal  was  liable  to  pay  the  sums  above- 
taientioned  in  consequence  of  his  allied  breach  of  dntyio 
-allowing'  a  prisoner  in  custody  upon  an  attachment  to  have 
the  benefit  of  the  rules,  contrary  to  law. 

Scarlett,  for  the  Marshal,  contended,  that  supposing  a 

prisoner  in  custody  on  attachment  was  not  entitled,  strictly 

-speaking,  to  <  the  rules  of  the  prison,  still,  in  a  case  of  this 

^lescription,   where   the  Marshal    acted   from     motives  of 

humanity,  in  order  to  save  the  life  of  his  prisoner,  the  Court 

would  not  visit  him   in  this  summary  manner,  and  punish 

him  as  for  an  escape.     The  Court  must  be  satisfied  that  the 

Marshal  acted  from  culpable  moUves.     Here  all  culpability 

was  negatived,  and  the  rule  ought  to  be  discharged  with 

costs. 

Chiity,  contrd,  urged,  that  the  Marshal  had  no  power  to 
grant  the  rules  to  a  prisoner  in  custody  on  attachment 
The  prisoner  in  such  case  was  in  custody  for  punishment, 
and  was  not  entitled  to  the  same  indulgence  as  prisoners  for 
debt.  In  allowing  this  person  to  have  the  rules,  the  Mar- 
shal was  clearly  *  guilty  of  misconduct,  and  was  bound  to 
pay  the  sums  of  money  for  which  his  prisoner  was  de- 
tained. 

-Per  Curiam.— This  isan  application  against  the  Mar- 
shal, suggesting  that  in  violation  of  his  duty  he  has  allowed 
the  benefit  of  the  rules  to  a  prisoner  to  whom  by  law  he 
ought  not  to  grant  such  an  indulgence.  It  may  be  true,  that 
generally  speaking,  persons  in  custody  for  a  contempt,  are 
not  entitled  to  the  rules  of  the  King's  Bench  prison ;  bat 
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upon  what  ground  was  this  person  allowed  the  rules  i  Tlie 
Marshal  is  informed  that  his  prisoner  is  in  an  extremely 
dangerous  state  of  health,  and  that  close  confinement  may 
be  fatal  to  his  life.  In  the  opinion  of  the  surgeon,  \rho 
sends  his  certi6cate,  the  prisoner  is  likely  to  die  if  his  close 
confinement  is  continued.  Acting  upon  this  suggestion,  the 
Marshal  allows  the  party  to  take  qp  his  residence  in  a  lodg^ 
ing  within  the  rules,  where  he  is  as  much  in  confinement, 
for  the  purpose  of  safe  custody,  as  if  he  were  within  the 
walls  of  the  prison,  and  after  a  short  time,  he  is  brought 
back  to  his  former  custody.  Under  such  circumstances  we 
think  we  are  not  bound  to  punish  the  Marshal  as  for  mis- 
conduct. The  question  then  remains,  whether  the  Marshal 
is  to  pay  the  costs  of  this  application,  or  the  person  who 
brought  him  here  to  shew  cause  against  this  rule.  It  is 
stated  that  this  application  was  made  to  the  Court  without 
any  previous  application  to  the  Marshal.  If  the  party  had 
first  applied  to  the  Marshal,  he  would  have  been  informed 
of  the  cause  which  induced  him  to  allow  the  benefit  of  the 
rules  to  his  prisoner,  and  then  he  would  have  found  that 
there  was  no  ground  for  this  application,  but  as  he  has 
thought  fit  to  bring  the  Marshal  here  without  cause,  we 
think  he  ought  to  pay  the  costs  of  the  application. 

Rule  discharged,  with  costs. 
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J^^ffjf,  Tru SCOTT  and  Others  9.  Marsh  and  Olliers. 

April  18. 


J.  takes  from  iflLSSU\{FSIT  for  moDiey  had  and  received   by  the  de« 

tVorks  a  piece  feodants  as  stake-liolder?.     At  the  trial  before  Abbott ^  C.  J^ 

%Iutmdt^  at  the  Middksex  adjourned  Sittings  after  last  Hi/ofy  Tern, 

for  tlie  erec-  the  case  was  this: — ^Two  persons  usLUied  Brin^tey,  having 

ries  at  the  hired  from  the  Board  o£  Works  a  piece  o£  giK»*nd  m  Htut" 

tionf  aiid'im-^'  fna//5^  for  the  erection  of  galleries,  atlhe  corofiataoa  of  hii 

derleupartof  present  Majesty,  underlet  a.  portion  of  the  groimd  tothe 

same  terms,  plaintifis  for  ifae  sum  of  4352.  which  was  p^id  by  the  pJain^ 

paid  by  B.  to  ^^  ^  Mps9TB.  Brindl^^    and  by  them  deposiled,  hl  the 

^rs  it  *in  fhr'  ^°^^  ^^  ^^^  defendants,  their  bankers^  with  the  foU^wiig 

hands  of  bis  memorandum : — '^  Lotidon,  July  64h,  I8i>,   We,  the  under* 

bankers,  with  a      ...  .  .  1  ^  «  »     •« 

condition,  that  Signed,  Afy  place  m  your  hands  the  sum  of  4^L,  to  be  paid 

tion  does'^not*  ^^^  ^^  ^'^^  underwritten  Jehu  TpuscM  and  Cow,  in  a|ac  the 

^^'cTth'^^^'t '  pr^P^^^  coronation  does  not  take  place,  and  in  Gonsequence 

Inconsequence  that  the  Board  of  Works  do  not  charge  ib^  underwritten 

the  Board  tf  •'•  ^^^^  ^«  Brifidley  and  Qq.  with  the  rent  agreed  by  then  to 

•  i^7!^'\o''be'"rr.   ^  P^  ^"^^  ^  ^^^^  ^f  ^«  scaffoldii^^  Palace  Yar4.  the 

turned  to/;.       ground  on.  a  part  of*  which  has  been  t|iken  fPMtk^  BHudk^ 

The  corona-  ,  . 

tlon  does  take   and  Co.  by  Truscott  and  Co.  at  that  rate.     But  in  case  of 

con^scquence"  *"^  ^  ^^^  "^^^  beii^  remitted  to  Brindley  and  Co.^  then  the 
of  the  specula-  ^^[^  gum  Qf  455/,  to  bc  paid  over  to  the  account  of  James 

tion  l>emg  un-  '^ 

profitable  to  Burton,  Signed  J.  and  1\  Brindley.  To  Messrs.  Aiarsh 
the  Crown'  ^^^  ^'^•"  'I  he  coronation  having  taken  place,  and  tlie  par- 
whol^rent  to     ^*^®  being  out  of  pocket  by  the  speculation,  Messrs.  Brind- 

A,,  who  re-  /ey  petitioned  the  Lords  of  the  Treasury  to  remit  the  rent, 
fuses  to  return  ,    ,         ,x,  .  .^  .        ,  , 

t!ie  money  paid   and  the  whole  rent  was  m  pomt  of  fact  remitted  to  them, 

liTld  ^  that'fi.    including  that  portion  of  ground  which  they  had    underlet 

inightmain-  ^q  the  plaintiffs.  ^J he  plaintiffs  inconsequence  applied  to 
tarn  assumpsit  •  *  \  ^ 

for  money  had  Messrs.  Brindlej/  to  return  them  the  money  deposited  with 

against  the  the  defendants,  but  the  application  was  rejected,  and  the  pre- 

suke^holdera.  *^"^  action  was  brought.     It  was  submitted,  on  the  part  of 

^  the  defendants,  that  the  acliqjp  could  not  be  in^t^ig^i 


Truscott 
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because   the  only  condition  which  was  to  defeat  Messrs. 

hrindleys  right  to  the  rent,  was,  that  of  the  coronation  not 

taking  place,  and  as  that  event  had  happei>ed,  the  plaintiffs 

had  no  claim  to  recover  the  itioney  bfeck.     The  Lord  Chief      Marsh. 

Justice  over-ruled  the  objection,  and  the  plaintiffs  had  a 

verdict;  with  leave  to  the  defendants  to  move  to  enter  a 

fioofiuit* 

F.  Polbck  now  moved  accordingly,  and  renewed  the  ob* 
jection,  contending^  that  at  any  rate  the  form  of  action  had 
been  miioonceited,  because,  as  the  coronation  had  taken 
place,  the  only  contingency  upon  which  the  money  could 
become  payable  to  the  plaintiffs  had  happened,  and  there- 
fore it  could  not  possibly  be  considered  as  money  had  and 
received  to  their  use.     But, 

Peh  CuRiAM.-^The  form  of  action  is  perfectly  consistent 
with  the  fects  of  the  case,  and  the  verdict  found  is  the  only 
one  by  which  justice  could  be  done  between  the  parties* 
The  whole  piece  of-  ground  is  let  to  Brindley  and  Co.  by 
the  Crown,  with  an  understanding  that  the  plaintiffs  are  to 
have  a  part  of  it  upon  precisely  the  same  terms.  Brindley 
and  Go.  were  then  in  the  situation  of  trustees  pro  tanto  for 
the  planitiffs>  and  when  the  Crown  remitted  the  rent  to 
them>  it  was  in  effect  remitted  to  the  plaintiffs  also.  If 
Brindky  nudCo.  were  to  retain  this  money,  they  would 
commit  a  fraud  upon  the  Crown,  because,  if  it  is  payable 
ta  any  person,  it  is  payable  to  the  Crown.  This  money  was 
dearly  had  and  receited  by  the  defendants  for  the  plaintiffs 
use.  One  of  the  conditions  is,  that  of  the  rent  not  being 
remitted.  In  that  case  the  money  is  to  belong  to  Brindley 
and  Co. ;  in  the  other,  it  is  to  belong  to  the  plaintifis.  The 
rent  was  remitted  ;  from  that  moment  the  money  became  the 
property  of  the  plaintiffs,  in  the  hands  of  the  defendants, 
and  may  be  recovered  from  them  in  this  form  of  action. 

Rule  refused* 
2  z  2 
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^^m^*  AnCA»TK»  ».  MiLLINe. 

JtfrH  19. 

Taumt  froB  XRESPASS.  The  deckratkm  stated,  dat  tbe  pbiDtf 
Mag  dctiroiif  being  possessed  of  a  certain  dwellbg-house,  in  which  wts9 
boate  for  a       some   furniture,  and   a  quantity  of   wearing   appard,   de- 

^atfter,  qnlu   fendant  broke  and  entered  the  same,  and  quitted  and  left  it 

•o4  lea? cfl  It     .  .  , 

locked  op,       in  so  insecure  a  state,  that  by  reason  thereof  certaio  per- 

to  Uf  hmdiotd  ^ona,  to  the  phuntiff  unknown,  entered  and  robbed  the  howe 
Us^bM»Dr''&  ^  divers  articles  of  the  said  fiuBiture  and  wearing  appareL 
•WJJrtiiolty  Plea,  first,  the  general  issue.  Not  Guilty;  and,  second, 
aod  for  that  leave  and  licence,  and  issue  thereon.  At  the  trial  before 
SleTi^with^  -P^^*'  •'•'  ®^  *®  ^^^  Assizes  for  Lincolnshire,  it  appeared 

aeifhlNmr.  An  Jq  evidence  that  the  defendant  was  landlord  of  the  house  in 

opportonity  of  ,  .     ./i. 

letting  offen,    question,  and  had  let  the  same  to  the  plaintm  as  tenant 

who  hn^he"*  ^^°>   X^^  ^^  jezT.    The  plaintiff  was  commander  of  a 

aSeonded'the  ^®**^'  trading  from  Lincoln  to  London^    Three  months  be- 

landlord  en-  fore  the  end  of  the  year  the  plaintiff  quitted  the  boos^ 

a  hdier       ^  leaving  it  locked  up ;  but  being  desirous  of  letting  the  house 

afsinft  the  fQf  i]jQ  remainder  of  the  year,  he  communicated  his  wishes 

raitioa  the  to   the  defendant,   and  requested,  that  if  an  opportunity 

dow,aiid, after  offered,  he  would  let  it  during  his  absence  on  a  voyage  to 

^^^iJtyrla  London.    For  this  purpose  he  lefi  the  key  of  the   house 

it  in  the  same  %vith  a  neighbour,  and  informed  the  defendant  of  that  cir- 

•tateas  be-  . 

fore.    The        cumstance,  and  told  him  that  he  might  have  it  upon  appli- 

wardf  enter-^'  cation  when  wanted*  During  the  plaintiff's  absence,  an 
ed  by  per-  opportunity  offered  of  letting  the  house,  and  in  order  that 
and  tome  of  the  proposed  tenant  might  have  a  view,  the  defendant  ap- 
fomitnre  and     plied  to  have  the  key,  but  found  that  the  person  in  whose 

inBrii*ito£n*"  '**°^®   *^  ^^  '^^^^  ^^^^9  ^^  absconded.    Tlie  defendant, 

TreapaM  U       fiadinit  that  he  had  no  means  of  enterinir  the  house  in  tbe 

brought  ^  ^ 

ajiainat  the 

laudlord  for  breaking  and  entering  the  house,  and  leaving  it  insecure,  per  quod  tenant'^ 

fnmiture  and  wearing  ap|>arel  were  stoleo  ;-^Iteld,  that  a  plea  of  leave  and  licence 

BO  iM)«wf  r  to  the  actiuu* 


-> 


AUCASTBR 
V. 


i:astbr  term^  fovrth  geo.  iv.  715 

ordinary  >vay,  applied  to  a  blacksmith  in  the  neighbourhood,  1823. 
and  it  was  resolved,  that  the  best  mode  of  entering  was  by 
a  ladder^  placed  against  the  first-floor  window.  Accord- 
ingly* a  ladder  was  procured,  and  an  entrance  gained  in  the  MjLuiia. 
manner  suggested,  by  raising  up  the  window.  After  the 
house  was  thus  shewn  to  the  proposed  tenant,  the  parties 
left  it  in  the  same  state  in  which  they  found  it.  There  were 
no  fastenings  to  the  window.  Some  nights  afterwards  the 
house  was  entered,  as  was  supposed,  in  the  same  way,  by 
«ome  person  or  persons  unknown,  and  several  articles  of 
the  plaintiff's  furniture  and  wearing  apparel  were  stolen ; 
to  recover  the  value  of  which  this  action  was  brought. 
It  was  contended,  on  the  part  of  the  defendant,  that  upon 
these  facts  the  plea  of  leave  and  licence  was  a  complete 
answer  to  the  action ;  but  the  learned  Judge  was  of  opinion, 
tliat  the  licence  given  did  not  justify  an  entrance  in  the  man- 
ner proved  in  evidence,  and  after  charging  the  Jury  that 
the  evidence,  if  believed,  was  sufficient  to  establish  the 
trespass  complained  of,  the  Jury  found  their  verdict  for  the 
plaintiff,  damages  20/. 

Faughan,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  aside,  and  a  new  trial  granted,  on 
the  ground,  first,  of  misdirection  on  the  part  of  the  learned 
Judge ;  and,  second,  that  the  verdict  was  against  evidence. 
He  contended,  that  under  the  plea  of  licence,  the  entry  by 
the  defendant  in  the  manner  proved  was  fully  justified,  both 
in  law  and  under  the  circumstances  of  the  case ;  the  per- 
mission to  enter  was  not  limited  by  any  restrictions  or  con«> 
ditions,  and  for  such  a  purpose  an  entry  by  a  window  was 
quite  as  legal  and  justifiable  as  the  more  usual  mode  of  en- 
tering by  the  door. 

Per  Curiam. — ^The  licence  pleaded  could  not  warrant 
such  a  mode  of  entry  as  that  proved  in  evidence.  The  act 
of  raising  a  ladder,   and  opening  the  window  of  an  ua- 
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18S3(.  pibCected  houfe^  was  ad  invilatieh  to  evil'-dnposed  penoiis* 
to  t^e  advantage  of  the  same  means  to  enter  ftv  dBriionast 
purposes.  That  result  m  fact  foUowed,  and  for  the  itguiy 
MiukiH>.  sustained  the  defendant  is  dearly  liaUe*  The  directioii  of 
the  learned  Judge  yns  therefore  perfectly  ooirect^  and  dieie 
is  no  ground  for  dtsturlung  the  Yehdict. 

A   Ride  refused. 


AaexsTfea 


Murduy^  DoE.  d.  BiGGs  V.  White  and  Others. 

April  19. 


By  marriage-    JjiJECTMENT  to  recover  the  possession  of  Imods  and 
hnsb^'^^a     premiseBi  situate  in  the  pairish  of  Godford  St.  Peter,  in  the 

UteToMlfe*"    ^^"^y  ®^  '^***-    '^®  *"^^  ^^  *^  ^^  ^^^  ^^^  :— 'fhe 

with  power  to  lessor  of  the  plaintiff  daimed  title  to  die  premsses  under  a 

Kfant  leases 

for  twenty-one  deed  of  conv^eyancey  bearing  date   nxhNvvrmber,   1818> 

fw.**'ln°''  executed  to  him  by  a  Mre.  Parry,  who  had  the  fee.  The 
breach  of  the  estate  had  fonneriy  belonged  to  a  Mr.  Suunder$y  the  frst 
grants  a  lease  husband  of  Mrs.  Parry,  who  at  his  death  devised  it  to. 
ty-nine  years)  ^^^  ^^  f^^*  Upon  her  second  niarriagei  the  estate  was 
deterniinable  gnmted  by  deed  of  marriage  settlement  to  Parry  for  his 
Wife  survives  life,  with  power  to  grant  leases  upon  certain  conditicms  spe* 
veys  the  fee  to  ctfied  in  the  deed,  one  of  which  was,  that  no  lease  diouid 
conv^ance^*fa  ^,  8*^"^^  Upon  lives,  or  for  a  longer  term  than  tvrenty^oae 
recited,  the  years.  On  Slst  December,  1793,  Parry  granted  a  lease  to 
who  u  recogw  the  Rev.  J.  Dampkr  for  a  term  of  ninety-nine  years,  deter- 
being  tlnianUn  inhNd)le  upon  lives^  which,  in  1805,  was  assigned  by  him 
SSewut"  '^^  ^^  certain  other  pers<ms,  and  subsequently  by  them  to  the 
the  yearly  rent  defendants.  Parry  died  in  1814,  and  in  1818,  Mrs.  Parry 
B.brings^ject-  conveyed  the  whole  estate  to  the  lessor  of  the  plahitiff  for  a 
Se"a.SS?^  valuable  consideration.  At  the  trial  before  Huilock,  B.,  at. 
of  the  lease:-—  the  last  Assizes  ior  Wiltshire,  it  was  objected,  that  as  no 

Held,  that  tlie  .  _  i  ■ 

lease  being       demand  of  possession  had  been  served  b^ore  the  aK:tiou  was 
recital  being    brought,  tlie  plaintiff  must  be  nonsuited,  but  the  leareed 

only  matter  of     • 

description,  no  demand  of  possession  was  necessary  to  sustain  the  acti^iu 
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Judge  over-ruled  the  objection,  and  the  plaintiff  had  a  ver- 
dicty  with  liberty  to  the  defendants  to  move  to  enter  a  uou- 

.  -^  I)OK 

suit.  V. 


Pell,  Serjt.,  obw  mo^ed  accoitlin'gly,  dod  contended^  that 
the  objection  was  fatal  to  the  action.  The  deed  under 
which  tbt  \hBsor  of  the  plaintiff  claimed  title,  expressly  re- 
tognised  the  tenancy  of  (be  dcTe'ndants,  for  it  described  the 
property  as  being  then  in  their  possession  at  a  ciertain  yearly 
rctit.  It  was  qaite  clea^,  therefore,  that  Mrs.  Party  could 
not  have  maintained  ejectuient  for  the  premiscfs  without 
niakhi^  a  previous  demand  of  possession,  and  consequently 
ihe  lessor  of  the  phintiff,  «tfao  fiow  rt^prcsented  her,  and 
stood  precisely  in  the  same  situation  as  she  had  pi-evioiisly 
stood,  wds  bound  by  the  Mffte  f{x\t,  bnd  ought  to  have 
made  a  demand.  The  detd  undcf  wlii^h  he  claims,  treats 
the  lease,  of  which  thid  defeiidants  lire  the  assignees,  as  a 
valid  and  existiiig  leiase,  and  he  ciimot  go  out  of  the  Ian* 
guage  of  that  de(!d,  atid  treat  thai  lease  as  a  nullity. 

Per  Curiam. — The  supposed  fccoghition  of  the  lease 
which  the  defendants  hold,  in  the  conveyance  from  Mrs. 
Party  to  Mi*.  Bigg^i  does  not  exist  ih  the  degree  contended 
for,  nor  cart-y  with  ft  the  effect  attribtited  to  it.  It  is  no 
recognition  of  thS  defendants  as  the  tenants  in  possession, 
which  it  must  be  in  order  to  have  any  such  effect.  It  is 
mere  fttiatter  of  destriptioh,  a  mere  mode  of  specifically 
pointing  out  thoS^  particular  lainds,  and  is  not  in  any  degn;c 
binding  either  upbil  Mrs.  Parry,  or  the  lessor  of  the  plain- 
tiff. Nor  is  it  [Possible  that  it  should  be  binding  in  law, 
^ven  if  the  words  had  been  more  clear  and  unequivocuf. 
The  lease  ^hich  the  defendants  hold  is  a  nullity ;  it  was 
made  ih  direct  violation  of  the  power,  and  is  absolutely  void. 
The  defehdatlts,  therefore,  are  not  tenants,  tliey  have  no  title 
to  the  possession,  and  consequently  no  right  to  a  demand  of 
'  |H)sscssioi). 

Rale  refused. 


White. 
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Srfurdajf,      GooDTiTLE,  d.The  MASTER  and  Fellows  of  Lincoln 

April  19.  _-  X  ^1     1 

s,^,^"^  College  v.  Lee,  Clerk. 

A  spiritual  Ejectment  to  recover  the  possession  of  the  parish 
person,  who  m  . 

▼irtae  of  hit  church  and  church-yard  of  Long  Coombty  in  the  county  of 
lain  of  a  col-  Oxford,  together  with  a  dwelling-house  and  premises  in  the 
I^cy**  wtth'a  ^"^®  parish^     At  the  trial  before  Bosanquet,  Seijt.,  at  the 

dwelling  at-      last  Assizes  for  Oxfordshire,  it  appeared  that  the  defendant 

tacbed  thereto,  .   *'  . 

and  ceasing  to  had  been  by  Lincoln  College  appointed  chaplain    of  Long 

of  chaplaiii,^     Coombe,  and  becanote  possessed  of  the  church   and  other 

retains  posses-  premises  mentioned  in  the  declaration,  in  virtue  of  his 
•ion  of  the        *^        ^ 

dwelling,  is  appointment;  but  having  ceased  to  hold  tlie  office,  and 
within  the  being  required  to  give  up  the  curacy  and  dwelling-house, 
mining  of  |,g  declined  doing  so,  and  the  present  action  was  brought 
s.  67,  and  may  The  notice   to  quit  was  dated  the  1st  of  December,  1820^ 

De  evicted  bv  ___ 

notice  to  quit  and  was  **  to  quit  forthwith,*'  The  lessors  of  the  plaintiff 
hnot^^titlcd  ^^^  *  verdict  generally,  with  liberty  to  the  defendant  to  move 

to  the  three      to  confine  the  verdict  to  the  church  and  churclv-yard  only, 
months'  notice  ,  *^  '^ 

required  to  be 

^tate,  with  Jervis  now  moved  accordingly,  and  grounded  his  applica- 

Se  bis"hJ°'  **^  *'®"  "P^"  *®  statute  57  Geo.  3.  c.  99-  s.  67,  which  provides, 

**  that  it  shall  not  be  lawful  for  the  rector  or  vicar,  or  other 
person,  holding  a  benefice,  in  any  case  in  which  the  parson- 
age or  vicarage,  or  usual  house  of  residence,   shall  have 
been   assigned  to  the  curate  for  a  residence,  to  dispossess 
such  curate,  or  take  possession  thereof,  until  the  permission 
of  the  bishop  shall  have  been  given  in  writing  for  that  pur- 
pose, and  three  months'  notice  of  such  his  intention  to  the 
curate.''    Now,  in  this  case,  the  only  notice  given  to  the 
defendant  was  to  quit  forthwith ;  there  was  no  three  months' 
notice,  nor  any  permission  of  the  bishop  given ;  and  there- 
fore as  the  defendant  was  a  resident  curate,  it  was  clear, 
upon  the  face  of  this  section,  that  the  present  action  could 
not  be  supported  with  reference  to  the  dwelling-house. 
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Per  Curiam. — ^Tbe  statute  is  confined  to  cases  where 
the  curacy  continues  up  to  the  time  of  giving  the  notice  to 
quit.  Here  the  curacy,  if  it  can  be  so  called,  had  deter- 
mined from  the  moment  when  the  defendant  ceased  to  fill 
the  office  of  chaplain,  and  consequently  he  was  not,  when 
the  notice  was  given,  a  resident  curate  within  the  protection 
of  the  act.  But  there  is  a  still  stronger  ground  against  this 
application ;  for  the  defendant  was  never  a  curate  within  the 
language  and  meaning  of  the  legislature;  he  was  only  a 
chaplain,  which  is  a  perfectly  distinct  character,  and  not 
included  in  the  words  of  the  clause,  which  applies  only  to 
a  curate  who  holds  under  a  spiritual  rector  or  vicar. 
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GOODTITLB 
V, 

Lee. 


Rule  refused. 


Cocker  v.  Crompton. 


TueMdafff 
April  ^t. 


Jl  res  pass  for  breaking  and  entering  ''  a  certain  close  Where  plain- 
of  the  plaiutiflf,   called  the  Homej/ard,    in  the    parbh   of  ^^J^  clafwam 

Presltcich  cum  Oldham,  in  the  county  of  Lancaster  J"    Plea,  {^^^^  begins 

'  -^  'by  naming  his 

that  the  said  close  called  the  Homeyard,  in  the  said  parish,  own  close,  it  is 

in  which,  Scc.  is  the  soil  and  freehold  of  the   defendant,  for  him  to  new 

Issue  upon  this  plea.      At  the  trial  before  Holroyd,  J.,  p]^f"^.* 

at  tlie  last  Assizes  for  the  county  of  Lancaster,  the  plain-  """"^  tenemen- 

tjn  having  merely  proved  his  possession  of  a  dose  called  the  fore,  in  tres- 

Homeyard,  in  the  parish  of  Prestwich  cum  Oldham,  and  an  fn^^nd^  enur* 

act  of  trespass  upon  it  by  the  defendant,  it  was  objected  »nga  certain 

*^  *^  "^  '  •*     ^       close  of  plain- 

tliat  as  the  defendant  had  put  upon  the  record  a  plea  which  tiff  called  the 
rendered  it  doubtfid  to  which  party  the  close  called    the  pi^l^^t'the 
Homeyard  really  belonged,  it  was  the  duty  of  the  plaintiff  *aUed^*the 

to  have  new  assigned  instead  of  taking  issue  on  the  plea,  Homeyard  is 

.  ar       ^  ^lj^  g^ll  jijjj 

freehold  of 
defendant,  and  i^^iie  thereon,  which  is  found  for  the  plaintiff :— Held,  Uiat  a  new  assign- 
ment was  Unnecessary. 


Cocker 


CAsos  IN  Texs  euros  Bsvcvi. 

immI  8o  to  have  iimtAti  hi$  dooe  cmlled  die  HamkymrA  » 
the  particMllur  dote  in  which  the  trespaM  wms  rwi— iltfii 


V.  whei^sa^,  «p6a  Ihe  present  state  df  die  secoid  and  the  tm^ 

dence^  it  wss  ^te  micaittin  whether  diere  were  #ot  fire 


doses  caikd  die  Humq^mrd,  in  the  seme  piariak^  nafl  npoa 
which  of  them  the  defewknt  hnd  entcfeA.  The  lesnnil 
J«idge,  how^ver»  being  of  ophiioa  that  no  oew  nmi|,nsw'ai 
wte  necessary>  the  pUiadff  had  a  Tetdtct,  with  libcfty  fer 
the  defendant  to  move  to  enter  a  iionsnit. 

.  Cra$3f  Seijt.,  Iiow  moved  accordinglj,  and  relied  opon  the 
objection  raised  at  the  trial  as  fatal  to  die  plaintiff's  casti 

It  was  clearly  the  duty  of  the  plaintiff  to  identify  his  own 
close  as  that  in  .which  the  trespass  had  been  committed,  and 
to  remove  all  uncertainty  and  doubt  as  to  his  own  right  of 
action.  This  could  only  be  done  in  the  state  of  this  record 
by  new  assigning,  and  that  course  he  ought  to  have  adopted. 
Some  of  the  old  cases  are  indeed  opposed  to  this  doctrbe, 
D^er,  23  b.  and  Ricknutn  v.  Coxt  {a) ;  but  more  modern 
decisions  have  laid  down  the  rule  now  contended  for,  9a4 
seem  in  principle  fully  to  gbvefen  the  {i^fesent  case.  He  cited 
Goodright  V.  Rich{b),  whefe  Lattrence,  J.,  said,  "not- 
withstanding the  case  in  Dyer,  according  to  the  modern 
practice,  if  the  defendant  plead  liberum  tenementum,  the 
plaintiff  is  driven  to  a  new  assignment,  in  which  he  must 
specify  the  close,"  and  Hawke  v.  Bacon  (c). 

Abbott,  C.  J. — I  take  it  to  be  quite  clear,  that  wheit 
the  plaintiff  in  an  action  of  trespass  begins  by  naming  his 
own  close,  it  is  not  necessary  for  him  to  new  assign  afters 
]|^lea  of  liber^im  tenetnentum ;  but  that  where  no  name  is 
in  the  first  instance  given,  he  is  driven  by  sudi  a  plea  to  a 
new  assignment.  When  the  plaintiff  in  this  case  has  proved 
a  trespass  in  his  own  close  of  a  paiticular  name,  it  is  no 
answer  for  the  defendant  to  say,  that  he  has  a  close  of  the 

(a)  Cro.  Jac,  694.  (A)  7T.  R.  327..  (c)  t  Taunt  156. 
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same  nan^e.    Id  sncii  an  issue  Ae  bartheti  of  proof  n  on 
the  defendant;  for  his  plea  <<  that  ^Ae  mid  cUm,  &c.  is  bis 


soil  and  freehold/^  is  disproved  by  the  plaintiff's  evidente^  x,, 

and  is  in  efi^  an  admission  of  the  truth  of  the  plaintiff's .  Cromwom. 
averment.     I  am  therefore  of  opinion^    that  there  is  no 
groHlid  ibr  the  present  application.  ' 

Bayley,  J. — In  the  old  forms  of  pleading  it  was  not 
usual  for  the  plaintiff  to  name  the  locus  in  quo  specifically, 
and  therefore  it  was  competent  to  the  defendant  to  give  it  a 
particular  name  in  his  plea,  and  so  to  render  it  necessary 
f(M*  the  'plamtiff  to  identify  it  as  his  own,  by  a  new  assign* 
ment.  But  where  the  plaintiff  begins  by  naming  the  close, 
that  necessity  does  not  arise.  If  the  defendant  wished  to 
drive  the  plaintiff  to  a  new  assignment,  he  should  have  set 
out  the  close  with  the  abuttals  and  boundaries,  and  not  have 
confined  his  specification  of*  it  to  name  alone. 

HoLROYD,  J.— The  issue  in  the  cause  was,  whether  the 
dose  in  which  the  plaintiff  alleged  the  trespass  to  have 
been  tX)mHiitted,  was  the  freehold  of  the  defendant  or  not. 
There  was  no  issue  as  to  any  other  close.  The  pkiintiff 
pcoved  a  trespass  in  his  close  called  tlie  Uomeyard,  and  the 
defendant  cannot  answer  that  evidence  by  merely  pleading 
that  he  did  the  act  complained  of  in  his  dose ;  he.  mast 
prove  that  it  is  his  close,  and  how  the  trespass  was  justifi- 
able, lliis  he  has  not  done,  and  therefore  the  issue  is 
satisfactorily  proved  for  the  plaintiff.  ITie  rule  of  plead- 
ing, hs  now  laid  donti  by  the  Court,  will,  I  bdicve,  be 
found  to  be  warranted  by  a  nik  of  Court,  of  the  date  of 
1^3,  No.  12;  and  in  Ra^alCs  Entries,  under  the  title  of 
"  aose." 

BiBST,  J. — ^The  only  olject  of  a  new  assignment  is  to 
render  the  issue  to  be  tried,  more  deiinite  and  precise.  It 
would  have  had  no  such  effect  in  tbe  present  case  eve^  if 
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1823.  it  had  been  pleaded,  and  it  was  besides  perfectlj 

'^'^^^^^^  sary ;  for  the  issue  upon  the  plea  was  as  definite  and  piedse 

,^.  as  any  thing  can  possibly  be.    That  issue   has  been  feuad 

CaoMFToa,  fQ|.  ijig  plaintiflF,  and  in  my  opinion  veiy  correctly. 

Rule  refiiaed. 


7W»i«9,  Mitchell  r.  Mitchinuam. 

AfrUtt. 

Habeas  corpus  jLN  this  case  the  defendant  had  been  sued  by  plaint  m  the 
d^  not  lie  to  ^>'ough  Court  of  Newcasik^upon-I^fne,  and  after  appear- 

remove  the       ^nce  entered,  took  out  a  habeas  corpus  cum  cnusft.  to  rc- 

proceedipfs  ... 

from  ao  infe-    move  the  proceedings  into  this  Court.    Last  Term  a  rule 

tioD  into  this  ^^  ^^^^  obtained  for  quashing  the  writ  of  habeas  corpus  for 
U^iu>TCan  ^t  "TcgiJ*"^*  ^A  costs ;  and  on  shewing  cause  now,  d» 
the  defendant  question  was.  whether  a  writ  of  habeas  corpus  cum  cansi 

is  actnally  or  .  .••••• 

virtoallyin  the  would  lie  to  remove  proceedings  from  an  inferior  jurisdK- 
Conrt  ^ow.  ^  ^^^n  into  this  Court,  unless  the  process  was  by  capias,  or 

other  proceedings  against  the  body  of  the  party.  It  was 
conceded,  that  in  this  case  the  proceedings  were  ouly  by 
plaint,  which  required  no  more  than  a  common  appearance. 

Chitty  shewed  cause  against  the  rule,  and  contended,  that 
the  constant  practice  had  been  to  remove  by  habeas  crorpus 
the  proceedings  of  an  inferior  Court,  whether  the  body  of 
the  party  was  actually  or  virtually  in  the  custody  of  the 
Court  below.  It  had  never  been  expressly  decided  that  the 
habeas  corpus  cum  caus&  did  not  lie,  unless  the  proceedings 
were  by  attachment  or  other  process  against  the  body.  With 
respect  to  the  writ  of  certiorari,  it  is  laid  down  generally  in 
Tidd*s  Practice,  that  that  writ  lies  for  the  removal  of  all 
causes  from  inferior  Courts,  whether  the  proceeding  be  by 
capias  or  otherwise.  No  good  reason  could  be  ass^ned 
why  the  same  practice  shoidd  jiot  prevail  with  respect  to  the 
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\vrit  of  habeas  corpus.  In  Goodright  v.  Dring  (a),  the 
Court  last  Term  held,  tliat  to  remove  an  ejectment  from  an 
inferior  Court,  the  certiorari  was  the  proper  writ,  but  no 
distinction  was  taken  as  to  whether  the  proceedings  were  or 
were  not  against  the  body  of  the  party*  He  also  referred  to 
Cox  V.  Hart  (fi). 


Mitchell 

V, 

MiTCHIlf. 

BAM. 


Tindal,  contrd,  was  stopped  by  the  Court. 


Pbr  Curiam. — ^This  is  not  a  case  in  which  the  habeas 
corpus  cum  caus&  will  lie.  The  proceeding  is  by  plaint, 
and  not  by  attachment^  or  other  process  against  the  body. 
The  habeas  corpus  cannot  issue,  unless  it  appears  that  the 
inferior  Court  is  either  virtually  or  actually  in  possession  of 
the  body.  It  is  said^  that  there  is  no  express  authority  for 
this,  but  we  need  only  the  authority  of  principle,  which  is, 
that  the  writ  of  habeas  corpus  must  be  directed  to  some 
Court  having  the  body,  either  actually,  or  in  the  eye  of  the 
Jaw,  in  its  custody.  Here  the  party  is  not  in  custody  really 
or  virtually ;  the  process  only  requires  an  appearance,  which 
may  be  done  by  attorney.  Bailable  process  is  not  requisite 
to  entitle  the  party  to  the  habeas  corpus ;  the  distinction 
applies  to  cases  where  the  language  of  the  process  requires 
the  body  to  be  taken,  although  common  bail  be  sufficient. 
When  common  bail  is  filed,  still  the  party  in  the  eye  of  tlie 
Jaw  is  in  custody,  and  in  such  case  the  habeas  corpus  may 
issue.  In  this  case  the  process  is  not  against  the  body,  and 
therefore  the  habeas  corpus  cannot  lie. 

Rule  absolute* 
(a)  Ante,  407.  (fr)  ft  Burr.  769. 


^il!^X'         The  Kino  v.  T\\e  Bailiffs  and  Buboess-bs  of  dM 
^^^/^^^  BoRoiJoii  oC  Ilc^bstbr. 

m 

Tliebailiffsuid    X  HIS  was  a  rule,  calling  upon  the  defendants  to  abew 

an  ancient  bo«  cause  why  a  writof-niaiidfanus  siionli  Miot  taane,  qodnuind- 
l^en  limeim-  ^"S  ^^^^  ^^  permit  and  suflFer  Sir  W.  Talmash,  Bart,  com- 
memorially,      monly  called  Ijotd  Jhmlingtewer,    lord  of  the    itMBiofL  of 


manor,  and      McAe$ter,  and.kia  steward  of  the  saidtmiBory  to  hold 
Goildball,        ^^^^9  ^^  viewflf  of  frankpledge  for  the  said  manor,  withk 


^n^b"  and^by  ^^^  Guildhall  of  th»  md  Borough.  It  appoared  fram  the 
a  charter  of  affidavits,  that  tbo  BorotfgH  ofv  lichestBT  ivas  an  aHMl 
power  was  '  Borough,  and  that  the  bailiffii  and  buvgessest  theraol^  had 
^em  to  hold  heen,  from  time  imm^niorialy  lovdi  of  the  manoF,  and 
manor  courts    ownera  of  the  GuildhalU    That  by  a  charter  of  3  &  4  PUL 

m  the  Gnild-  "^ 

hall  twice  in  &  Mtff^,  power  M«s  gfantedto  them  to  hold  views  of  fvmk 
of  ancient'       pledge  in  the  Guildhall  twice  in  every  year,  ^^  as  of  anciest 

iSr'  snch""^*  ^^"*®*"  "^^^^  *  CourtJeet  and  view  of  frankpledge  had 
courts  had  f rom ,  tiiae  imniemoriat^  down  to  the  year  1607,  been  held 
memorialiy  >n  the  Guildhall  by  the- bailiffs  and  bargessef  as  lords  of>  the 
^romisIione?s^  «ia«Qr.  That  jn  the  year  1807>  the  commisgionefs,  widar 
under  an  in-    nn  get,  entitled  ^<  An  act  fop  inclosins  lands  in  the  pansb-of 

closure    act,  -w  rr  n  • 

awarded  to  Ilchester,'*  &e.  awarded  te  Lord  Huntingtovcer  *'  all  the  said 
the  said  manor,  msnor.  With  the  rights,  members,  courts,,  view  oiP  fraob- 
m^K*^^**'  pledge,"  &c.  "  excepring  to  the  bailiff*  and  bni^sses,  fte 
conrte,viewof  Guildhall,"  &c.     Tliat  Lord  jF/tiirfWffftWfr  had  evereinee 

frankpledge,       ,.  •■iii/'i_  ji*  » 

excepting  to  the  that  time,  continued  lord  of  the  manor,  and   had  as  such 

SLTL     •^^'^  his  Court-leet  in  the  Guildhall  regularly  dowd  to  the 

GnUdhail,  6ic,y  year  1821,  when  he  was  obstructed  in  so  doing,  and  in 
and  until  181!1  "^  °' 

Lord  H.  held  consequence  of  that  obstruction,  the  present  rule  had  been 
conrts  in  the  vac 

Guildhall,  and  applied  tor. 
being  then  ob- 
structed ;  SenMtf  That  mandamus  would  lie  to  the  bailiffs  and  burgesses  ta  compel  Ukb 
10  allow  the  manor  courts  to  be  Iteld  in  the  Guildhall. 


Adqn^  shewed  cause.  Tl^ere  i^  nq  grouiiH  Mtbateyer  for 
tlie  present  ap^JicatiQa,  Sy.  the  cpmiMQ  Uw»  Courts-le^ 
may  be  held  in  any  place  which  may  be  thought  convenient,  «. 

9|id  thei:^^  is  pQ  right  in  the  iphabitants  of  thia  Borough  to  omcHMTwT 
prescribe  for  any  particular  place  of  holding  the  Court, 
unless  the  charter  expressly  limits  it  to  the  place  prescribed 
foiC*  T^i^  cbATter  ip  the  present  case  does  op  suchj  thing, 
la  point  of  fact  the  Coivit  has,  ccu-taiolyi,  diinng^alongsecknB 
of  y^a^rs,  been  held  in  the  Guildhall,  but  thaf  has  beeii  don^ 
mefely  upoq  the  ground  of  conveni^nceA  aod  not  at  all  as  a 
inatter  of  qecessity  or  rjglitv  ^nc^  tlif  luclosure  Actj  aii4 
the  award  of  the  cooymissloners  thereupoui  it  has  beea 
found  mofe  cpovenient  to  hold  the  Court  eke.wh^iHe ;  but  np 
delay  or  denial  of  justice  h^s  b^u  produced,  no  injury  ha« 
be^n  doue.  to  the  suitors,^  nor  caa  any  good  reason  be  asr 
signed  why  Uie  Court  should  ba  held  in  the  Guildhall  rather 
than  in  any  other  place.  Tbis^  therefore,  is  not  a  case  in 
which  the  Couft  will  interfere  by  mandamus.  There  is  no 
precedent  to  be  found  in  which  the  wjit  has  been  granted 
under  similar  circumstances.  It  is  true  that  the  charter, 
which  granted  the  Courtrleeti^  appointed  or  rather  em^ 
powered  it  to  be.  held  in  tlie  Guildhall ;  but  that  was  only 
a  privilege,  not  a  cojiditioui  and  when  change  of  circuoi- 
4t9nces,.  and  lapse  of  time  have  made  it  conveuientj  that 
privilege  may  be  waived^  and  the  place  o£  holding  changed. 
This  prjncij|jl§  seems  deduqible  from  the  case  of  Re^  v.  The 
Mflyor  of  lVigaa{a),  where  Demson^  J.,  declares,  that  the 
holding  a  Court-leet  in  any  other  place  than  where  it  ha» 
been  usually  boldien,  is  not  a  sufficient  ground  for  a  man- 
damus, and  upon  that  ground  the  writ  was  refused.  Nor 
does  the  case  of  Rex  v.  The  Corporation  of  Grantham  (6), 
which  was  cited  when  this  rule  was  obtained,  go  to  defeat 
the   present  argument,  because    there  the  mandamus  was  * 

granted  upon  the  ground  of  a  prescriptive  right  in  the  lord 

(a)  1  Wils.  76.  {{b)  2  Sir  W.  Bl.  716. 
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of  the  manor  to  hold  the  Court  at  a  particolar  tnne  and 
place^  which  he  had  been  obstructed  in  doing. 


TheBoRouoR      Gaselee.  and  D.  F.  Jones,  in  support  of  Ae  rule,  were 

oflLCHESTBR.  ,       ^  ^  rr 

Stopped  by  the  Court. 

Per  Cubiam. — The  case^  in  Wilson  does  not  govern  the 
present.  The  facts  there,  went  no  fiirdier,  than  to  shew  thai 
the  Court-leet  had  been  **  usually  holden''  in  the  Town-hall ; 
there  was  no  regubr  series  of  holdings  there.  But  here  the 
Court  has  been  held  in  the  Guildhall  from  the  period  when 
the  Court  itself  was  constituted,  down  to  a  very  recent 
moment,  the  bailiffs  being  prescriptively  lords  of  the  manor 
and  owners  of  the  GuiMhalF.  This  case,  therefore,  ranges 
itself  more  decidedly  within  the  principle  acted  upon  in  the 
Grantham  case,  and  if  the  Guildhall,  as  the  place  of  hold- 
ing the  Court,  was  originally  incident  to  the  Court  itself, 
any  subsequent  exception  must  be  void.  There  are  two 
questions,  however,  now  raised,  which  may  be  much  more 
satisfactorily  considered  upon  the  return  to  the  vnit  of  main 
damns  than  they  can  upon  the  materials  at  present  before 
the  Court ;  first,  whether  it  was  parcel  of  the  original  grant 
that  the  Court-leet  should  be  held  in  the  Guildhall ;  and  if 
that  be  so,  then,  second,  whether  it  can  be  legally  held 
any  where  else.  Without,  therefore,  deciding  this  case  one 
way  or  other  upon  the  authorities  cited,  we  think  it  more 
satisfactory  for  the  full  investigation  of  the  question  to  grant 
the  writ. 

Rule  absolute. 
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The  Kino  t?.  William  Bellamy.  mdneBday, 

Aprd  23. 

Conviction  on  the  sttit.  6  Jnn.  c.  U,  for  keeping  ^  <^,^"^»^J[!?" 

.     .       on  the  stetatd 
and  using  a  gun  to  kill  and  destroy  game,     llie  conviction  5  Ann,  c.  14. 

(which  was  returned  into  this  Court  by  certiorari)  set  forth,  ing'and  using" 

that  on  the  8th  November,  2  Geo.  4.,  JR.  Roberts,  D.  D.,  in  an^J'S^*;.^!}* 

his  proper  person,  came  before  C.  E.  J.,  Clerk,  a  Justice  g^e  without 

*.    -Tfc  1  being  quali- 

of    Peace,  occ.  and  gave  him   to  understand,  *^  that  one  fied,  must  be 

William  Bellamy,   of  the  parish  of  Stoke  Doyle,  in   the  ^^^^^  junar 

county  of  Northampton,  grazier,  within  three  months  now  J!°°^^  ^^^^^^r. 

last  past,  to  wit,  on  the  let  September,  9,  Geo.  4,,  the  said  committed. 

William  Bellamy  being  a  person  not  having  then  lands,  &c« 

(negativing  the  several  qualifications  for  killing  game  men* 

tioned  in  the  statute)  did  keep  and  use  a  gun,  being  an 

engine  to  kill  and  destroy  game,  against  the  form  of  the 

statute.''    The  conviction  then  set  forth  a  summons  of  the 

defendant  on  the  8th  November,  and  his  appearance  on  the 

6th  December,  when  he  did  not  deny  the  fact  of  his  keeping 

and  using  a  gun,  but  pleaded  a  qualification  to  kill  game, 

n^hereupon  the  Justice   proceeded  to  examine  a  witness  oii 

the  part  of  the  informer,  who  proved  the  oflFence,  in  the 

manner  therein  stated,    to  have   been  committed   on   the 

1st  September,   9,  Geo.  4.,  and  in  conclusion,  the  Justice, 

after  starting  that  the  defendant  had  not  shewn  any  sufficient 

cause  why  he  should  not  be  convicted,  adjudged  him   to 

pay  the  penalty  of  5/.  in  the   usual   form.    The  objection 

to  the  conviction  was,  that  it  had  not  taken  place  within 

three  months  next  after  the  time  of  tommitting  the  offence, 

conformably  to  the  statute  5  Ann.  c.  14. 

Adams  in  support   of  the  conviction.    This  convictiott 
being  founded  on  the  sec.  4  of  5  Ann.  c.  14,  is  in  time,  iii« 
VOL.  ii;  '31  •     ' 


BSLLAMY. 
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1820.        asmuch  as  no  time  is  mentioned  in  that  section,  widiin  wfaidi 

the  conviction  shall  take  place.    The  second  section  of  the 
The  King  '^  .   i  «.      r 

V,  statute  imposes  a  penalty  of  5/.  upon  any  higier.  Sec.  for 

having  in  his. possession,  or  buying  or  selling,  or  offering  to 
sell,  game,  and  directs  that  the  penalty  shall  be  levied  by 
sale  and  distress  of  the  offender's  goods,  and  for  want  of 
distress,  directs,  that  the  offender  shall,  for  the  fiist  offence, 
be  committed  to  the  House  of  Qprrection  for  three  months; 
and  for  the  second,  for  four  months,  '*  provided  that  sudi 
conviction  be  made  within  three  months  after  such  offence 
committed*"    It  cannot  be  denied  that  a  conviction  under 
this   section  must  take   place  within  three  months.    Tlie 
question  is,  whether  the  same  limitation  is  to  be  applied  to 
the  conviction  for  offences  committed  within  the  4th  section. 
By  that  clause  it  is  enacted,  **  that  if  any  person,  not  qua- 
lified by  law,  shall  keep  any  sporting  dogs  or  engines  t» 
destroy  game,  and  shall  be  convicted  by  the  Justices  where 
the  offence  is  committed  as  aforesaid,  the  person  so  am" 
victed,  shall  forfeit  the  sum  of  5/.  the  same  to  be  levied  by 
distress  and  sale  of  the  offender's  goods,  by  warrant  under 
the  hand  and  seal  of  the  Justice  before  whom  sudi  person 
shall  be  convicted  as  aforesaid.     If  the  words  ''  as  afoie- 
said,"  thus  used  in  the  4th  section,  are  to  be  construed  as 
having  reference  to  the  manner  and  time  of  conviction  mea* 
tioned  in  the  2d  section,  certainly  ttiis  conviction  is  out  of 
time.     But  such  a  construction  seems  not  to  be  warraaled^ 
because  the  words  ''  as  aforesaid,''  do  not  necessarily  nfier 
to  the  time  of  conviction  mentioned  in  the  preceding  seclioi^ 
and  may  as  well  be  construed  to  refer  to  any  other  matter 
or  thing  mentioned  in  the  same  clause.    The  4th  section, 
taken  by  itself,  expresses  no  limitation  of  time  witbiD  which 
the  conviction  shall  take  place,  nor  indeed  does  it  contain 
any  direct  words  of  reference  to  the  preceding  clause,  which 
is  expressly  directed   against   higlers,    and  cannot   be  ex- 
tended by  any  construction  to  unqualified  persona  keeping 
sporting  dogs  or  engines  to  destroy  game.     The  case  of 


The  KiMO 

V. 
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Rexv.  Toilet/ (a)f  though  seemingly  an  authority  in  favour 
of  the  objection  in  this  case,  cannot  avail  the  present  de- 
fendant^ because  that  case  was  decided  with  reference' to 
the  9  jifin.  c.  25,  which  recites  and  makes  perpetual  the     Bkllamt. 
5  jinn.  c.  14,  and  expressly  provides,  that  the  forfeitures  in- 
curred by  the  later  act  shall  be  recovered   by  such  mettis, 
and  in  such  manner  and  form,  and  within  such  timet  ^  are 
prescribed  by  the  recited  act,  respecting  higlers.     The  de- 
fendant in  that  case  was  convicted  upon  the  5  Jnn.  c.  14, 
and,  being  a  game- keeper,   rested   his  defence   upon  the 
9  ^nn.  c.  25^  but  as  there  are  express  words  of  reference 
in  the  latter  act  to  the  time  mentioned  in  the  Sd  section  of 
the  former,  within  which  the  conviction  shall  take  place, 
the  Court  very  properly  decided  that  the  conviction  was 
out  of    time,    not  having  taken    place   within    the   three 
months  mentioned  iu   that  section.      Here,  however,  the 
words  of   reference  contained  in    the  4th  section    by  no 
means   certainly  refer  to  the  2d  section*      Logically  they 
refer  to    matters    mentioned   in  the  4th  section,    namely, 
convicted    "  before  one  Justice,"  "  upon   the  view  of  the 
Justice,"    or  'Mipon  the  oath  of  one   or    more    credible 
witness  or  witnesses  ;*'  and  the  Court  cannot,  by  any  forced 
construction,  tie  those  words  down   to  any  particular  pro- 
vision  in    the    preceding    clause,    which   is  expressly  ap- 
plicable to  a  distinct  class  of  offences,  still    less   to   the 
provision  as  to  the  time  within  which  the  conviction  shall 
take  place.     This  interpretation  derives  additional  weight  by 
reference  to  the  9  Ann.  c.  25,  which  imposes  a  penalty  upon 
a  game-keeper  killing  game,  who  is  not  duly  certiOcated, 
because  by  the  express  words  of  reference  in  that  statute 
to  the  provisions  of  the  5  Ann,  c.  14,  as  to  the  mode  of 
recovering  the  penalties,  and  the  time  within  which  the  con- 
viction shall  take  place,  a  game-keeper  not  duly  certificated 
must  be  convicted  within  three  months,  but  if  h^  be  not  a 
game-keeper,  the  inference  is,  that  under  that  statute,  the 
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coDvrction  might  take  place  at  any  time.  If  this  defeodanlhtf 
been  proceeded  agamst  under  the  9  -^nn.  and  not  being  t 
The  KiNa  game-keeper,  this  conviction  would  be  in  time.  That  stt- 
.9su.A»Y#  tute  applies  solely  to  persons  who  are  game-keepers  not 
duly  certificated,  and  therefore  as  to  all  other  peraous  theie 
is  no  limitation  of  time  within  which  the  convictiim  fkA 
take  place.  Referring,  therefore,  to  the  reasonable  con- 
struction of  both  statutes,  this  conviction  is  not  restrained 
by  the  limitation  as  to  time,  by  s.  2,  of  5  Ann.  c.  14,  nor 
by  the  9  Ann.  c.  25,  and  judgment  must  be  given  for  the 
Crown. 

Denman,  C.  S.  contdi,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  the   convictios 
before  a  Justice  of  the  Peace  of  an  unqualified  person  for 
nsing  a  gun  for  the  destruction  of  game,  must  take  place 
within  three  lunar  months,  next  after  the  offence  has  been 
committed.    The   conviction  now  before  us,  did  not  take 
place  until  a  period  of  three  months  had  elapsed,  and  there- 
fore it  must  be  quashed.     It  has  been  more  than  once  ob- 
served by  the  Court,  that  the   language  of  acta  -of  parlia- 
ment is  not  to  be  examined  with  a  critical  eye,  but  according 
to  its  plain  and  obvious  meaning.     If  we  can  find  expres- 
sions in  a  statute  capable  of  an  intelligible  explanation,  it 
is  our  duty  to  give  effect  to  them  according  to  tlie  obvious 
intention  of  the  legislature,  and  not  according  to  a  critical 
and  literal  interpretation.       Looking  to    the   langu^e  sf 
the  £d  section  of  5  Ann.  c.  14,  explained  as  it  is  by  the 
language  of   the   4th,  I  think   it  was   the  obvious    inten- 
tion* of   the   legislature,  that  the  conviction,  in  all  cases 
under  that  act,  should  take  place  within  three  months  next 
after  tlie  offence  was  committed.     The  Sd  section   enacts, 
"  that  if  ^y  higler,  &c.  shall  have  in   his   possession,  or 
shall  buy,  sell,  or  offer  to  sell,  any  hare.  See.,  ai|d  shall  h^ 
thereof  convicted,  he  shall  forfeit  for  every  hare^  Sec.  the 
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lum  of  6ve  poimds,  &c.  provided  thai  such  conviciioh  he 
made  wUkin  three  months  after  such  offence  committed.*' 
The  3d  section  onlj  provides  for  the  encouragement  of  de- 
stroyers of  game,  to  make  discoveries  against  persons  who 
buy  or  sell  game  ;  the  4th  section  enacts,  '^  that  if  any  per* 
son  or  persons^  not  qualified  by  the  laws  of  this  realm  so 
to  do,  shall  keepi  or  use,  any  greyhounds,  &c.,  tunnells, 
or  any  other  engines  to  kill  and  destroy  game,  and  shall 
be  thereof  convicted,  upon  the  oath  of  one  or  two  cre- 
dible witnesses,  by  the  Justice  or  Justices  of  the  Peace, 
where  such  offence  is  committed,  as  aforesaid,  the  person 
or  persons  so  convicted  shall  forfeit  tlie  sum  o/  five 
pounds."  The  words  "as  aforesaid,"  clearly  must  reftr 
to  the  time  within  which  the  conviction  is  to  take  place, 
because  the  offence  cannot  be  committed  before  the  Justices 
of  the  Peace.  We  must,  therefore,  understand  these  words 
*'  if  any  person  shall  keep,  &c.,  and  be  therefore  con- 
victed as  aforesaid"  as  having  reference  to  the  2d  sec- 
tion, which  mentions  the  time  within  which  the  convic- 
tion is  to  take  place,  for  nothing  is  s^id  in  the  4th  as 
to  the  time  of  the  conviction,  except  by  reference  to  the 
2d  section.  Then  comes  the  9th^fi;t.  c.  25.  s.  1,  which 
relates  to  the  power  of  appointing  game-keepers,  and 
enacts,  "  that  no  lord  or  lady  of  a  manor  shall  appoint 
above  one  person  to  be  a  game-keeper,  and  that  the  name 
of  such  game-keeper  shall  be  entered  with  the  clerk  of  the 
peace  ;  and  in  case  any  other  game-keeper  whose  name  shall 
not  be  so  entered,  who  shall  not  be  otherwise  qualified 
by  the  laws  to  kill  game,  shall  presume  to  kill  any  hare,  &c. ; 
or,  if  any  game-keeper,  or  other  person  whatsoever,  not 
being  qualified,  in  his  own  right  to  kUl  game,  shall  sell,  or 
expose  to  sale,  any  hare,  &c.,  the  offender  shall  incur  such 
forfeitures  as  are  inflicted  by  5  jinn.  c.  14,  upon  higlers, 
ice.  for  buying  or  selling  game,  jsuch  forfeitures  to  be  re- 
covered by  such  means,  and  in  such  manner  and  form,  and 
within  such  time,  and  to  such  uses  ^5  are  prescribed  bj/  the 
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said  act  J'  Now,  the  time  which  is  mentionedy  in  the  dd 
section  of  5  ^nn.  c.  14,  seems  manifestly  to  shew  that  the 
l^islature  considered  the  4th  section  which  imposes  the 
Bbllamt*  penalty  on  unqualified  persons  killing  game,  as  limiting  the 
time  of -conviction,  in  like  manner  as  it  was  limited  in  the 
previous  section  against  carriers  and  higlers.  Unless  this 
construction  is  put  upon  the  statute,  there  would  be  this 
anomaly,  namely,  that  the  higler  must  be  convicted  of  sell- 
ing within  three  months,  but  the  unqualified  person  offending 
against  the  4th  section,  might  be  convicted  at  any  time  after 
the  expiration  of  that  period,  unless  be  was  a  game-keeper 
not  duly  certificated  according  to  the  9  ^nn.  c.  25.  There 
would, be  great  inconvenience  in  putting  such  a  constructioo 
upon  the  statute  ;  but  that  inconvenience  is  avoided  by  hold- 
ing that  the  5  Ann,  c.  ]4.  prescribes  the  limitation  of 
three  months  to  all  the  offences  on  which  penalties  are  im- 
posed by  that  statute. 

Bayley,  J. — I  am  entirely  of  tlie  same  opinion.  In 
the  case  of  jRex  v.  Tolley  (a),  the  question  arose  upon  the 
same  section  as  the  question  in  this  case  arises,  and  1  think 
that  case  was  rightly  decided,  and  is  an  authority  iu  point, 
on  the  present  occasion.  The  2d  section  of  the  act  declares, 
that  if  the  party  is  convicted  before  a  Justice  of  the  Peace 
within  three  months  after  the  offence  is  committed,  he  shall 
be  liable  to  the  five  pounds  penalty,  prescribed  by  that 
clause,  and  if  he  shall  not  be  able  to  pay  it,  by  distress  and 
sale  of  his  goods,  he  shall  be  liable  to  be  committed  to 
the  House  of  Correction  for  three  months,  and  for  every 
other  offence  for  the  space  of  four  months.  Then  comes 
the  4th  section,  which  enacts,  that  the  offender  under  that 
section,  who  shall  be  convicted  ''  as  aforesaid,**  shall  pay 
a  penalty  of  five  pounds,  the  same  to  be  levied  by  distress 
and  sale  of  the  offender's  goods,  by  warrant  under  the  band 
and  seal  of  the  Justice  before  whom  he  shall  be  convicted 
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''  a$  aforesaid,**  and  for  want  of  such  distress  he  shall  be  1823. 
sent  to  the  House  of  Correction  for  three  months,  and  for 
every  other  offence,  four  months.  Now  here  the  words 
*'  as  aforesaid  "  are  repeated  twice,  and  they  clearly  can  have  Bellamy. 
no  meaning  unless  they  have  reference  to  the  time  within 
which  the  conviction  is  to  take  place,  as  mentioned  in  the 
2d  section.  The  words  *'  if  any  person  convicted  as  afore- 
said/' cannot  apply  to  the  time  when  die  offence  is  com- 
mitted, but  to  the  time  when  the  party  shall  be  convicted. 
In  a  subsequent  part  of  the  same  clause  ''as  aforesaid"  occurs 
again,  as  connected  with  the  word  '*  convicted,"  and  there- 
fore,  in  grammatical  construction,  that  section  must  have 
reference  to  the  time  mentioned  in  the  previous  section. 
The  words  ''convicted  as  aforesaid*'  must  be  understood 
to  comprehend  all  the  limitations  and  restrictions  mentioned 
in  the  2d  section,  which,  amongst  other  things,  provides 
that  the  conviction  shall  take  place  within  three  months. 
This  conviction  has  not  taken  place  within  that  period,  and 
consequently  it  must  be  quashed. 

HoLROYD,  J. — I  also  think  that  this  conviction  not  hav- 
ing taken  place  within  three  mouths,  cannot  be  supported. 
It  appears  to  me,  that  the  case  of  Rex  v.  Tolley  was  rightly 
decided ;  but,  I  do  not  think  titat  case  is  conclusive  of  the 
present.  In  the  present  case,  unless,  the  4th  section  of 
5  Ann.  c.  14,  has  reference  to  the  2d  section  by  force  of 
the  words  ''  convicted  as  aforesaid,"  it  can  have  no  appli- 
cation at  all,  but  I  think,  in  fair  grammatical  construction, 
the  time  mentioned  in  the  2d,  within  which  the  conviction 
is  to  take  place,  must  govern  the  construction  of  the  .4th 
section. 

Best,  J.— I  am  of  the  same  opinion.  It  is  most  im- 
portant for  a  defendant  that  informations  upon  this  statute 
should  be  prosecuted  within  three  months,  and  that  the 
conviction   should  take  place  immediately  after  the  offence 
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.1833.       18  supposed  to  htve  been  comitutted.  for  if  die  prosecution 
is  brought  forward  at  a  later  period,  his  attentioa  may  not 
be  called  to  the  precise  time  when  the  offence  is  diarged  to 
.BiuAMT.    have  beeu  committed^  so  as  to  enable  him  to  make  that  de- 
fence which  he  would  be  in  a  situation  to  make  if  diere  hid 
been  a  more  early  prosecution.     If  I  had  not  the  saactioB 
of  a  decided  authority,    and  if  even  this  were   a   matter  of 
doubt,  unless  I  were  restricted  by  express  words,  I  shoaU 
have  no  difficulty  in  saying  that  this   conviction,   io    order 
to  render  it  legal,    should  have  taken  place  withih  three 
months.     Looking  to  the  words   of  the  statute  5  Atime^  I 
have  no  doubt  whatever  that  the  conviction  must  take  place 
withm  three  months.    Tlie  words  ^'  as  aforesaid"  in  the  4tfa 
section,  have  no  intelligible  meaning,  unless  they  refer  to  the 
£d  section,     if  they  have  reference  to  that-  section,  then 
they  must  mean  the  time  '^  aforesaid/'  which  is  three  hiontht. 
According  to  the  9  Anne^   which  expressly   refers  to  the 
5  Amu  c.  14.  s.  2,  it  would  be  impossible  for  us  to  come 
to  the   conclusion,  that  a  game*keeper,  not  properly  cer« 
'  ti6cate*d,  might  be  convicted  within  three  months,  but  diat 
any  other  person,  not  a  game-keeper,  might  be  convicted 
at  any  time.     But  all  doubt  in  this  case  is  removed  by  the 
decision   of  jRex.v.  Tolley,  in  which,   though    the    defence 
was  not  the  same,  yet  the  decision  of  the  Court  was  io 
favor  of  the  defendant  upon  this  very  point.     The  9  Anne^ 
is  an  exposition  of  the  5th  Anne^  and  the  Court,  in  diat 
case  said,  that  that  statute  got  rid  of  all  doubt  on  the  sab* 
ject,  and  shewed  that  the  conviction  must  be  withm  three 
months  after  the  offence  committed.    That  decision  I  think 
is  perfectly  consistent  with  the  intention  of  the  legislature, 
and  is  an  authority  to  justify  us  in  giving  judgment  for  this 
defendant. 

« 

Judgment  for  the  defendant. 
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The  King  t^.  The  Birmingham  Gas  Ligut  and 

Coke  Company. 

Jl>Y  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Bimungham^  in  the  county  of  Warwick,  "  The  Birming-' 
ham  Gas  Light  and  Coke  Company,"  were  assessed  in  re- 
spect .of  their  premises  and  gas,  as  follows  :— 


AfrUtS. 


Premises,  dwelling-houses,  shops,  build- 
ings, land,  and  premises,  and  the  trunks^ 
pipes,  and  other  apparatus,  for  the  con- 
veyance of  gas  belonging  to  the  company, 
situate  and  being  fixed  in  the  ground,  in 
|he  parish  of  Birmingham,  and  the  profits 
arising  therefrom  within  the  parish. 


Assess* 

ment. 


^20 


The  profits 
arisiDff  from 
the  sale  of  gas, 
numofactared 
from  coal,  and 
confeyed 
through  pipes 
and  trunks 
under  the 
paYement,  for 
the  purpose  of 
lighting  a 
town,  are  not 
rateable  to  the 
relief  of  the 
poor,  under  the 
43  EUu  c  %. 


Upon  hearing  an  appeal  against  this  assessment,  the  Court 
of  Quarter  Sessions  confirmed  the  same,  subject  to  the  opi- 
nion of  this  Court,  on  the  following  case  : — 

By  the  59  Geo.  3,  entitled,  **  An  act  for  better  supplying 
the  town  of  Birmingham,  in  the  county  of  Warwick,  with 
gas,"  certain  persons  therein  named,  and  their  successors, 
are  declared  to  be  a  body  politic  and  corporate,  by  die 
name  of  *^  The  Birmingham  Gas  Light  and  Coke  Com- 
pany," and  powers  are  given  them  to  supply  the  town  with 
gas,  to  enter  into  contracts  for  the  lighting  of  houses,  &c. 
therewith,  and  with  the  consent  of  the  Commissioners  for 
Lighting  and  Paving  the  Town,  to  break  up  the  soil  and 
pavements  of  the  streets,  8cc.  for  the  purpose  of  laying  down 
pipes,  and  other  necessary  apparatus,  for  the  conyeyance  ot 
gas  from  the   manufactory  to  the  houses,  &c.   of  the  con- 
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t829.        samers."    In  purauance  of  the  provisions    of  diis  act,  die 
company  purchased  the  dwelling-houses,  shops,  buildings, 
lands,  and  premises,    mentioned    in    the   assessment,  and 
The  erected  and   placed  therein,  retorts,  gasometersy  purifien, 

Gas  Cox-      and  other  apparatus  necessary  for  the  manufSeu:ture  of  gas 
and  coke,  (and  part  of  which  apparatus  is  affixed  to  the 
frediold,  and  part  is  not),  and  also  by  the  conseot  of  the 
aforesaid  conmiissioners,  broke  up  the  soil  and  pavemeBt  in 
the  streets,  and  filed  therein  the  trunks,  pipes,  and  other 
apparatus  for  the  conveyance  of  gas,  mentioned  in  the  said 
assessment,  and  which  communicate  with    the    boose  and 
manufactory.    The  company  carry  on  a  considerable  manu- 
facture of  coke  and  gas  upon  the  premises  so  purchased, 
and  derive  a  profit  from  the  sale  of  each  of  those  articles. 
The  coke  is  conveyed  from  the  premises  of  die  <x>nipany,  to 
those  of  the  purchasers,  by  means  of  carts  and  waggons, 
and  the  gas,  by  means  of  the  trunks,  pipes,  and  other  ap- 
paratus for  the  conveyance  of  gas,  mentioned  in  thd  assess- 
ment.    Gas  and  coke  are  both  manufactured  from  coal  at  a 
great  expence  of  fuel,  and  the  machinery  and  apparatus  ne* 
cessary  for  the  manufacture  of  these  articles,  are  also  very 
expensive,  and  require  frequent  renewal.     Stock  in  trade, 
and  the  profits  of  the  manufactories  in  the  parish  of  Bir- 
mingham, are  not  rated  to  the  poor  in  this  rate.     The  pre- 
mises, trunks,  pipes,  &c.  mentioned  in  the  assessment  as 
belonging  to  the  company,  if  rated  to  the  poor,  as  other 
lands  within  the  parish,  that  is  to  say,  if  the  profits  arising 
from  the  sale  of  gas  are  not  included,  are  worth  200/.  per 
annum,  but  are  worth  800/.  if  the  profits  arising  from  the 
sale  of  gas  are  included.     If  the  Court  should  be  of  opi- 
nion that  the  profits  accruing  to  the  company  from  the  sale 
of  gas,  are  not 'rateable,  or  that  they  can  only  be  rated  as 
the  profits  of  a  manufactory,  the  rate  ough^  to  be  amended 
by  inserting  the  sum  of  200/.  therein,  in  lieu  of  the  sum  of 
600/.  and  the  sum  of  5/.  in  lieu  of  the  sum  of  ^20L 
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•  N.  G.  Clarke,  Gumey,  Reader,  and  Holbech,  in  support       1828. 
of   the  order  of  Sessions.      The  Birmingham  Gas  Light      '-^"v"^ 
Compaoy  are  rateable  in  respect,  not  merely  of  tlie  dwelling-  v. 

houses,  shops,  buildings,  land,  and  premises,  and  the  trunks,  BiaMiiiMu« 
pipes,  and  other  apparatus  fixed  in  the  ground,  but  also  io  ^^  Com- 
respect  of  the  profits  arising  from  the  sale  of  gas  ivithia  the 
parish.  This  rateability  attaches  upon  them  by  virtue  of 
the  statute  of  43  Eliz.  c.  %  as  occupiers  of  lands.  Accord- 
ing to  all  the  authorities,  this  is  an  occupation  of  land,  and 
the  profits  arising  from  such  occupation,  are  the  subject  of 
rate.  When  once  an  occupation  of  land  is  established,  the 
amount  of  rate  is  to  be  calculated  by  the  profits  arising  from 
such  occupation.  The  cases  of  Rex  v.  The  Corporation  of 
Bath  (rt),  and  Rex  v.  The  Rochdale  Water  Works  Cam- 
pan}f{b)y  seem  not  to  be  distinguishable  in  principle  from 
the  present  case.  In  the  first,  the  corporation  of  Bath  were 
held  rateable  in  respect  of  their  profits  arising  from  the  con- 
veyance of  water  through  aqueducts  and  pipes  laid  under 
ground.  Upon  the  same  principle  in  the  second,  the  Roch^ 
dale  Water  Works  Company  were  held  rateable  in  respect 
of  their  profits  derived  in  like  manner.  In  those  cases  the 
foundation  of  the  rate  was  the  beneficial  occupation  of  the 
soil.  So,  in  the  present  case,  the  soil  being  made  use  of  to 
earn  the  profit,  the  profit  is  to  be  considered  as  an  adjunct 
to  the  occupation,  and  therefore  rateable  upon  the  like  prin- 
ciple. In  this  point  of  view,  it  is  difiicult  to  distinguish 
between  water  and  gas.  The  sam^  mode  of  conveyance  by 
an  occupation  of  the  soil  is  adopted,  and  consequently  the 
same  principle  ought  to  prevail  in  both  instances.  Un- 
doubtedly coal  gas,  per  se,  is  not  rateable,  but  when  it  is 
connected,  as  an  adjunct,  with  any  thing  which  is  rateable, 
then  it  becomes  liable.  Upon  this  principle  tolls,  per  se, 
arc  not  rateable ;  but  when  they  ^e  connected  with  the  soil 
in  respect  of  which  they  arise,  then  the  rate  attaches,  be- 
cause they  are  identified  with  the  soil,  and  produce  a  profit 

(a)  14  East,  609.  (6)  1  M.  &  S.  63\. 


Tbe  Kino 


738^  ^ASES  IN  THE   KINOES  BENGHr' 

UB23.  tP  the  occupier.  This  is  die  principle  upon  which*  JZei^  ?• 
MacdonaldicC)  was  decided.  Id  Rex  v.  The  Colder  Hom^ 
gation(b)f  Holroy^,  J^  says,  '^  a  rate  on  land  is  in  effect  a 

BirmTngham  ''^^^  ^"  *^  P^^  ^f  *«  '«^  i  for  where  there  are  no  pro- 
Oa«Com-  fits,  there  is  no  beneficial  occupation."  Here  thece  u  a 
beneficial  occupation  bj  the  means  stated  in  the  case,  and, 
qpon  the  authority  of  these  cases,  this  company  are  clearly 
rateable  for  such  beneficial  occupation.  All  that  is  neces- 
sary to  shew  is,  that  this  company  have  a  tangible  local 
occupation  of  the  soil,  and  when  once  that  is  established 
the  profits  arising  from  it,  from  whatever  means^  become 
rateable.  The  Court  are  to  combine  all  the  circumstances 
which  tend^  to  give  the  occupation  an  entire  value,  and  are 
not  to  separate  the  mere  value  of  the  pipes  and  apparatus 
from  the  gas.  Upon  this  principle  it  was  determined,  that  the 
profits  of  a  weighing  machine  (c),  of  a  carding  machine  (d), 
and  the  canteen  of  barracks  (e),  were  rateable.  This  case 
is  not  distinguuhable  from  these  authorities,  and  therefore 
the  Sessions  did  right  in  affirming  the  present  rate. 

D.  Pollock,  Adams f  and  Finch,  contri,  were  stopped  by 
the  Court. 

Abbott,  C.J. — ^The  question  presented  to  our  conai- 
deration  is,  not  whether  the  Birmingham  Gas  Light  and 
Coke  Company  are  rateable  for  the  buildings,  land,  and 
premises,  and  the  trunks,  pipes,  and  other  apparatus  occu- 
pied  by  them  for  the  conveyance  of  gas,^  but  whether  they 
are  rateable  for  the  profits  arising  from  the  sale  of  gas.  If 
it  were  meant  to  raise  the  first  question,  my  opinion  would 
-  be  (speaking  upon  the  subject  judicially),  that  the  company 
are  only  rateable  for  the  amount  at  which  the  buildings  and 
other  premises' mentioned  in  the  assessment  would  let  to 

(a)  1«  East,  3^4.  {d)  Rex  ▼.    Hogg,   Cald«   f66.- 

,  (6)  1  B.  ac  A.  269.  8.  Q.  1  T.  R.  721. 

(c)  Hex  V.  Si.  Nicholas,  Ghucet-         (e)  4  M.  &  S.  317. 
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anj  otiier  persons  for  the  purpose  of  carrying  on  a  mann-^        1823. 
factory.     But  the  form  in  nvbich  this  case  is  presented  to      ^'^*^'^. 
us  docs  not  raise  that  question.     If  we  look  to  the  mode  ^^"^ 

in  which  this  rate  is  estimated,  and  to  the  statement  of  the  ^     ^^ 
last  paragraph  of  the  case,   this  appears  conclusive.     It     GasCom- 
stateSy  that  ^'  the  premises/'  which  I  understand  to  mean 
the  buildii^y  ''  trunks,  pipes,  8cc."  which  may  mean  the 
ground  in  which  the  trunks  and  pipes  are  placed,  mentioned 
in  the  assessment  as  belonging  to  th^  company,  if  rated  to 
the  poor  as  other  lands  within  the  parish,  that  is  to  say,  if 
.the  profits  arising  from  the  sale  of  gas  are  not  included,  are 
wortli  200A  per  annum^  but  are  worth  800/.,  if  the  profits 
arising  firom  the  sale  of  gas  are  included.    If  the  Court 
should  be  of  opinion  that  the  profits  accruing  to  tlie  com- 
pany from  tlie  sale  of  gas  are  not  rateable,  or  that  they  caa 
only  be  rated  as  the  profits  of  a  manufactory,  the  rate  ought 
to  be  amended,  by  inserting  the  sum  of  200/.  therein,  in 
lieti  of  the  sum  of  80Q/.,  and  the  sum  of  5l.  in  lieu  of  the 
sum  of  20/."     I  am  of  opinion  that  the  profits  accruing  to 
the  company  from  the  sale  of  gas  are  not  rateable,  and  are 
not  to  be  rated  as  the  profits  of  a  manufactory ;  for  it  ap- 
pears from  the  statement  of  the  case,  that  the  profits  of  a 
manufactory  are  not  rateable  in  the  hands  of  any  other  per- 
sons.   Tlie  distinction  in  the  present  case  is,  that  the  com* 
pany  are  rated  not  merely  for  their  premises,  but  in  respect 
of  the  profit  of  a  manufactory,  which  is  something  ob- 
tained by  the  skill  and  labour  of  man,  and  from  money  laid 
out  in  the  purchase  of  materials,  which  are  afterwards  to  be 
altered  and  brought  into  another  shap6  and  form.    That 
circunistance  renders  this  case  perfectly  distinguishable  from 
all  other  cases ;  from  the  cases  of  canals,  waterworks,  light- 
houses, locks,  and  other  property  of  that  description.     For 
this  reason  it  is,  that  the  cases  of  Rex  v.  The  Corporation 
of  Bathj  aud  Rex  v.  The  Rochdale  Water  Works  Company , 
are  directly  at  variance  with  the  present.     In  those,  the  rate 
jiraa  upon  the  welter,  which-  is  a  natural  produce)  but  here 
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1823.        it  is  upon  gtts,  which  is  an  artificial  produce,  obtained  bf 

^^'^^y^       the  labour^  skill.   iadnsOr.   and   capital    of  the  compaBy. 

«.  An  inhabitant  may  be  rated  for  the  profits  of  his  trade;  bat 

BiBMiNGHAM  i^  ^i^  couipany  is  to  be  rated  in  respect  of  their  gas,  tk 

Gas  Com-     m^  would  be  imposed  upon  them  on  a  very  diflfiercnt  pri^ 

ciple.     Here  thej  are  rated  upon  the  sale  of  their  gas,  ai 

occupiers  of  land,  which  I  think  cannot  be    supported.    I 

am  opinion  therefore  that  this  rate  must  be   ameoded,  bj 

inserting  the  sum  of  200/.  instead  of  800/. 

Baylet,  J. — ^I  am  of  the  same  opinion.     Tliis  is  en- 
tirely a  question  of  quantum.     In  most  of  the  oases  wbick 
have  formerly  been  before  the  Court,  the  only  qtiestioo  wai^ 
whether  there  has  been  any  rateable  property  or  not,  and 
in  such  cases  reference  was  made  to  the  profits  as 
the  criteria  by  which  the  quantum  of  rate  was  to  be 
tained.     Such  was  the  question  with  respect  to  canal  locks. 
When  the  rate  was  imposed  upon  the  lock;  the  profits  were 
referred  to  as  the  mode  of  filing  the  quantum  ;  but  whetiBr 
the  quantum  of  rate  has  been  properly  fixed,  is  a  qoestioa 
into  which  the  Court   do  not  inquire,  nor  into  which  they 
feel  themselves  at  liberty  to  examine,  unless  it  is  specifi- 
cally pointed  out  to   their  consideration,      lu    the    present 
case  the  quantum  is  specifically  pointed  out,  and  our  atten^ 
tion  is  directed  to  a  distinction  between  the  value   of  the 
occupation  of  the  land   per  se,  and  the   profits    resoltiog 
from  carrying  on,  by  means  of  the  occupation,  a  beneficial 
manufactory.     Now  the  criterion  by  ^hich  the  value  of  tUs 
land,  covered  as  it  is  by  warehouses,  buildings,  and  used; 
as  it  is,  by  a  pipe  way,  is  the  fair  rent  which  ought  to  be  paid 
for  other  land  in  the  same  parish.     When  the  land  is  rated, 
it  is  rated  according  to  the  fair  rent  which  it  will  fetch,  and 
not  according  to  the  profit  which  particular  persons  mighty 
under  extraordinary  circumstances,  produce  from  it,   by  a 
particular  mode  of  occupation.     Its  value  is  to  be  estimated 
according  to  a  probable  rent^  if  kt  to  any  other  persooi} 
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9Skd  not  according  to  temporary  profits,  arising  from  the      .  1B23. 

sources  which  are  unconnected  with  the  land  itself,  and    ^^    ^ 

,  '  The  KiNci 

with  reference  to  the  value  of  which  alone  the  rate  ought  v. 

The 
to  be  imposed.    Here  the  gas  forms  no  part  of  the  profits  bibmimobaw 

of  the  land ;  it  is  a  manufactured  article,  produced  by  la-  ^pj^ Jj"* 
bour,  and  the  investment  of  capital,  and  the  profits  upon 
which  depend  upon  the  price  of  coals,  labour,  and  a  variety 
of  other  circumstances.  Looking  at  this^  therefore,  as  a 
question  of  quantum,  expressly  submitted  to  our  considera* 
tion,  we  are  at  liberty  to  decide  the  case  upon  that  footing. 
If  the  case  stated  that  these  buildings,  warehouses,  and 
pipe-ways  would  have  let  for  800/.  per  annum,  dien  we 
should  have  nothing  to  decide  upon,  but  when  we  are  in- 
formed that  the  rate  is  imposed  partly  upon  the  buildings, 
and  other  premises,  and  the  remainder  upon  the  profits 
arising  from  the  sale  of  the  gas,  which  is  produced  from 
the  investment  of  capital,  and  a  variety  of  other  circum- 
stances, we  are  bound  to  decide  the  case  with  reference  to 
that  distinction.  Referring  to  that  distinction^  I  am  of 
opinion  that  the  larger  rate  cannot  be  supported,  and  there- 
fore it  must  be  amended  by  insertii^  200/.  instead  of  800/. 

HoLROYn,  J. — ^This  is  not  like  the  case  of  a  canal, 
where  there  is  a  beneficial  use  of  the  land  by  means  of  the 
water.  The  land  in  such  case  is  rated  as  so  much  land 
covered  with  water.  Here,  it  is  professed  to  rate  the  trunks 
and  other  apparatus,  but  it  is  in  reality  a  rate  upon  the  gas 
itself,  which  is  not  a  natural  produce,  but  is  manufactured 
at  the  expence  of  human  labour  and  capital.  In  this  re- 
spect the  case  is  distinguisliable  from  those  cases  which 
have  been  cited.  I  think  the  profits  arising  from  the  sale 
of  gas  are  not  rateable,  and  that  this  rate  roust  be  confined 
to  the  buildings,  pipes,  trunks,  and  apparatus. 

Best,  J. — I  have  no  difficulty  in  saying  that  tliis  rate 
cannot  be  supported  in  the  manner,  and  under  the  circum- 
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cupied  for  a  year,  and  paid  the  said  rent,  and  he  continued 

in  the  occupation  thereof  up  to  the  time  of  his  death.     The 

r.  question  for  the  opinion  of  the  Court  is,  whether  the  pau- 

Inhabitants    P^*"'**  husband  gained  a  settlement  under  the  stat.  59  Geo.  3. 

of  North     c.  50,  which  received  the  royal  assent  on  the  2d  July,  1819, 

CorXiNGHAM.    .  .  -^  .  J    •       L 

it  being  admitted  that  the  garden  ground  mentioned  m  the 
case  was  hired  after  the  passing  of  that  act. 

Nolan  and  Clinton,  in  support  of  the  order  of  Sessions, 
contended,  that  a  settlement  was  gained  by  the  pauper  ia 
North  Collingham,  and  consequently  that  the  order  of  Ses- 
sions, quashing   the   order  of  removal,  must   be  affirmed. 
Two  questions  arise  in  this  case   upon  the  construction  of 
the  59  Geo.  3.  c.  50;  first,  whether  a  person  who  has  takoi 
a  house,  being  an  entire  and  distinct  dwelling-house,  can  be 
prevented  from   gaining  a  settlement,  by  letting  off  a  part 
of  it  to  a  lodger ;  and,  second,  whether  the  whole  of  the 
tenement,  which  is  to  confer  a  settlement,  must,  under  thi» 
statute,  be  taken  at  one  and  tlie  same  time.     As  to  the  first 
])oint  it  is  quite  clear,  that  before  the  passing  of  this  act, 
taking  a  tenement  of  the  yearly  value  of  10/.  would  gain  a 
settlement,    though   a    part  of   it   was   underlet.       Rex  ▼. 
Llandvcrras (a),  and  Rex   v.  Newnham(b).     There  is  no 
doubt,  therefore,  that  letting  part  of   the   tenement   to  a 
lodger  would  make  no  difference  before  the  59  Geo.  5.   The 
question  then  is,  whether  that  act  makes    any  difference  ia 
the  old  rule  of  settlement  law  upon  this  point.     Now  there 
is   nothing  in  this  statute  which  would  render   the  circum* 
stance  of  under-letting  destructive  of  the  settlement.     AH 
that  the  .statute  requires  is,  that  there  should  be  a  bona  fide 
hiring  and  occupation  of  the  house  during  the  whole  year. 
•It  is   by  no  means  necessary  that  the   occupation  of  every 
part  of  the  house  should  be  exclusive.     It  is  only  requisite 
that  the  pauper   should  continue   the  tenant,  and  reside  for 
twelve  months.     The  object   of  the   legislature   in   passing 

(«)  Burr.  Sett.  Cases,  671.  S.  C.  Sir  W.  Bl.  Rep.  603. 
\^b)  Id.  7^5. 
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The  King  r.  The  Inhabitants  of  North  Col-         fVednegduy^ 

April  «34 
LINGHAM. 


JtJ Y  an  order  of  two  Justices,  Mary^  the  widow  of  Wil-  Renting  a 

liam  Barks,  with  their  three  children,  were  removed  from  ti„g  p^^t  ^f  {^ 

the  parbh  of  North  CoUh/gham,  in  the  county  of  Notting-  ^^^^^-^^^^^ 

ham,  to  the  parish  of  Fulbeck,  in  the  county  of  Lincoln,  separate  and 
r\  iio'  111  1  i^»  t      distinct  dwelU 

KJn  appeal  the  Sessions  quashed  the  order,  subject  to  the  ing-house 

opinion  of  the  Court,  on  the  following  case:—  tute T9 Gro*. nl 

The  pauper's  husband,  being  legally  settled  in  Fulbcck,  *^- ^^»  ***  "^^^ 

came  to  reside  at  North  CoHingham  in  the  year  1812,  where  ment. 

he  took  and  hired   a  house  (being  a  separate  and  distinct  vrithin  the     ' 

dwelling-house)  with  a  garden  for  a  year>  and  from  year  to  JV*  j"*|^t  j 

year,  at  the  annual  rent  of  6/.  Gs. ;  and  he  continued  to  hold  may  consist  of 
.  ,     ,  ,  ,  ,  It         -t     I      house  and  land 

and  occupy  such  house  and  garden,  and  actually  paid  the  taken  at  dif. 

aforesaid  yearly  rent  for  the  same,  from  the  year  1812  up  [n^jof  d^^rent 
to  his    death,   which   happened   in  December,    1821;   but  persons,  pro- 

vided  the 
during  the  last  four  years  of  his  holding  the  said  house,  he  whole  annual 

let  to  a  lodger  at  SOs.  a  year,  one  of  the  rooms  thereof,  J^"io/.  and 

which  room  was   on  the  ground  floor,  and  communicated  J'*®  **?^.*'!?^ 

°  honsebeintM 

with  a  yard  appurtenant  to  the  house,  by  an  outer  door,  and  same  parish* 
with  the  adjoining  rooms  of  the  house,  by  an  inner  door, 
of   which   doors  die  lodger   kept   the  keys,   as  there  was 
anotlier  outer  door  to  the  house.     No  alteration  was  ever 
made  in  the  house  or  doors  during  any  part  of  the  period, 
for  which  William  Bark  was  teuant  thereof.     The   room 
•was  let  unfurnished^  and  the  lodger  occupied  nothing  but 
.the  room,  and  William  Bark  was  assibssed  and  rated  for  the 
entire  house  to  the  poor,  the  highways,  and  king's  taxes, 
and  paid  such  assessments  during  the  whole  of  his  tenancy. 
In  the  year  1819  the   pauper  bona    fide  hired  a  piece  of 
garden  ground,  in  the  parish  of  North  CoHingham,  for  the 
year,  at  the  rent  of  3/.  153.,  which  ground  he  actually  oc- 
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together,  so  as  to  form  one  tenement.    The  13  8c  14  Car^tm 
and  the  9  &  10  fVm.  3.  c.  2.  both  use  the  word  '*  tenement/' 
The  Kino     j„  ^g  singular  number^  and  yet  it  has  been  held,  over  and 
The         over  again,  upon  the  construction  of  this  word,  as  uaed  in 

IjIH  ABITAMTS 

of  North  these  statutes,  that  distinct  tenements,  when  of  sufficient 
conjunct  value,  whether  situated  in  the  same,  or  in  different 
parishes,  or  taken  at  different  times,  and  of  different  land- 
lords, or  held  bj  distinct  titles,  are  sufficient  to  confer  a 
settlement.  North  Nibky  v.  fVootton  under  Edge  (a),  Ris 
V.  Sandmch  (6),  and  Rex  v.  Nettnham  (c).  The  Sessions, 
in  the  construction  of  this  act,  have  followed  these  deci- 
sioDs^  which  fully  warrant  their  determination. 

Scarlett  and  Balguy,  contrsk.  The  59  Geo.  3.  is  a  re- 
medial statute,  and  is  to  be  construed  most  liberally  iu  order 
to  effect  the  object  of  the  legislature,  which  clearly  was  to 
put  an  end  to  constructive  settlements  by  renting  a  tene« 
ment.  This  is  manifest  from  the  language  of  the  preamble, 
which  recites,  ^'  that  whereas  many  disputes  and  contro- 
versies have  arisen  respecting  the  settling  of  poor  people  in 
parishes  in  England,  by  the  renting  of  tenements,"  and  then 
proceeds  to  enact,  ^'  that  no  settlement  shall  be  gained  by 
renting  a  tenement,  unless  such  tenement  shall  conmst  of  a 
house  or  building,  being  a  separate  and  distinct  dwelling- 
house  or  building,  bon&  fide  hired,  at  and  for  the  sum  of 
10/.  a-year,  at  the  least,  for  the  term  of  one  whole  year, 
nor  unless  such  house  or  building  shall  be  held  and  occupied, 
and  the  rent  for  the  same  actually  paid,  for  the  term  of  one 
whole  year,  at  the  least,  by  the  person  hiring  the  same.'' 
To  gain  a  settlement,  therefore,  it  must  be  shewn,  first,  that 
tlie  party  had  actually  dwelt  in,  used,* and  exclusively  oc- 
cupied the  bouse  during  the  whole  year ;  and,  second,  that 
he  actually  held  a  tenement  at  one  entire  rent,  and  one 
entire  taking,  of  10/.  a-year.  Now,  neither  of  these  re- 
quisites is  established  iu  the  present  case.      In   the 

(a)  Foley  P:  L.  79.  (6)  Burr.  S.  C.  44^  (c)  Id,  %r^ 


The  Kino 
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phce,  there  is  no  actual  dwelling,  use,  and  occupation  of        1823. 
an  entire  house,  which  is  necessary  according  to  the  language 
of  the  statute.    The  house  in  question  is  not  one  entire  te- 
nement, for  the  pauper  lets  a  part  of  it  oflF  to  a  lodger.     He  i„„  J^®^„^ . 
is  therefore  not  the  exclusive  occupier  of  a  house  or  build-      of  North 

COLLIIIOIIAII.^ 

ing.  It  is  quite  clear,  that  when  the  under-letting  took 
place,  the  pauper  had  no  right  to  enter  th^t  part  of  the  pre- 
mises which  he  had  so  let  off,  and  if  he  had  thought  proper 
80  to  do,  he  might  be  treated  as  a.  trespasser.  The  case 
expressly  finds,  that  there  were  two  outer  doors  to  the 
house,  one  of  which  belonged  to  the  room  demised  to  the 
lodger,  who  kept  the  key  of  that  door.  In  every  sense  of 
the  word,  this  was  a  distinct  tenement,  and  the  holding  and 
occupation  by  the  pauper's  husband  were  not  entire.  If,  in- 
deed, the  key  of  the  door  of  communication  to  the  lodger's 
apartment,  had  been  kept  by  the  pauper's  husband,  this  argu- 
ment would  fail,  but  the  key  being  under  the  entire  control 
and  power  of  the  sub-tenant,  it  is  the  same  thing  as  if  the 
apartment  had  been  separated  by  a  wall.  Then,  secondly, 
here  is  not  one  entire  taking  of  a  tenement  of  10/.  a-year, 
and  on  this  ground  the  settlement  cannot  be  supported. 
The  house  and  the*  garden  ground,  although  situate  in  the 
same  parish,  are  held  of  different  landlords,  and  cannot  be 
coupled  together,  and  considered  as  one  tenement,  within 
the  meaning  of  the  statute,  which  requires  one  entire  hiring 
of  a  house  or  land,  or  of  both,  at  one  entire  rent  of  10/. 
at  the  least.  These  are  separate  tenements,  neither  of 
which  is  of  the  requisite  value,  and  consequently  no  settle- 
ment is  gained.  It  would  be  contravening  the  policy  of  this 
statute  to  hold,  that  the  land  might  be  coupled  with  the 
bouse,  so  as  to  constitute  one  entire  tenement,  and  would 
agiun  open  the  door  to  those  constructive  settlements,  which 
it  was  the  anxious  object  of  the  legislature  to  prevent, 

Abbott,  C.J. — ^This  question  arises  upon  the  construe- 
tion  of  an  act  of  parliament,  which,  I  think,  was  Certainly ' 
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passed  for  the   purpose  of  restraining  constructive   settle- 
ments ;  but  it  is  a  general  rule  of  construction^  that  acts  of 
The  Kino     parliament,  which  are  niad6  upon  the  same  subject-matter. 
The         are  to  have  the  same  construction  and  effect,  if  they  contain 

IflHABlTANTS      .  .  i  i     •  i 

of  North     similar  words  and  expressions  to  those  used  in  the  previous 
CpLLiNGHAM.  ^^^^^^^^^     j^  jg  ^^i^^^,  that  bcforc  the  passing  of  this  act,  a 

tenement  of  10/.  a-year,  might  consist  of  several  different 
parcels,  taken  at  different  times,  and  at  different  rents.    The 
first  question   is,    whether,  under  this  act,    the   tenement 
must  be   all  taken  at  one  and  the  same  time,  and  at  one 
and  the  same  rent.     The  statute  declares,  that  no  settle- 
ment  shall   be    gained    by  renting   a  tenement,   *'   unless 
such  tenement  shall  consist  of  a  house  or  building, '  being  a 
separate  and  distinct  dwelling-house  or  building,  or  of'  land, 
or  of  both,  bon&  fide  hired  by  such  person,  at  and  for  the 
sum  of  10/.  a-year  at  the  least,  for  the  term  of  one  whole 
year,  nor  unless  sucli  house  or  building  shall  be  held^  and 
such  land  occupied^  by  the  person  hiring  the  same."    Thus 
far,  this  act  restrains  the  former  statutes  as  to  value;  but 
though  there  must   be  a   hiring,  still  it  does  not    say,  that 
it  must  be  one   and   the  same  hiring,  nor  does  it  say  that 
the   tenement   shall  be  one  distinct  and    separate   matter. 
Therefore,  I   think,  we   are   bound   to  construe   this,   like 
former    acts    relating   to   settlements,    and    to    bold   that 
the  tenement  may  consist  of  house  and  land,  taken  at  dif- 
ferent  times,  and  of  different  persons,  provided  the  whole 
annual  rent  amounts   to  10/.  and  is  bon^  fide  paid.     Then 
the  question  is,  whether  there  was  a  holding  of  die  house, 
and  an  occupation  of  the  land,  by  the  pauper's  husband  for 
one  whole  year.     The  word  "  held,*'  used  in  the  statute,  is 
applied  to  the  dwelling-house,  and  if  that  be  construed  fairly, 
it  seems  to  me,  from  the  finding  of  this  case,  that  the  pau- 
per's husband  held  the  whole  of  this  tenement.     The  dif- 
ference of  expression  *'  held,"  as  applied  to  the  house,  may 
have  been  intended  by  the  legislature  to  meet  the  case  of 
lodgers,  properly  so  called,    and  to  prevent    the    (jucstion 
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arising,  whether  a  person  could  be  said  to  occupy  a  whole 
house,  provided  he  let  the  whole  or  part  of  it  in  lodgings. 
The  remaining  point  then  is,  whether  this  person  held 
the  whole  of  this  house.  It  is  contended  that  he  did  not,  i^H^'^i^^^^g 
because  the  person,  here  called  a  lodger,  occupied  a  part  of  ^of  North 
the  iiouse  separate  and  distinct  from  the  rest,  so  as  to  con- 
vey a  doubt  whether  it  was  the  dwelling-house  of  the  pau- 
per's husband.  If  that  proposition  had  been  established,  no 
settlement  would  have  been  gained.  But,  looking  to  the 
facts  of  the  case,  I  think  the  proposition  is  not  sustained. 
Tile  facts  stated  are,  ''  that  the  person  called  a  lodger,  took 
a  room  on  the  ground-floor,  communicating  with  a  yard  ap- 
purten:mt  to  the  house,  by  an  outer  door,  and  with  the 
adjoining  rooms  of  the  house,  by  an  inner  door,  of  which 
doors  the  lodger  kept  the  keys,  as  there  was  another  outer 
door  to  the  house.*'  It  is  insisted,  that  by  putting  the  key 
of  the  door  of  communication  into  the  hands  of  the  person 
called  the  lodger,  it  is  the  same  as  if  a  wall  had  been  erected, 
so  as  completely  to  separate  the  apartment  from  the  rest  of 
the  house.  If  the  case  had  found  that  the  key  had  been 
put  into  the  hands  of  the  lodger  to  prevent  any  communica- 
tion between  one  part  of  the  house  and  the  other,  there 
might  have  been  more  weight  in  the  argument ;  but  it  is  left 
uncertain  whether  the  key  was  put  into  the  hands  of  the 
lodger  to  enable  him  to  enter  by  the  outer  or  the  inner  door, 
and  therefore  there  does  not  api^ear  to  have  been  a  complete 
separation  of  the  room  from  the  rest  of  the  house.  That 
fact  being  left  in  a  state  of  uncertainty,  and  it  not  being 
stated  timt  the  object  of  delivering  the  key  was  to  prevent 
connuunication,  we  must  rather  infer  tliat  the  object  was  to 
allow  the  lodger  to  go  from  one  part  of  the  house  to  the 
other,  at  his  pleasure.  It  seems  to  me,  therefore,  that  the 
occupation  of  this  room  is  not  made  out  to  be  separate  and 
distinct,  but  (hat  the  pauperis  husband  must  be  said  to  be 
the  holder  of  the  house  in  like  manner,  as  if  the  lodger 
had  not  rented  this  particular  room.  That  point  being  at 
least  left  doubtful,  I  think  we  are  at  liberty  to  consider  the 
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pauper's  husband  as  the  person  holding  the  whole,  thoofk 
the  lodger  occupied  one  of  the  rooms.     For  these  reasons 
„  ^"^      I  think  the  order  of  Sessions  must  be  con6nned. 

The 

INBARITANTS  T     t  •    1      *l_ 

of  tfoaTH  Bayley,  J. — lam  of   the  same  opinion.      1  think  toe 

second  point  is  more  a  question  of  fact  than  of  law.  The 
Sessions  might  have  decided  whether  the  house  was  oc- 
cupied as  ''  a  separate  and  distinct  tenement,  dwelling- 
house,  or  building."  At  the  time  when  the  pauperis  husband 
originally  took  the  housci  there  is  no  questioa  that  it  ^as 
''  a  separate  and  distinct  dwelling-house  or  buildup"  and 
I  do  not  see  any  thing  to  authorise  us  in  saying  that  it  ceased 
to  be  a  separate  dwelling-house  when  one  of  the  apmrtments 
was  let  to  a  lodger,  because  the  husband  of  the  pauper  stiU 
continued  to  be  the  holder  of  a  distinct  dwelling.  I  do  not 
inquire  into  the  other  parts  of  the  case  with  much  mioHte- 
ness,  because  1  think  we  are  bound  to  construe  this  actia 
the  same  way  as  other  acts  of  parliament  upon  the  saoie 
subject-matter,  and  to  act  upon  the  decisions  which  have 
been  referred  to  in  support  of  the  order  of  Sessions, 

HoLROY  D,  J. — I  think  we  must  construe  the  word  ''  tene- 
inent/'  as  it  has  been  construed  in  former  acts  of  parliameot^ 
with  reference  to  \ihich  this  act  is  made.     Mlie  act  begins 
by  reciting,  that  "  whereas  many  disputes  and  controversies 
^    have  arisen  respecting  the  settling  of  poor  people  in  parishes 
in  England^  by  the  renting  of  tenements."     The  legislature 
only  meant  to  alter  the  law  in  those  things  which  are  made 
requisite  by  this  act  of  parliament  to  be  done  to  gain  a  set- 
tlement, but  it  leaves  the  law  in  other  respects  as  it  wta 
before,  as  to  what  should  be  considered  a  tenement.     We 
are  bound  to  say,  therefore,  that  the  tenement  may  be  made 
MP  of  house  and  land,  though  taken  separately,  and  at  dif- 
ferent rents.     Upon  the  second  point,  it  appears  to  me,  ac- 
cording to  the  facts  stated  in  the  case,  that  althouoh  one 
room  of  the  house  was  let    off,   yet  the  whole    must  be 
considered  as  one  dwelling-house,  held  by  the  pauper's  hui- 
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band.  He  is  clearly  the  responsible  holder  of  the  house  ; 
he  pays  the  rates  and  taxes  which  are  imposed  on  other 
houses,  and  he  is,  in  the  strict  sense  of  the  word,  a  house- 
holder. ,      Tlie 

of  North 
Best,  J. — We  are  to  construe  this  act  according  to  the 
rules  by  which  other  statutes  upon  the  same  subject  have 
been  construed.    The  first  point  urged  for  our  considera- 
tion is,  whether  this  is  to  be  treated  as  one  dwelling.     I  am 
of  opinion  that  we  must  consider  it  as  one  dwelling,  in  the 
occupation  of  the  pauper.     If  it  were  not,  no  person  in  the 
city  of  Londoriy  who  should  let  off  a  single  room  of  his  house, 
could  gain  a  settlement,  although  he  paid  a  rent  of  ten  times 
10/.  a-year.     It  is  well  known  to  be  a  common  practice  in 
this  city,  and  many  other  places,  for  persons  to  take  large 
houses,   occupy  only  a  small  part  themselves,  and  let  off 
tlie  remainder  to  lodgers,  from  whop:i  they  derive  the  means 
not  only  of   paying  the  whole  of   their  rent,  but  even  of 
gaining  a  livelihood  ;  and  yet,  according  to  the  construction 
now  contended  for,  these  persons  would  not  gain  a  settle- 
ment in  the  parish   in  which  their    houses  were  situated. 
That  is  a  proposition,  however,  which  cannot  be  maintain?- 
ed.     But  it  is  supposed  that  there  was  a  separation  of  the 
room  from  the  house,  so  as  to  negative  the  idea  of  an  exclu- 
sive occupation.     There  is  no  separation  which  can  have 
that  effect.     It  is  all  one  tenement,  and  it  is  impossible  to 
say  that  it  is  not  die  dwelling-house  of  the  pauper's  hus- 
band.   The  case  finds,  that  there  is  an  internal  communica- 
tion between  the  lodger's  room  and  the  rest  of  the  house, 
and  therefore  it  must  be  considered  as  part  of  the  same 
house.      The  pauper's   husband  is  the  person   whom   the 
law  considers  as  the  tenant  for  all  purposes  of  occupation 
and  rateability.     He  is  the  holder  of  one  entire  tenement, 
and  in  addition   thereto  occupies  land,  the  rent  of  which, 
sddqpl  to  that  of  the  house,  is  sufficient  to  gain  a  settlement. 

Order  confirmed* 
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Wedtmuday^  Tlie  KiNG  17.  The  Trbnt  and  Merscy   Can^l 

Company. 


H 


A  rami  com-  X  HE  defendants  having  been  rated  to  the  relief  of  the 
Sble  to  the  re*  P^^^  ^^  ^^  township  of  Findern,  in  the  county  oiDtrhfj 
•**^«M**  ^^^  ^  Sessions  on  appeal  con6nned  the  rate,  soligect  to  the 

every  parish      opinion  of  this  Court,  on  the  following  case: — 

throogfa  which        ,^-  ,,  .  ,  ^  ^  ^       ^ 

their  canal  i  ne  appeUants  were  incorporated  by  an  act  of  o  Ueo.  S. 

cupieraof  liund  ^  ^®  name  of  **  Tlie  Company  of  Pkx>pffietors  of  the 
covered  with    Navigation  from  the  Trttit  to  the  Mersey"  and  empowered 

to  purdiase  lands  to  them  and  their  successors  and  assigns, 
for  the  purpose  of  making  a  navigable  cnt  or  canal  fium 
die  river  Trent  to  the  river  Mersey.  And  it  is  by  that  act 
enacted,  **  That  it  shall  be  lawful  for  the  said  company  to 
demand  and  take  for  their  own  proper  use  and  behoof,  for 
tonnage  and  wharfage  for  all  goods  and  commodities  what- 
soever, which  shall  be  conveyed  upon  the  said  canal,  soch 
rates  and  duties  as  the  said  company  shall  think  fit,  not 
exceeding  the  sum  of  one  penny  halfpenny  per  mile  far 
every  ton  of  such  goods  and  commodities  which  shall  be 
conveyed  upon  the  said  canal,  which  said  rates  and  duties 
shall  be  paid  to  such  person  or  persons  at  such  place  or 
places  near  to  the  said  cut  or  canal,  in  such  manner  and 
under  such  regulations  as  the  said  canal  company  shall  direct 
or  appoint."  And  it  is  further  enacted,  ''That  all  persons 
whatever  shall  have  free  liberty  to  navigate  with  boats  upon 
the  said  canal,  under  certain  regulations,  upon  payment  of 
such  rates  and  duties  as  shall  be  demanded  by  the  said  com- 
pany, not  exceeding  the  rate  thereinbefore  mentioned."  A 
part  of  the  said  canal  being  in  length  about  cue  mile  and 
fifty-two  yards,  comprising  the  quantity  of  land  for  which 
the  defendants  were  rated,  passes  through  the  said  township 
of  Fifideru.    The  company  have   no  lands,  houses,  ware- 
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houses,  wharfs,  or  other  property  in  the  said  township,  ex-        1823. 
cept  the  canal  and  towing  palh.     No  tolls,  rates,  or  duties,       ^^^\/^ 
are  received  in  the  said  township,  nor  do  any  tolls,  rates,  ^^ 

or  duties  become  payable  there,  the  company  not  having    ^^^j*"* 
so  directed  or  appointed,  but  the  company  receive  annually       Mersst 
a   much   larger  sum  than  that,  in  respect  of  which  they         pant. 
iire  assessed,  for  tolls  for  the  passage  over  that  part  of  their 
canal  which  lies  in  the  township  of  Findern.    The  canal 
company  derive  very  considerable  annual  profits  from  the 
canal.     By  an  assessment  made  on  the  day  of  October^ 

1818,  for  the  relief  of  the  poor  of  the  said  township  of 
Findern,  and  duly  published,  the  defendants  were  rated  in 
die  following  manner : — 

Proprietors.      Occupiers.  Names  of  Pieces.    Qaantity.    Assessments. 

Orand  Trunk      r«««,«««„         Canal  and        ,„  nraA^^       ^.  ^.^u 
Canal.  Company,     j^^^i^.p^ths.    '  a.  962  dec.      4*.  lljil. 

Against  this  assessment  the  defendants  appealed,  upon  tlie 
ground  that  they  were  not  the  occupiers  of,  nor  have  any 
rateable  property  in  the  township  of  Findern.  The  Court 
of  Quarter  Sessions  confirmed  the  rate,  subject  to  the  opi- 
nion of  this  Court,  upon  the  above  case. 

Denman,  on  a  former  day,  in  support  of  the  order  of 
Sessions,  was  stopped  by  the  Court,  and 

Scarlett  and  Reader  being  then  asked  whether  they  could 
distinguish  this  case  from  those  cases  which  had  decided  this 
principle,  namely,  that  a  canal  is  rateable  to  the  relief  of 
the  poor  in  each  and  every  parish  or  township  through  which 
it  passes,  according  to  the  vfcilue  of  the  land  covered  with 
water ;  and,  having  expressed  confidence  that  they  should 
be  able  to  distinguish  this  from  those  authorities,  and  sheW 
that  at  least  this  canal  was  not  rateable  in  the  township 
of  Findern,  they  were  desired  to  look  into  the  cases^  and 
if,  upon  consideration,  they  thought  they  could  point  out 
any  sound  distinction,  they  might  mention  the  case  again. 
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Aod  now,  on  this  day,  they  confessed  their  inability  to  dia- 
tingubh  this  case,  in  principle,  from  Rex  v.  Milton  (a).  The 
The  King  company  in  the  present  case  were  certainly  rated  only  as  the 
The  Tr'"*  occupiers  of  so  many  acres  of  land  covered  with  water,  and 
Mbrsbt  therefore  they  were  not  so  much  interested  in  resisting  a  rate 
fj^j^  '  founded  upon  that  principle,  but  conceiving  that  this  was 
only  the  commencement  of  a  design  to  establish,  first,  that 
a  canal  company  were  rateable  as  occupiers  of  lands  in  the 
parish  through  which  their  canal  passed,  and  then  that  they 
were  rateable  in  the  same  parish  in  respect .  of  their  toUs 
abo,  though  none  were  received  there,  they  felt  themselves 
called  upon  to  oppose  such  an  attempt.  Understanding 
now,  however,  that  the  Court  decided  no  more  than  that 
the  company  were  rateable  merely  as  occupiers  of  lands  in 
the  township  of  Findem ;  and  that  the  Court  did  not  recog- 
nize  the  principle  to  have  been  carried  farther  by  Rex  v. 
Milton,  no  further  argument  would  be  offered  against  the 
present  rate.  It  was  to  be  observed,  however,  as  something 
remarkable,  that  this  was  the  first  time  since  canals  had  been 
established  in  thb  country,  that  any  attempt  had  been  made 
to  rate  them  as  so  much  land  covered  witli  water. 

Per  Curiam. — Is  not  that  the  only  correct  mode  of 
rating  them,  according  to  the  language  of  the  statute 'of 
43  Eliz.  c.  2,  which  imposes  the  rate  upon  *^  every  occupier 
of  land  f"  Unless  they  are  rated  in  this  form,  they  cannot  be 
rated  at  all.  The  cases  which  have  been  decided,  establish 
this  principle,  namely,  that  the  occupier  of  lands  in  every 
parish,  is  liable  to  be  rated  in  respect  of  the  land  which  he 
occupies  in  each,  and  if  a  canal  passes  through  several 
parishes,  the  undertakers  are  rateable  in  each  and  every 
parish  through  which  the  canal  passes,  according  to  the 
quantity  of  land  occupied.  The  Trent  and  Mersey  Canal 
Company  occupy  the  land  which  the  water  covers  in  tha 

(a)3B.  ^A.iU. 
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townsbip  of  Findem,  and  are  rateable  in  respect  of  soeh        1823. 

occupation.  ^^*^^^^ 

Order  of  Sessions  confirmed  (a).  ^, 

(a)  See  Rex  v.  The  Aire  and  Calder  NangaHan,  t  T.  R.  660.  Rexy.      *     ^^ 
The  CorporaH<m  of  Baihj  14  East,  609.    Rexy.  The  CaUer  and  HebbU  Na^        Msrsbt 
mgationy  1  B.  &  A.  263.    Rex  v.  Cordti^oii,  Cowp.  581.    Rex  ▼.  The    Canal  Com- 
Grand  Junction  Cofinl,  1  B.  &  A.  289.    Reap  y.  The  Leede  and  Liverpool  PAilYi 

Cojial,  5  East,  325.  Rex  ▼.  MaedemM^  If  East,  324.  12ear  y.  The  Mayor 
rf  London^  4  T.  R.  21.  Rex  y.  Miliom,  3  B.  &  A.  112.  .  Rex  y.  The  New 
River  Company^  1  M.  &  S.  503.  Rex  y.  NiehoUonf  12  East,  830.  Rex  y. 
Pagey  4  T.  R.  543.  Rer  y.  Tht  Rochdaie  fVaier  Worke  Company,  1  M.  &  S. 
634.  Rexv.ScukoaieMy  12  East,  330 ;  and  iiex  v.  TTke  Sitffordekbt  aad 
Worceeter  Canal,  8  T.  R.  340. 


The  Earl  of  Bristol  v.  Wilsmore,  and  Page  the     Thmd^^ 

younger.  ^^HlJ^^ 

VyASE  by  the  plaintifi^,  as  chief  steward  of  the  liberty  of  If  it.,  under 
Bury  St.  Edmunds,  in  the  county  of  Suffolk,  against  the  parchase,  ob^ 
defendants,  for  the  eloignement  and  rescue  of  sixty  sheep  JP*  ffjsSi 
from  and  out  of  the  plaintifi^'s  possession,  which  had  been  goods,  with  a 

,       ji'i        1,  ^.        !.•«.,  pre-conceiyed 

aelzed  and  levied  under  the  warrant  of  the  plamtiff,  by  Tirtue  design  not  to 
of  the  sheriff's  mandate  to  him  directed,  upon  a  writ  of  fieri  ^^  nb^conS^ 
facias,  issued  at  the  suit  of  Elizabeth  Career  against  the  J?  »yo^d  "n*^ 

^  for  the  yalue. 

goods  and  chattels  of  fVilliam  Miller,  at  Mayland,  within  and  the  sheriff 
the  liberty  and  jurisdiction  of  die  plaintiff.      Plea,   Not  goods  in  exe^ 
Guilty,  and  issue  thereon.    At  the  trial  before  Jbbott,  C.J*,  ^^^  ^^ 
at  the  adjourned  Middlesex  Sittii^^  after  Trinity  Term  ^c  delivery  to 
18£2,  the  facts  appeared  to  be  these  :*^The  writ  in  question  tha't  B.  may 
was  executed  by  the  proper  officers  of  the  plaintiff  upon  cneUiem'^t 
the  premises  of  Miller,  on  the  18th  of  May,  1821,  who,  ®J  j^«  ^^ 
amongst  other  property,  took  possession  of  sixty  sheep,  which  even  by  stra* 
•were  secured  in  one  of  Miller's  pastures,  where  they  re-  the  ya'udity  of 
mained  in  safety  during  that  day  and  the  next.  In  the  course  ^^/^f.^'IJ** 
-of  the  ensuiiq;  o^ht,  the  sheep,  by  some  means,  (alleged  *ljf **'**"  ^^ 
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tb  have  beea  by  the  contrivance  and  stra'tagenl  of  the  de* 
fendants)  got  into  an  adjoining  corn  field  belonging  to  the 
BiuimfL^    defendant  fVilsmore,  by  ^rhom  they  were  sent  to  the  pound, 
_     ^*  and  afterwards  delivered  to  the  defendant  Page,  a  cattle 

jobber,  who  claimed  them  as  his  property,  and  refused  to 
deliver  them  to  -the  plaintiff  upon  demand.  Both  de- 
fendants knew  that  the  sheep  had  been  taken  in  execution. 
It  appeared  that  the  sheep  had  been  sold  to  Miller  by  i 
servant  of  the  defendant  Page  for  account  of  the  latter,  on 
the  day  preceding  the  execution.  Page  had  directed  his 
servant  to  sell  them  for  ready  money  only,  but  they  were 
in  fact  paid  by  a  draft  upon  Miller^s  bankers  at  Colchester, 
in  Essex,  which  was  retained  by  Page  till  the  18th,  when  it 
was  presented  and  dishonored.  It  was  alleged,  that  in  con- 
sequence of  this.  Page  resorted  to  the  contrivance  above  men- 
tioned, in  order  to  regain  possession  of  the  sheep,  and  with 
the  assistance  of  Wilsmore  effected  his  object  in  the  manner 
suggested.  Upon  these  facts  an  objection  was  taken  on  tl|e 
part  of  the  defendants,  that  in  point  of  law  no  property  in 
this  sheep  had  passed  to  Miller,  the  supposed  sale  being 
founded  in  fraud,  and  consequently  they  had  been  wrongfully 
seized  by  the  plaintiff,  and  might  be  lawfully  re-t^ken  wherever 
found.  To  this  it  was  answered,  that  even  if  the  objection 
were  good,  it  was  not  competent  to  the  defendants  to  raise 
it,  they  being  at  all  events  wrongdoers  in  re-taking  the  sheep 
by  stratagem  and  collusion.  The  learned  Judge  however 
was  of  opinion,  that  the  property  in  the  sheep  had  passed 
to  Miller,  and  that  even  if  it  had  not,  the  defendants  were 
not  entitled  to  the  benefit  of  the  objection ;  and  the  Jury, 
under  his  direction,  in  point  of  law,  found  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  value  of  the  sheep. 

Marryat,  in  Michaelmas  Term  last,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had,  or  why  the  judgment  should  not  be  arrested, 
upon  the    ground,  first,    that  the  learned  Judge   had  er- 
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roneously  decided  as  a  question  of  law,  that  which  should 
have  been  left  to  the  Jury  as  a  question  of  fact,  namely,  ^ 

ivhether  the  sale  to  Miller  was  a  bonft  6de  sale  or  no ;  and,      Bristol 
second,  that  he  was  mistaken  in  holding  that  that  objection    Wilsmorb. 
was  not  available  on  the  part  of  the  defendants. 

Scarlett  and  Chitty  now  shewed  cause  against  the  rule« 
Tliere  are  two  objections  raised  in  this  case.  First,  that  it 
should  have  been  left  to  the  Jury  to  say  whether  any  pro- 
perty passed  to  Miller  by  the  sak  and  delivery  of  the  sheep 
to  him  by  Page ;  and,  second,  that  the  learned  Judge  mis* 
directed  the  Jury  in  telling  them  that  it  was  not  com* 
petent  to  the  defendants,  being  themselves  wrongdoers,  to 
take  advantage  of  any  informality  or  fraud  in  the  sale. 
With  respect  to  the  first  point,  it  is  not  denied  that  the  sheep 
had  been  in  the  possession  of  Miller  for  two  days,  when 
they  were  seized  under  the  execution,  and  therefore  their 
removal  on  the  following  night  was  fraudulent  and  illegal,  as 
a  removal  out  of  the  ciutody  of  the  law.  [Bayley,  J.  If 
they  were  the  property  of  Miller,  it  was  so ;  but  had  he  any 
property  in  them  f]  That  is  immaterial  as  respects  the 
wrongful  removal;,  they  were  taken  out  of  the  sheriff  s 
custody,  and  whether  they  were  the  property  of  Miller  or 
not,  the  possession  of  the  sheriff  was  the  custody  of  the 
law,  and  no  person  had  a  right  to  retake  them.  [^Bayley,J. 
That  doctrine  is  not  true  to  the  extent  claimed  for  it.  Surely 
.if  the  sheriff  takes  the  goods  of  ^.  under  a  writ  directed 
agaiust  J3.,  A.  may  legally  retake  tliem  wherever  he  can  find 
them.]  Not  if  they  are  in  the  custody  of  the  law.  Then 
the  important  question  arises,  had  the  property  in  the  sheep 
passed  to  Miller  ?  Now,  that  is  a  question  of  law,  and  not 
of  fact  for  the  Jury.  The  transaction  was  the  simple  and 
ordinary  one  of  goods  sold  and  delivered  ;  there  was  a  bou& 
fide  sale,  and  an  actual  and  complete  delivery ;  and  that  was 
by  law  sufficient  to  pass  the  property.  [Haylej/fJ.  Was  it 
a  boui  fide  sale  ?  They  are  sold  by  a  mere   servant,  who 
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1823.        perhaps  exceeded  bis  authority ;  for  his  instructioiis  wef6  to 
"^^^y/^^      sell  for  ready  money  only.]    If  this  transaction,  and  the  in- 
Bristol^     tervtd  that  had  elapsed  before  the  execution,  did  not  pans 
^     ^*  the  property  to  the  vendee,  what  dealings,  and  what  intertal 

are  sufficient  for  that  purpose?  Where  is  the  line  to  be 
drawn  i  The  mode  of  payment  could  not  affect  the  transac- 
tion ;  payment  by  a  check  is  a  ready  money  payfnent,  and 
was  accepted  as  such  in  this  case.     Suppose  Miller  had 
immediately  resold  the  sheep  to  a  third  person,  would  they 
have  been  seizable  in  die  hands  of  the  third  person  i    And 
if  not,  which  cannot  be  contended,   why  should  they  be 
seizable  in  Miller's  hands  i    A  sale  in  market  overt,  it  is 
not  disputed,  would  have  passed  the  property,  and  in  what 
respect  does  this  transaction  differ  from  a  sale  in  market 
overt  i  If  this  sale  be  not  binding  upon  the  property,  die 
great  majority  of  all  sales  might  be   rendered  inoperative, 
for  nineteen   out  of  twenty  are  conducted  precisely  in  the 
same  manner  as  the  present.    [Bayiey,  J.  A  man  authorises 
bis  servant  to  sell  property  (or  Mim  for  ready  money  onfy, 
the  servant  sells  for  a  check,  which  turns  out  to  be  worth 
nothing ;  does  that  act  of  the  servant  bind  the  master  ?]  Cer^ 
tainly  it  does,    llie  act  of  the  servant  is,  in  all  such  cases  the 
act  of  the  master ;  the  general  authority  to  sell  over-rides  the 
stipulation  as  to  the  mode  of  payment,  and  makes  the  con- 
tract valid,  whether  the  money  is    paid  or  not.     But  this 
case  goes  further,  for  here  the  master  accepts  the  chedcs  as 
a  payment,  and  keeps  it  an  entire  day,  and  that  is  a  com- 
plete  ratification,    and   acceptance   of  the  contract   itself. 
The  principles  which  govern  the  law  of  stoppage  in  traonta 
apply  by  analogy  to  the  present  case.    There  the  change 
of  property  is  complete,  and  the  right  of  stoppage  is  barredi 
so  soon  as  a  delivery  has  taken  place;  and  so  here,  where 
the  goods  are  delivered,  the  property  in  them  is  passed,  and 
die  right  to  annul  the  contract  is  gone.     In  this  case,  there- 
fore, the  sheep  were  the  property  of  Miller ;  they  were  seized 
by  the  sheriff  as  such ;  they  then  became  placed  in  tke  cu»- 


tody  of  the  law^  and  from  thence  not  even  the  owner  him-        1823. 
aelf,  much  less  the  person  who  has  devested  himself  of  the 
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Ownership  by  a  sale  and  delivery^  can  legally  remove  them.  Bristol 
But,  secondly,  if  this  objection  were  tenable  in  itself^  it  is 
not  competent  to  the  defendants  on  this  record  to  take  ad- 
vantage of  it,  becaase  the  alleged  fraud  is  not  such  as  would 
render  Miller  amenable  in  a  criminal  prosecution,  supposing 
he  had  sold  the  sheep  to  a  third  person.  Both  these  points, 
therefore^  were  properly  decided  by  the  learned  Judge  who 
tried  the  cause,  and  there  is  no  ground  for  disturbing  tlie 
verdict  which  the  Jury  have,  under  his  direction,  found. 

Marrj/at,  (with  whom  was  Walford)  in  support  of  the 
rule.  The  contract  was  attended  with  fraud  on  the  part  of 
the  purchaser,  and  by  error  on  the  part  of  Pagers  servant, 
who,  through  ignorance,  exceeded  the  authority  with  which 
he  had  been  vested.  It  is  therefore  no  contract  at  all  to 
bind  the  principal,  or  to  pass  the  property,  and  it  should 
at  least  have  been  left  to  the  Jury  to  say  whether  it  was  such 
a  sale  as  the  owner  of  the  sheep  had  authorised  his  servant 
to  make.  It  has,  however,  been  decided,  that  where  the 
buyer  practises  a  fraud  upon  the  seller,  no  property  passes 
from  the  one  to  the  other,  even  by  the  delivery  of  the  goods ; 
Noble  \.  Adams  (a\  and  Read  v.  Uutchinson{b)\  and  there- 
fore no  property  passed  in  this  case ;  because  the  act  of 
payment  by  a  check,  which  Miller  knew  to  be  of.  no  value, 
was  a  gross  and  decided  fraud  on  his  part,  and  violated  the 
contract  in  toto.  Then,  secondly,  this  is  a  good  objection 
on  the  part  of  the  present  defendants.  It  was  suggested  at 
the  trial  that  it  was  not  competent  for  the  defendants  to  raise 
it,  because  if  Miller  had  resold  the  goods,  he  would  not 
have  been  indictable  either  for  a  larceny,  or  for  a  fraud ;  and 
the  case  of  Rex  v.  Lara{c)  was  cited.  But  that  argument 
does  not  go  the  whole  length  required  to  support  it.  It 
may  indeed  be  admitted,  that  he  would  not  have  been  in- 

(a)  7  Taunt.  59.  (fr)  3  Campb.  553.  (c)  6T.  R.  565. 
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dictable  for  a  larceny ;  and  Rex  v.  Lara  also  decides^  that  be 
would  not  have  been  indictable  for  a  fraud  at  common  law, 
^^Bmstol^^  because  no  false   token  was  used.    But  he  clearly  wouU 
«•  have  been  indictable  under  the  statute  30  G^o.  2.  c.  £4^  for 

obtaining  tlie  goods  by  false  pretences,  for  that  statute  makes 
no  mention  of  a  false  token,  the  pretence  is  sufficient,  and 
this  was  expressly  decided  in  Rex  ▼•  Jackson  (a).  Tbe 
Court  stopped  him. 

AnnoTTi  C.J. — ^Upon  further  consideration,  I  think, 
and  all  my  learned  Brothers  are  of  the  same  opinion,  that 
if  Miller  obtained  possession  of  these  sheep  with  a  pre-con- 
ceived  design  not  to  pay  for  them,  and  to  abscond,  in  order 
to  prevent  his  being  sued  for  the  value,  he  obtained  them  by 
such  a  fraud  as  would  prevent  the  property  passing  legally, 
according  to  the  cases  of  Noble  v.  Adams,  and  Read  v. 
Hutchinson,  which  have  been  cited.  It  must  be  a  question 
of  fact  for  the  consideration  of  the  Jury,  whether  that  was 
so  or  not,  and  I  now  tliink,  in  concurrence  with  my  learned 
jProthers,  that  I  ought  to  have  left  it  to  the  Jury.  As  to 
the  other  point,  what  occurred  to  me  at  the  trial  was,  that 
inasmuch  as  the  defendant  Page  had  repossessed  himself  oS 
the  sheep  by  a  trick,  it  was  not  competent  for  him  to  say, 
that  the  property  had  not  passed  to  Miller*  My  learned 
Brothers  think,  and  I  am  disposed  to  concur  with  them, 
that  I  took  an  incorrect  view  of  the  subject,  because,  re- 
fening  to  the  principle  of  this  action,  it  could  not  be  main- 
tained by  the  sheriff,  unless  the  goods  seized  by  him  were 
the  property  of  thb  person  against  whom  the  execution 
issued.  If  these  sheep  were  not  the  property  of  Miller,  the 
plaintiff  ought  to  have  been  nonsuited.  The  proper  mode 
therefore  of  deciding  that  question,  is  to  grant  a  new  triaL 
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The  King  v.  Richard  6ower«  Thnrsdnti, 

April  s?4. 

.Information  in  the  nature  of  quo  warranto  against  A  charter  of 
the  defendant  for  exercising   the  office  of  maj^or  of  the  bo-  empowered 
rough  and  town  of  Weymouth  and  Melcombe  Regis,  in  the  ^^^^^^°J^)^ 
county  of  Dorset,  from  the  22d  September,  1B21,  until  the  the  time  beings 
time  of  exhibiting  the  information,  without  any  legal  war-*  part  of  them, 
rant,  &c.    To  this  information  the  defendant  pleaded,  that  ^n^ame^our"^^^^ 
Geo.  3.  by  charter,  dated  25th  May,  in  the  forty-fourth  year  ^^,  l>nrgesies 

;  ^  ...         or  inhabiUnts, 

of  his  reign,  granted,    that  the  mayor,    aldermen,  bailiffs,  '<  ont  of  which 
burgesses,  and  commonalty  of  the  said  borough  and  town,  named  and 
and  all  the  burtresses  and  inhabitants  thereof,  by  whatever  chosen,  the 

®  ^  '     '^  mayor,  alder- 

names  theretofore  known   or  incorporated,  should  be   one  men,  baihifs, 

body  corporate  and  politic^  Sec. ;  that  there  should  be  a  gesAes,  and 
mayor,  divers  aldermen,  two  bailiffs,  and  twenty-four  prin-  g^sses  ''and 
cipal  burgesses,  who  should  be  assistant  unto  the   mayor,  inhabitants  /or 

.  .  •         •        11  '*^  '*'"'  being 

aldermen,  and  bailiffs  for  the  time  being,  m  all  matters  (they  being 
whatsoever  concerning  tlie  borough  and  town ;  that  he  then  purpose  tberc^ 
constituted  Samuel  Western,  Esq.,  to  be  the  first  mayor,  ^^.°  ^®  ^^^ 
until  the  feast  of  St.  Matthew  the  Apostle,  then  next  ensu«  gated  and  as^ 
ing,  and  from  thenceforth  until  another  should  in  due  time  tber),  or  t£  ' 
be  chosen  into  the  office ;  and  eleven  persons  to  be  the  first  Sew^'sXiaicW 
aldermen,  who  were  to  continue  for  life,    unless  amoved  ^^  ^  con^^e- 
for  reasonable  cause  by  the  mayor,  aldermen,  bailiffs,  and  scmhUd,  might 
principal  burgesses  for  the  time  being ;  and  two  other  per-  and^athority 
sons  named  to  be  the  first  bailiffs:  and  twenty-four  other  by  the  greater 

...  .  part  of  the 

persons  named  to  be  the  prmcipal  burgesses,  to  continue  voices  of  tliem 

for  life,  unless  amoved  for  reasonable  cause  by  the  said  together  to 

mayor,  aldermen,  bailiff,    and  principal  burgesses  for  the  ^^^^  *"f^ 

time  beinsr,  or  the  greater  part  of  them :  that  the  kinsr  fur*  be  the  mayor.*' 
^'  ^  *^  '  *  Held,  that  the 

election  of  a: 
mayor  by  a  majority  of  the  whole  elective  body  taken  collectively  was  invalid,  it  ap- 
pearing that  there  was  not  a  majority  of  the  definite  body  of  principal  burgesses  pre* 
tent  at  the  time  of  the  election. 
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ther  granted  unto  the  mayor  and  aldermen  of  the  said  bo« 
rough  and  town  for  the  time  being,  or  the  greater  part  of 
them,  full  power  and  authority  to  choose  and  name  on  the 
feast  day  of  St.  Matthew  the  Jpostle  in  every  year,  in  the 
Guildhall  of  the  borough  and  town  aforesaid,  or  in  some 
other  convenient  place,  within  the  borough  and  town  aifore- 
said,  being  congregated  and  assembled  together,  four  of  tlie 
burgesses  or  inhabitants  of  the  borough  aiid  town,  wbethier 
the  same,  or  any  of  them  were,  or  had  been  aldermen,  bai- 
liffs, or  principal  burgesses,  or  not,  out  of  which  four  so  to 
be  named  and  chosen,  the  mayor,  aldermen,  bailiffs,  prin- 
cipal burgesses,  and  other  burgesses  and  inhabitants  of  the 
borough  and  fowfi,  for  the  time  being,  (they  being  also  for 
that  purpose  there,  upon  the  same  day,  congregated  and 
assembled  together)  "  (ft  the  greater  part  of  them,  a$  thould 
be  so  congregated  and  assembled,*  might  and  should  have 
full  power  and  authority,  by  the  greater  part  cf  the  voices  of 
them  so  assembled  together,  choose  and  make  one  to  be  the 
mayor,  who  should  be  sworn  into  office  before  the  last  mayor 
or  recorder  for  time  the  being,  in  the  presence  of  all  die 
aldermen  and  principal  burgesses  for  the  time  being,  which 
should  be  then  present,  and  should  execute  the  said  office 
for  one  whole  year,  and  until  another  mayor  was  appoint^, 
&c. ;  and  in  case  of  the  death  or  amotion  of  aoy  of  the 
aldermen  by  the  mayor  and  rest  of  the  aldermen,  8cc.  for 
the  time  being,  there  should  not  be  eight  aldermen  surviving 
and  remaining,  it  should  be  lawful  for  the  mayor  and  aMer-^ 
men  surviving  and  remaining,  and  also  for  the  bailiffs  and 
principal  burgesses  for  the  time  b^ng,  or  the  greater  part 
of  them,  so  many  as  they  should  want  of  the  aforesaid 
number  of  eight  aldermen,  out  of  the  burgesses  or  inha- 
bitants, to  elect  and  choose,  8cc.  who  should  remain  for  life, 
unless  amoved,  &c. ;  and  should  be  sworn  into  office  before 
the  mayor  for  the  time  being.  And  it  was  further  granted, 
that  every  mayor,  if  not  amoved,  should  immediately  after 
the  execution  of  his  office,  be  an  alderman.    The  plea  then- 
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stated  the  acceptance  of  the  charter,  and  that  on  the  2l8t  1823. 
September^  in  the  ad  year  of  the  reign,  J.  fV.  iVeston,  Esq., 
the  then  mayor,  and  twenty  aldermen,  being  the  greater 
part  of  the  aldermen  of  the  borough,  duly  congregated  and  Bowra; 
assembled  together,  within  the  Guildhall,  for  the  purpose 
of  choosing  and  naming  four  burgesses  or  inhabitants  of  the 
borovgfa,  in  order  that  one  of  such  four  might  be  named 
and  chosen  mayor  for  the  ensuing  year,  and  being  so  con- 
gregated and  assembled,  defendant  and  three  other  burgesses 
were  chosen  and  named  for  such  purpose,  and  that  on  the 
same  day,  twenty  aldermen,  two  bailiffs,  twenty  principal 
burgesses,  and  two  hundred  other  burgesses,  and  six  hun- 
dred other  inhabitants  of  the  borough,  for  the  time  being, 
were  duly  congregated  and  assembled  within  tlie  Guildhall, 
for  the  purpose  of  electing  a  mayor  out  of  the  four  persons 
so  .named,  and  beiug  so  congregated  and  assembled  together 
for  such  purpose,  the  mayor  and  the  greater  part  of  the  said  -:-. 

aldermen,  bailiff,  principal  burgesses,  and  other  burgesses 
and  inhabitants,  made,  chose,  elected,  ijc.  the  defendant  to 
be  mayor,  and  defendant  was  duly  sworn  into  the  said  office 
on  the  22d  September,  8lc.  Replications,  first,  that  J.  IV. 
Weston,  the  mayor,  who  presided  at  the  election,  was  not 
the  mayor  at  the  time  alleged  in  the  plea ;  second,  that  the 
greater  part  of  the  aldermen  did  not  assemble  as  alleged  in 
the  plea ;  third,  that  the  supposed  mayor,  and  the  supposed 
greater  part  of  the  aldermen,  did  not  choose  and  name  dc« 
fendant  and  three  other  inhabitants  for  the  purpose  in  the 
plea  mentioned ;  fourth,  that  defendant,  at  the  time  of  his 
being  so  chosen  and  named,  was  not  one  of  the  burgesses 
and  inhabitants ;  fifth,  that  at  the  time  of  said  supposed 
making,  choosing,  electing,  and  appointing  of  defendant  to 
be  such  supposed  mayor,  a  majority  of  twenty-four  prin* 
cipal  burgesses  were  not  assembled,  but  ten  only  of  such 
principal  burgesses  were  assembled;,  sixth,  that  at  the  time 
when  defendant  w;as  supposed  to  have  been  made,,  chosen, 
elected,  and  appointed,  to  be  such  supposed  mayor,  there 


CASES  IN   THE    KING'S   BENCH, 

were  twenty  chief  and  principal  burgesses,  yet  ten  of  such 
chief  and  principal  burgesses,   and  no  more,  were  coogre- 
V,  gated  and  assembled ;  seventh,  that  the  greater  part  of  the 

|}owER.  principal  burgesses  did  not  choose  defendant ;  and,  eighth, 
that  the  mayor  and  the  greater  part  of  the  aldermen,  bai- 
liffs, principal  burgesses,  and  other  burgesses  and  inhabit- 
ants, did  not  choose  defendant.  Rejoinder  to  the  first,  se* 
cond,  third,  fourth,  seventh,  and  eighth  replications,  and 
issue  thereon.  Demurrer  to  the  tifth  replication,  and 
joinder  in  demurrer.  Sur-rejoinder  to  the  sixth  replication, 
that  at  the  time  when  defendant  was  so  made,  chosen,  &c. 
such  mayor,  there  were  only  nineteen  chief  and  principal 
burgesses,  and  that  a  majority,  namely,  ten,  were  congre- 
gated and  assembled,  and  issue  thereon. 

The  question  intended  to  be  raised  in  argument  upon 
these  pleadings  was,  whether  upon  the  constructidli  of  the 
charter  it  was  requisite  that  there  should  be  a  majority  of 
tlie  principal  burgesses  assembled  and  congregated  together, 
at  the  election  of  a  mayor,  or  whether  the  mode  of  election 
stated  in  the  plea  was  sufficient. 

Chitty,  in  support  of  the  demurrer  to  tlie  fifth  replica* 
tion,  contended,  tliat  it  was  not  necessary  to  the  validity  of 
the  defendant's  election  that  there  should  be  a  majority  of 
the  principal  burgesses  present  at  the  election,  but  that  it 
was  sufficient  that  the  defendant  should  have  a  majority  of 
the  whole  elective  body,  though  a  majority  of  each  integral 
part  of  the  corporation  might  not  be  present.  This  case, 
be  insisted,  was  distinguishable  ftom  any  hitherto  decided, 
and  was  certainly  not  to  be  governed  by  the  authority  of 
Rex  V.  Morris{a\  which  was  decided  upon  a  former  diarter 
of  this  corporation.  By  the  present  charter  the  king  grants 
to  die  mayor,  aldermeti,  bailiffs,  burgesses,  and  commonalty, 
and  their  successors,  '^  that  the  mayor  and  aldermen,  or  the 
greater  part  of  thein>    of  whom  the  mayor  for  the  time 

(a)  4  East,  17« 
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being  to  be  one,  may  have  and  shall  have  full  power  and       1823. 
authority  to  choose  and  name  on  the  feast  day  of  St.  Mat' 
thew  the  Apostle ^  in  every  year,  in  the  Guildhall  of  the 
Borough,  being  congregated  and  assembled  together,  four     »<>^"*» 
of  the  burgesses  or  inhabitants,  out  of  which  four,  so  to 
be  named  and  chosen,  tlie  mayor,  aldermen,  bailiffs,  principal 
burgesses,  and  other  burgesses  and  inhabitants  of  the  bo- 
rough and  town  aforesaid,  for  the  time  being,  they  being 
also  for  that  purpose  there,  upon  the  same  day,  congregated 
and  assembled  together,  '  or  the  greater  part  of  them,  as 
shall  be  so  congregated*  may  have  and  shall  have  full  power 
and  authority,  by  the  greater  part  of  the  voices  of  them  so 
assembled  together,   to  choose  and  make  one  to  be  the 
mayor."    The  fair  construction  of  this  clause  is,  that  it  is 
not  necessary  to  the  validity  of  the  election  that  a  majority 
of  the  principal  burgesses  should  be  present.     It  is  to  be 
observed,  that  the  words,  **  or  the  greater  part  of  them,  as 
shall  be  so  congregated,**  (which  are  most  important  expres- 
sions) are  not  to  be  found  in  aiiy  other  parts   of  the  charter 
which  relate  to  the  election  of  bailiffs  and  other  corporate 
officers.     These  words  seem  to  have  been  cautiously  intro- 
duced into  that  part  of  the  charter  which  relates  to  the  elec- 
tion of  mayor,  and  it  must  therefore  have  been  the  intention 
of  the  crown  that  the  election  of  that  officer  should  depend 
upon  the  majority,   not  of  the  definite,  body,   but  of  the 
whole  body,  definite  and  indefinite,  taken  collectively,  when 
so  congregated.    This  seems  a  reasonable  construction  when 
reference  is  had  to  the  mode  of  electing  inferior  officers. 
In  the  choice  of  subordinate  officers,  there  is  not  the  same 
reason  for  requiring  the  same  mode  of  election  as  iir  the 
election  of  mayor.    That  officer  represents  the  whole  body 
of  the  corporation,  and  therefore  it  may  be  very  fit  and 
proper  that  his  election  should  take  place  by  the  majority 
of  the  voices  of  all  the  burgesses  and  inhabitants  congre- 
gated together.     If  it  were  necessary  that  a  majority  of  each 
dcliuite  body  should  bo  present  to  render  the  election  valid. 
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such  a  rule  of  construction  might  lead  to  the  most  incoDTe- 
nient  consequences ;  for  it  might  be  competent  for  one  or 
two  individuals,  of  any  of  the  definite  bodies,  to  defeat  the 
election  of  a  mayor,  although  a  majority  of  the  whole  cor* 
porate  body  collectively  assembled  might  have  dected  the 
particular  individual  nominated.  Such  a  constructioo,  how- 
ever, cannot  be  put  upon  that  part  of  the  charter  which 
relates  to  the  election  of  mayor.  The  words  '^  or  the  greater 
part  of  them  as  shall  be  $o  congregated,"  must  refer  to  the 
whole  collective  assembly  for  the  time  being,  who  should 
be  so  congregated.  If  it  is  essential  that  a  majority  of  the 
definite  body  should  be  present,  it  is  equally  essential  that  a 
majority  of  the  inhabitants  should  be  present.  The  elec- 
tion is  to  take  place  by  the  whole  body  at  large,  and  is  not 
to  be  governed  by  the  circumstance  whether  there  be  a 
majority  of  any  of  the  integral  parts  concurring  in  the  elec- 
tion. The  words  already  pointed  out,  appear  to  have  been 
purposely  introduced,  in  order  to  prevent  the  possibility  of 
one  or  two  of  the  definite  body  defeating  an  election  by  a 
majority  of  the  voices  of  the  whole  elective  body.  The 
•'  greater  part  of  them  so  congregated*'  clearly  refers  to  the 
whole  elective  body,  and  cannot  be  understood  to  mean  a 
majority  of  .each  integral  part.  In  The  Queen  v.  Lock  (a) 
it  is  said,  *'  If  an  act  to  be  done  be  referred  to  the  consti- 
tuent members  of  a  corporation,  nothing  can  be  done  but 
by  the  majority  of  those  who  are  the  constituent  part  of  the 
corporation ;  but  where  a  thing  is  referred  to  be  done  by 
the  commonalty,  there  the  majority  of  those  who  are  pre- 
sent (all  being  summoned)  will  determine  and  bind  the  re$t; 
but  in  the  other  case  the  majority  of  those  who  are  present 
will  not  do."  If,  therefore,  the  construction  now  contended 
for  be  correct,  this  is  an  authority  to  shew,  that  the  elec- 
tion of  the  defendant  is  valid.  This  construction  is  strength- 
ened by  reference  to  the  clause  of  the  charter  relating  to 
fb^  election  of  bailiffs.     By  that  clause  the  bailiffs  are  tg 

(<?)  6  Vin.  Abr.  269. 
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be  chosen  by  the  mayor,  aldermeDi  bailiffs^  and  principal 
burgesses.  So,  with  respect  to  the  election  of  principal 
burgesses,  they  are  to  be  elected  in  like  manner,  and  in  the 
election  of  both  these  officers,  the  concurrence  of  the  inha- 
bitants is  unnecessary ;  whereas  in  the  election  of  a  mayor, 
the  inhabitants  are  to  be  assembled  and  congr^ated,  and 
their  voices  are  essential  to  the  validity  of  the  election. 
There  being  therefore  this  marked  distinction  in  the  mode  of 
electing  the  different  officers,  the  construction  of  the  clause 
in  question  contended  for,  is  fully  supported. 
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Adam,  contrd.  The  election  of  the  defendant  in  this 
case  is  clearly  bad,  there  not  having  been  a  majority  of  the 
principal  burgesses  present  at  the  time  of  the  election,  lliis 
construction  is  fully  warranted  by  Rex  v.  Morris  (a),  Rex  v. 
Bellringer{b),  Rex  v.  Farlo{c\  Rex  v.  Lock  (d).  Rex  v.. 
Grimes  (e),  and  Rex  v.  Mondajf  (/).  These  authorities  esta- 
blish this  principle,  namely,  that  where  a  corporation  con- 
sists of  a  definite  and  an  indefinite  body,  a  majority  of  the 
definite  body  must  be  present,  in  order  to  the  validity  of  the 
election.  Unless  therefore  there  are  express  words  of  ex- 
ception in  this  case,  it  is  quite  clear  that  the  general  rule 
must  operate  to  vacate  the  defendant's  election.  The  words 
of  the  charter  in  Rex  v.  Morris  are  precisely  the  same  as 
in  the  present  charter,  with  the  exception  of  a  very  slight 
variation,  namely,  by  the  introduction  of  the  words,  "  or 
the  greater  part  of  them  as  should  be  so  congregated."  Now 
the  simple  question  is,  whether  that  variation  between  the 
former  and  the  present  charter  is  sufficient  to  justify  a  de- 
cision different  from  that  in  Rex  v.  Morris.  Certainly 
those  words  can  make  no  sensible  distinction,  and  the  case 
is  concluded  by  the  former  decision.  The  words  contained 
in  the  paragraph  alluded^  to  clearly  shew,  that  the  greater 


(a)  4  East,  17. 
(6)  4  T.  R.  850. 
{e)  Cow|i.  248. 


(d)  6  Vin.  Abr.  i»69. 
{e)  5  Curr.  2598. 
^/)  Cowp.  537, 
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part  of  them,  who  are  to  be  50  coDgregated  and  assembled^ 
import  that  there  is  to  be  a  eongregation  and  assembly  of 
each  definite  part  of  the  body  corporate.  If  that  be  to. 
Bower.  ^  authorities  cited,  go  directly  to  shew  that  this  electioQ 
is  void. 

Chiity,  in  reply,  contended,  that  the  introduction  of  the 
particular  passage  in  question  into  the  charter,  was  for  the 
purpose  of  preventing  that  tumult  which  might  occur  in 
assemblies  of  this  nature.  But  at  all  events  thu  passage  of 
the  charter  did  not  in  terms  require  that  the  assembly  so  to 
be  congregated,  was  to  be  composed  of  the  original  number 
of  twenty-four  principal  burgesses.  All  that  was  required 
was,  that  it  should  be  composed  of  the  maycH*,  aldenneOp 
bailiffs.  Sic.  for  the  time  being,  and  therefore  a  majority  of 
the  existing  number  would  satisfy  die  requintea  of  the 
charter.  The  question  raised  upon  the  replieation  was, 
whether  there  were  present  at  the  election,  a  majority  of 
the  then  existing  number  of  principal  burgesses.  Upon  the 
face  of  the  pleadings,  there  appeared  to  have  been  pieseot 
a  majority  of  the  existing  number.  The  original  number 
of  twenty-four  was  reduced  to  nineteen,  and  it  appeared 
from  the  pleadings  that  ten,  who  were  a  majority,  were  pre- 
sent. There  was  nothing  therefore  in  the  replication  which 
would  vacate  the  election,  because  ten  were  tlie  major  part 
of  the  principal  btirgesses  for  the  time  being.  [Abbott, C.J. 
llie  plea  does  not  aver,  that  the  majority  of  the  prindpal 
burgesses  were  present  at  the  election.]  But  the  plea  may 
be  aided  by  the  replication,  which  specifically  states,  that 
there  were  ten  principal  burgesse9  assembled,  {^Abbott, C.J. 
Stilly  however,  that  will  not  take  the  case  out  of  the  general 
rule,  which  requires  that  a  majority  of  the  whole  defimle 
body  should  be  assembled.] 

Abbott,  C.  J. — It  has  been  for  some  years  established 
as  a  rule  qf  corporation  law,  and  is  now  become  well  known 
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knowD  to  the  Courts  that  if  an  election  is  to  be  made  by  a  1B23. 
definite  body  only^  or  the  assembly  is  to  consist  of  a  defi- 
nite, and  ail  indefinite  body,  in  such  case  the  majority  of 
the  definite  body  must  be  present,  in  order  to  render  the  Bowbr« 
election  legal.  In  those  cases  where  the  election  is  to  be  by 
a  definite  and  an  indefinite  body,  if  the  latter  are  not  pre- 
sent, the  majority  is  not  necessary,  but  if  the  body  consist 
of  both,  it  is  necessary  that  there  should  be  a  majority  of 
the  definite  body  present.  This  is  a  general  rule,  and  I 
think  it  ought  not  to  be  broken  in  upon  by  nice  and  subtle 
distnictions.  This  rule,  as  applied  to  corporations,  has 
been  most  wisely  established ;  for  it  is  calculated  to  compel 
corporations  to  fill  up  such  vacancies  as  may  arise  from  time 
to  time,  in  the  definite  body,  and  not  leave  the  whole 
government  and  power  of  the  corporation  in  the  hands  of  a 
much  less  number  than  the  charter  requires.  That  rule  is 
now  so  well  established,  that  it  ought  not  to  be  violated, 
unless  there  are  clear  and  express  words  in  the  charter  plainly 
justifying  the  invasion.  Mow,  are  there  such  words  in  this 
charter?  It  has  been  very  properly  urged,  that  such  words 
must  be  found  in  order  to  authorise  an  infraction  of  the 
rule.  The  words  of  the  clause  in  question  are,  ^'  That  the 
mayor  and  aldermen  are  to  meet  for  the  purpose  of  nomi- 
nating four  of  the  burgesses,  or  inhabitants,  out  of  which 
four,  so  to  be  named  and  chosen,  the  mayor,  aldermen, 
bailiffs,  principal  burgesses,  and  other  burgesses,  and  in- 
habitants of  the  borough  and  town  aforesaid,  for  the  time 
being,  (they  being  also,  for  that  purpose,  there,  upon  the 
same  day,  congregated  and  assembled  together)  or  the 
greater  part  of  them,  as  should  be  so  congregated,  may 
have,  and  shall  have  full  power  and  authority,  by  the  greater 
part  of  the  voices  of  diem,  so  assembled  together,  to 
choose  and  make  one  to  be  the  mdyor.'*  Upon  this  clause, 
two  things  are  to  be  considered,  first,  who  must  meet,  and, 
second,  when  met,  who  must  elect.  The  persons  directed 
to   meet  arc  the  mayor,  aldermen,  baiiifTs,  principal  bur- 
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1823;  gesses,  and  other  tmrgesses^  and  inhabitants  of  the  borongk 
Tlent  according  to  the  general  rule^  that  meeting  must  con-* 
sist  of  the  majority  of  the  principal  burgesses  for  the  time 

tewvK.  being,  and  when  they  shall  be  congregated  and  assembled 
together,  they  shall  have  power  and  authority  to  elect  by  tha 
greater  part  of  the  voices  of  them  so  assembled.  I  own  1 
cannot  see  any  plain  or  clear  difference  in  sense  between 
the  words . ''  the  greater  part  of  them  as  diaU  be  so  ooo-t 
gregated/'  and  the  words  **  the  greater  part  of  the  voices  o( 
them  so  assembleil."  These  two  sentences  have  the  samc( 
meaning,  namely,  the  greater  part  of  them  as  shall  be  sa 
assembled.  Unless  I  saw  clearly  and  plainly  that  it  was  in- 
tended they  should  have  a  different  sense  in  another  pmrt  oC 
the  charter,  the  general  rule  must  have  its  operation ;  but 
I  can  find  notliing  in  this  charter  which  takes  the  case  out. of 
the  general  rule  which  I  have  already  intimated,  and  which, 
requires  the  presence  of  the  majority  of  each  of  the  definite 
bodies  to  render  the  election  valid.  I  am,  therefore,  of 
opinion,  that  judgment  must  be  given  for  the  Crovvq. 

Bayley,  J. — Cases  of  this  description  must  depend 
upon  the  words  of  each  particular  charter,  but  whea  charters 
are  framed  in  a  manner  so  that  the  general  rule  alluded  to 
may  be  applied,  we  must  abide  by  that  general  rule.  Now, 
the  case  of  Hex  v.  Miller  (a),  which  was  decided  in  the. 
year  ]  795,  established  this  as  a  general  rule,  namely,  that 
when ; the  right  of  election  is  given  to  the  different  parts  of  a. 
corporation^  and  some  of  those  are  definite,  and  others  inde- 
finite, it  is  essential  that  there  should  be  a  meeting  of  a 
majority  of  each  definite  part.  That  decision  has  not  been 
in  any  respect  broken  in  upon  by  any  subsequent  autbority. 
In  the  year  1804,  the  chapter  in  question  v^as  granted  to  the 
borough  of  Weymouth,  and  it  says,  '^  That  the  mayor  and 
aldermen  for  tlie  time  being,  or  the  greater  part  of  them, 
being  congregated  and  assembled  together,  shall  qhoose  and 

(a)  6  T.  R.  36Q. 
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name  foar  of  the  burgesses^  8cc.^    According  to  the  case  of        1683. 
Rex  V.  Bellringer  (a),  it  appears^  that  these  words  import,      ^-^v^^ 
that  diere  must  be  an  assembly  of  the  greater  part  of  the  i,. 

whole  number  of  aldermen  to  constitute  an  elective  as-  J^wkr. 
sembly.  That  was  decided .  by  the  Court  in  express  terms. 
In  that  case,  the  same  words  were  used  as  in  the  present, 
and  the  Court  decided  it  on  the  ground,  that  the  words  **  the 
greater  part  of  them,'*  came  after  the  words  '^  for  the  time 
being/'  Now,  it  might,  by  possibility,  make  a  difference, 
if  die  words  had  been,  '^  the  mayor  and  aldermen,  or  the 
greater  part  of  them,  for  the  time  being  ;*'  but  in  that  re- 
spect this  charter  has  adopted  the  words  used  in  Rex  v.  Bell" 
ringer,  and  we  must  understand  them  in  the  sense  in  which 
they  are  used  in  that  case*  Then  comes  that  part  of  the 
clause  which  mentions  the  persons  who  are  to  elect.  **  Tlie 
mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other 
burgesses  and  inhabitants  of  the  borough  and  town  aforesaid, 
Jor  the  time  beings  they  being  also  for  that  purpose,  there, 
upon  the  same  day,  congregated  and  assembled  together." 
What  do  those  words  mean  I  They  clearly  mean,  that  there 
shall  be  a  congr^ation  and  assemblage,  as  the  law  requires, 
of  the  mayor,  aldermen,  bailiffs,  principal  burgesses,  and 
other  bui^esses  and  inhabitants  present.  What  does  the 
law  require?  The  law  requires,  that  the  principal  bur- 
gesses, there  present,  shall  be  a  majority  of  the  deSnite 
number.  But  then,  having  made  the  provision  that  they 
shall  all  be  congregated  and  assembled,  it  says,  that  tkeyf  or 
the  greater  part  of  them,  as  should  be  so  congregated,  might 
have,  and  should  have,  full  power  and  authority,  by  the 
greater  part  of  the  voices  of  them,  so  assembled  together,  to 
choose  and  make  one  to  be  the  mayor.  Now,  the  argument 
is,  that  that  is  to  narrow  the  effect  of  the  preceding  clause, 
which  required  the  assembly  to  be  that  which  the  law  con- 
siders to  be  a  l^^l  assembly,  and  that  an  assembly  less  in 
number  than   the  majority  of  the  defiuite  body,  would  be 

(«)  4  T.  R.  8tO. 
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iufficient.  But  is  that  the  fair  meaning  of  the  claase  i  They 
are  to  be  so  congregated.  How  so  ?  Why  as  if  the  former 
words  had  stood  unqualified^  which  make  it,  bylaw,  oe* 
BowxB«  cessary  that  there  should  be  a  meettog  of  the  gnnrter  pait 
of  the  definite  body.  The  word  ^'  bo/*  as  applied  to  the 
words  "  so  congregated^",  and  *^  so  assembled,*^  mean  pre* 
cisely  the  same  thing.  This  case^  therefore,  comes  predsely 
within  thai  of  Rex  ▼•  MUlerm  If  it  were  intended  that  diis 
charter  should  point  out  a  different  mode  of  dection  iirom 
that,  with  respect  to  which  the  case  of  Rex  v.  Miller  was 
decided,  and  different  from  the  general  corporation  nile^ 
words  should  have  been  used  of  much  more  definite  and  ei- 
plicit  meaning.  No  such  intention  having  been  expressed, 
we  ought  to  abide  by  the  general  rule« 

HoLROYD,  J. — I  am  of  the  same  opinion.  In  order  to 
render  this  election  valid,  there  need  not  be  a  majority  of 
the  commonalty,  but  there  must  be  a  majority  of  the  mem- 
bers of  the  definite  body.  Unless  the  meaning  of  the  woids 
of  this  charter  is  so  clear,  as  to  take  the  case  out  of  the 
general  rule,  I  think  we  ought  not  to  give  effect  to  the  con* 
struction  put  upon  them  in  argument.  It  seems  to  me,  ac"* 
cording  to  the  meaning  of  the  charter  in  question,  diere 
should  have  been  a  majority  of  the  principal  burgesses  pre« 
sent,  in  order  to  render  the  election  valid,  and  that  it  is  not 
sufficient  that  the  defendant  should  be  elected  by  a  majority 
of  the  whole  elective  body  assembled. 

Best,  J. — I  agree  that  when  once  a  general  rule  i^ 
established,  we  ought  to  endeavour  to  abide  by  it.  The 
general  rule  has  been  clearly  stated,  and  it  appears  to  me, 
that  there  is  nothing  in  this  case  to  take  it  out  of  its  openn 
tion*  This  case  falls  within  the  principle  laid  down  in  Reai 
V.  Bellringer,  and  Rex  v.  Miller ^  and  therefore  judgmoA 
ought  to  be  given  for  the  Crown. 

Judgment  for  the 
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Doe,  d.  Sir  Evan  Nepean,  Bart.  v.  Goddard.  Friday^ 

April  25. 

JCiJECTMENT  to  recover  the  possession  of  a  copyhold  Tenant  of  a 
tenement,  situate  in  the  manor  of  Loders  and  Bothenhamp^  been^originadly 
ion,  m  the  county  of  Dorset.    At  the  trial,  before  Park,  J.  *^'"*^Sf  ^  * 
at  the  last  Lent  Assizes  for  that  countj^,  a  verdict  was  found  tate,  to  hold 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  upon,  the  lives  of 

the  following  case  :-  "  51vf.-nd  afo. 

The  premises  in  question  are  a  copyhold  tenement  within,  *^®  younger, 

irt  rxj  i-r.i»  aftCF  Wards  WW 

and  parcel  of  the  manor  of  Loders  and  Bothenhampton,  and  renders  the 
demisable  by  copy  of  court-roll  of   the  said  manor.     At  a  hands  "of  th^ 
court-leet  and  court-baron   of  Robert  Gummer,  Esq.   then  *®''*'>*°**'*'^** 

'  *  a  re-grant  of 

lord  of  the   said  manor,  there  held  on  the   14th  October,  the  same  es< 
1788,  before  John  Symes,  steward,  came  Samuel  Goddard,  lives  of  J.  c, 
who  claimed  to  hold  by  copy  of  court-roll  of  the  said  manor,  gons^and  the* 
dated  the   l^th  June,  1787,  for  the  lives  of  Henry  Davie  jifeofthc 

'  -^  longest  hver  of 

and  Henry  Davie  the  younger,  his  son,  one  customary  mes-  them  Muccet- 

suage  or  tenement,  with  the  appurtenances,  being  one-half  J^^'t^*  l*e^^^g3 
place  tenement  in  Bothenhampton,  in  the  said  manor,  con-  ^™  ®^  ^* 
taining  eight  acres,  more  or  less ;  that  is  to  say,  the  house  pays  a  fine  tv 
and  orchard  about  one  acre ;  two  closes  of  pasture,  called  his  admit- 
Ridges,  about  one  acre;  and  one  close  of  meadow,  about  mut* describe 
one  acre  and  a-half ;  one  close  of  pasture,  called  East  Field,  '°g  *>»"  *•  '^^ 

purchaser.    By 

about  one  acre  and  three  quarters  ;  and  one  close  of  pasture,  the  custom  of 
called  Hill,  about  two  acres,  with  common  of  pasture  for  ^hen  ^  eopy- 

hold  tenement 
is  granted  to  a  person  to  hold  the  same  for  the  lives  of  two  or  more  other  persons,  and 
the  life  of  the  longest  liver  of  sach  other  persons  tucceisively,  and  the  grantee  dies  dnring 
the  life  or  lives  of  one  or  more  of  snch  other  person  or  persons,  withont  having  devisea 


-  -  copy- 
hold by  his  will,  the  devisee  upon  his  death  shall  hold  the  same  dnring  the  life  or  Uvea 
of  such  other  person  or  persons  so  surviving.    Grantee  devises  his  copyhold  estate  to 
his  eldest  son,  one  of  the  cestui  que  vies  named  in  the  grant,  who  upon  his  father's  deatb 
enters  into  possession  of  the  estate  : — Held,  that  the  custom  was  good  and  valid  in  law 
And  not  being  inconsistent  with  the  grant,  barred  the  lord's  right  of  eiUry.  ' 
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19M»       three  cows  and  one  horse,  be  the  same  as  aforesaid,  or  iit 
any  other  manner  known  or  described,  and  according  to  die 
custom  of  the  said  manor,  surrendered  into  the   hands  of 
OoDDARD.    ^g  Jqj.j^  ji  jjjg  gujj  premises,  together  with  die  said  copj 

of  court-roll,  to  be  cancelled,  that  the  lord  might  re-grant 
die  same  in  manner  hereinaf^r  mentioned.  Whereupon, 
at  the  said  Court,  came  the  said  Samuel  Goddard,  and  re* 
took  of  the  lord  by  the  delivery  of  his  said  steward  the  said 
premises,  to  hold  the  same,  with  the  appurtenances,  to  the  said 
Samuel  Goddard  for  the  lives  of  John  Goddard  and  Danid 
Goddard,  his  sons,  and  the  life  of  the  longest  liver  of  them, 
successively,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  the  yearly  rent  of  7$.  and  an  heriot, 
according  to  the  custom  of  the  said  manor,  when  it  should 
happen ;  and  by  all  other  burthens,  works,  customs,  suits, 
and  services,  therefore  due,  and  of  ri^t  accustomed,  and 
for  such  estate  and  entry  in  the  said  premises  so  to  be  had, 
the  said  Samuel  Goddard,  as  sole  purchaser^  gave  to  the 
lord  a  fine  of  20/. ;  and  so  the  said  Samuel  Goddard  was 
admitted  tenant  thereof,  and  did  his  fealty.  There  is  a  cus- 
tom in  the  said  manor,  that  when  a  copyhold  tenement 
within  the  same,  is  granted  by  copy  of  court-roll  to  any 
person,  to  hold  the  same  to  such  person  for  the  lives  of  two 
or  more  other  persons,  and  the  life  of  the  longest  liver  of 
such  other  persons,  successively,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  the  grantee 
dies  during  the  life  or  lives  of  any  one  or  more  of  sudi 
other  person  or  persons,  without  having  devised  die  said 
copyhold  tenement  by  his  last  will  and  testament,  such  one 
or  more  of  such  other  person  or  persons  so  surviving  such 
grantee,  shall  be  entitled,  by  virtue  of  such  grant,  to  take 
and  hold  such  copyhold  tenement,  successively,  as  they  are 
respectively  named  in  such  grant,  during  his  or  their  life  or 
lives  respectively,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor ;  but  if  the  grantee  devises  such 
cop}hold   tenement  by  bis  will  and  testament,  in   writing. 
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tfaeti^  upon  his  death,  the  devisee  shall  be  entitled  to  take 
and  hold  the  same  during  the  life  or  lives  of  such  other  per- 
son or  persons  so  surviving  as  aforesaid.  On  the  2d  October^ 
1820,  the  said  Samuel  Goddard  died,  having,  by  his  last 
M'ill  and  testament,  in  writing,  devised  the  said  copyhold 
tenement  unto  the  said  John  Goddard,  the  defendant,  (who 
18  the  &rst  of  the  lives  mentioned  in  the  said  grant  of  the 
said  copyhold  tenement),  his  heirs  and  assigns ;  and  the  de- 
fendant thereupon  entered  into  the  said  copyhold  teuen^ent, 
and  by  himself,  or  his  under-tenants,  ever  since  has  been^ 
and  still  is,  in  possession  thereof.  At  the  Court  held,  ou 
the  5\ii  April,  1821,  the  defendant  personally  appeared  and 
claimed  to  be  admitted,  but  the  steward  of  the  manor 
wholly  refused  to  admit  the  defendant.  The  said  Sir  Evan 
Nepean,  the  lessor  of  the  plaintiff,  at  the  time  of  the  death 
of  the  said  Samuel  Goddard,  was,  and  ever  since  hath  been, 
and  still  is,  lord  of  the  said  manor,  and  seised  in  fee  thereof. 
The  defendant  entered  into  the  common  rule,  and  thereby 
confessed  lease,  entry,  ouster,  and  possession,  and  the  de* 
snise  in  the  declaration  is  after  the  death  of  the  said  Samuel 
Goddard, 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther the  said  custom  is  good  in  law,  and  whether  under 
and  by  virtue  of  such  grant  and  custom,  the  defendant 
is  legally  entitled  to  hold  the  said  copyhold  tenement  as 
against  the  lessor  of  the  plaintiff,  and  his  lessee,  the  plaintiff 
in  the  present  ejectment.  If  the  opinion  of  the  Court  shall 
be  in  the  negative,  the  verdict  is  to  stand ;  but  if  the  opi- 
nion of  the  Court  shall  be  in  the  affirmative,  the  verdict  is 
to  be  set  aside,  and  a  verdict  entered  for  the  defendant. 

Bajikes,  for  the  lessor  of  the  plaintiff.  The  custom  set 
forth  in  the  case,  coupled  as  it  is  with  this  grant,  is  not 
good  in  law,  and  consequently  the  defendant  did  not  take 
any  interest  in  the  premises  in  question.  It  is  quite  clear 
that  unless  the  grant  is  consistent  with  the  custom,  the  de- 
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fendant,  as  one  of  the  cestujs  que  vies,  cmnoot  tdie  tkr 
estate.     It  appears  from  the  case,  that  Samuel  Goddard  nr- 
rendered  the  grant  for  the  lives  of  two  other  poaons,  pre- 
OooDARD.     viously  made  to  hinii  into  the  hands  of  the  Iord»  and  tookt 
re-grant  of  the  estate,  to  hold  the  same  for  the  lives  of  Joii 
Goddard  and  Daniel  Goddard  successively,   not  for  tkor 
joint  lives,  but  for  the  life  of  the  longest  liver  of  them,  wd 
for  such  estate,  he  was  the  sole  purchaser  by  the  pajmait  Id 
the  lord  of  a  fine  of  21/.,  and  he  alone  was  admitted  teaaat 
By  virtue  of  this  grant  it  is,  that  the  defendant  dains  I0 
take  an  interest  in  the  remainder.    Now.  the  defeodairtii 
not  named  in  the  surrender,  nor  in  the  premises,  nor  in  tbe 
habendum,  nor  is  he  proposed  to  the  lord,  nor  accepted  bf 
him  as  tenant,  either  by  express  words,  or  by  implicatioa. 
In  every  respect  he  is  a  stranger  to  the  surrenderer.    He 
is  only  named  as  one  of  the  cestuys  que  vies,  and  he  is  ei« 
eluded  even  by  words,  ftt)m  any  participation  in  the  paymcat 
of  the  fine,  for  it  is  stated,  that  the  estate  in  the  premiMi 
.   had  become  the  property  bf  the  first  taker  as  the  sole  j»* 
chaser,  who  alone  is  admitted  as  tenant  of  the  manor.    IVc 
defendant,   therefore,    stands   simply  in    the   situation  of  i 
party  coming  in  under  a  grant  to  a  third  person,  who,  bj 
express  words,  is  declared  to  be  sole  purchaser.    lo  tks 
view  of  the  case  no  argument  is  necessary  to  shew,  that  bf 
virtue  of  such  a  grant  as  this,  unsupported  by  custoa,  it 
would  be  impossible  that  the  defendant  on  this  record  couU 
pretend  to  take  any  interest  whatever  in  the  property.    Ac- 
cording to  the  custom  stated  in  the  case,  not  only  tbe  cestojs 
que  vies  are  to  take  an  interest  in  the  remainder,  but  theie 
may  be  also,  as  between  the  tenant  who  first  takes,  and  tk 
lord,  another  party,  namely,  a  devisee,  his  heira  and  assigns. 
Nor  is  this  all  the  diflicuhy  which  appears  upon  the  face  of 
the  case ;  for  it   is  stated  that  Samuel  Goddard,  tbe  firA 
taker,  surrendered  this  estate  which  he  before  held  for  tke 
lives  of  Henry  Davie  the    elder,   and  Henry  Davie  tke 
younger.      If,  therefore,  the  custom,    as  stated,  be  gooi 
and  binding,  it  might  become  a  question  how  far  it  waoU 
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be  competent  for  Samuel  Goddard  to  take  such  a  surrender 
as  this  before  those  former  estates  in  the  cestuys  que  vies, 
who  unquestionably  would  have  as  good  a  right  as  those  who      ^     ?.. 
claim  by  the  subsequent  grant,  had  been  determined.     It  is 
certainly  laid  down  in  some  cases,  that  by  special  custom 
the  grantee  might  disappoint  the  cestuys  que  vies,  in  re- 
mainder, by  a  devise,  but  this  must  be  by  special  custom. 
Now,  there  is  no  part  of  the  custom  set  out  in  this  case 
which  provides  for  this  state  of  things,  because  the  lives  in 
remainder  are  to  take  absolutely,  unless  there  be  a  devise. 
The  circumstance  of  a  devise  is  the  only  exception.     Tliis 
observation,  however,  is  not  made  for  the  purpose  of  shew- 
ing that  one  of  the  former  cestuys  que  vies  may  have  a  better 
right  than  the  defendant,  but  simply  to  shew  that  the  parties 
themselves,  by  their  own  acts,  did  not   consider  that   the 
tenant  and  the  lord  were  mutually  bound  by  grants  of  this 
nature.     It  is  clear,  from  the  acts  of  the  parties,  they  did 
not  consider  that  the  cestuys  que  vies,  named  in  the  first 
grant,  took  an  estate  in  rcnaiuder,  because  it  could  not  be  * 
devested  or  taken  out  of  the  lord,  without  a  special  custom 
to  that  effect.     In  Gilberts  Tenures,  \49,   it  is  said,  that 
the  admittance  of  tenant  for  life,  is  an  admittance  of  him  in 
remainder,  so  as  to  vest  the  estate,  but  not  to  prejudice  the 
lora  of  his  fine.    Assuming,  that  the  defendant  was  one  of 
the  tenants  in  remainder,  the  admittance  of  Samuel  Goddardy 
the  first  taker,  could  not  vest  the  estate  in  him,  otherwise 
than  by  special  custom,  neither  is    it  competent  without 
special  custont,  to  a  tenant  for  life,  where  there  are  others 
in  remainder,  under  any  circumstances,  to  surrender  to  an- 
other person,  for  the  life  of  that  other  person.     In  Wat  kins 
on  Copyholds  (a),  it  is  laid  down,  on  the  authority  of  a  case 
in  Moore,  8,  pi.  27,  that  a  surrender  of  copyholds  is  not 
allowed  to  work  a  wrong;   therefore   should  A.,  a  copy- 
holder, for  life,  with  remainder  over  to  another,  surrender 
to  B.  for  the  life  of  JB.,  it  will  operate  only  as  a  surrender 

{a)  Vol.  i.  98. 
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for  the  life  of  A.^  even  if  a  custom  be  shewn  in  favor  of 
the  suirender.  This  is  an  authority  to  shew  that  the  cnstom 
in  this  case  cannot  be  good,  and  even  if  it  were,  the  acts  of 
€>oDDARB.  ^Yiese  parties  contradict  it.  Admitting  that  custom,  wbidi 
is  the  life  and  soul  of  copyholds,  may  be  allowed  to  sanction 
grants  in  almost  every  possible  form  of  tenure  known  in  the 
law  of  England;  that  it  may  dbpense  in  some  degree  with 
some  of  those  technicalities^  which  are  required  in  convey- 
ances and  assurances  of  other  descriptions  of  real  property ; 
and  that  it  may  be  allowed  to  explain  words  of  doubtful 
meaning  on  the  face  of  a  grant,  yet  it  has  never  been  heM 
that  custom  can  be  allowed  to  insert  the  name  of  n  grantee, 
vhere  the  grantee  is  not  named  as  the  person  who  is  to  take. 
The  nature  and  intent  of  the  grant  must  be  expressed  with 
clearness  and  intelligibility,  but  above  all,  the  person  or  per« 
sons  who  are  to  hold  the  place  of  grantees,  and  to  do  homage 
to  the  lord,  must  be  pointed  out  with  sufficient  accuracy. 
Custom  may  interpret  words,  or  construe  doubtful  sentences, 
but  cannot  supply  sentences  or  words,  and  least  of  all  the 
names  of  the  grantees.  It  has  been  decided,  that  by  special 
custom,  the  words  **  sibi  et  suis''  or*'  signatis,"  may  create  an 
estate  of  inheritance,  but  the  word  **  sibi'^  alone  could  not 
by  custom  do  so  (a).  In  many  manors^  the  words  ^'  seqneb 
in  right,"  are  used  for  and  are  equivalent  to  **  heirs.**  If 
custom  is  to  supply  the  essentials  of  a  surrender  and  gmt, 
why  may  it  not  supply  the  surrender  and  grant  itself?  Here* 
fore,  although  custom  may  be  allowed  tp  explain  the  words 
used  in  a  grant,  and  to  affix  to  them  a  different  raeamif 
from  that  which  by  law,  or  even  in  common  parlance,  is 
applied  to  them,  yet  no  custom  can  be  admitted  to  substitute 
and  insert  words  which  do  not  appear.  In  order  to  support 
the  defendant's  case,  it  must  be  contended,  that  custom  will 
insert  the  names  of  the  grantees,  although  they  do  not  ap- 
pear in  the  habendum,  nor  the  grant.  The  grant  here  is 
to  one  who  takes  as  sole  purchaser ^  and  there  is  nothing 

(«)  4  Co.  S9  b. 
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ambiguous,  uncertain,  or  doubtful  in  any  part  of  it  which 
can  be  explained  by  custom.  This  is  an  attempt  to  fasten 
ana  ingraft  a  custom  upon  a  grant  where  it  appears,  that  ^  r. 
nothing  was  meant  to  be  conveyed,  but  an  estate  to  the 
grantee,  who  takes  as  sole  purchaser,  and  is  admitted  as  sole 
tenant.  Under  such  circumstances,  it  is  impossible  that 
any  custom  can  be  lawful  which  is  to  insert  the  names  of 
those  who  are  afterwards  to  take.  If  then  the  cestuys  que 
vies  are  not  named  as  takers,  either  expressly  or  by  implica- 
tion, they  stand  in  the  same  situation  as  if  they  were  not 
named  at  all.  There  is  here  no  implication,  because  there 
can  be  no  general  occupancy  of  a  copyhold.  Lord  Holt, 
C.  J.  (a),  says,  '^  It  is  very  plain,  that  if  a  grant  be  made  of 
a  copyhold  pur  auter  vie,  upon  the  death  of  tenant  for  life, 
living  cestuy  que  vie,  tliere  shall  be  no  occupant,  but  the 
lord  shall  enter."  .  An  occupancy  is  for  supplying  the  free- 
hold, and  the  freehold  of  a  copyhold,  is  in  the  lord.  In 
Zouch  v.  Forse  (6),  it  is  said,  there  can  be  no  general  oc- 
cupancy of  a  copyhold,  and  stat.  29  Car.  2.  c.  3.  s.  12,  and 
14  Geo.  2.  c.  20.  s.  9y  appropriating  estates  pur  auter  vie,  do 
not  extend  to  copyholds;  and  Blackstojie,  J«(c)  says,  these 
statutes  must  not  be  construed  so  as  to  create  a  new  estate, 
but  merely  to  dispose  of  an  interest  in  being,  to  which  by  law 
there  was  no  owner.  These  are  authorities  to  shew,  that 
implications  cannot  favor  the  claimant  as  cestuy  que  vie, 
since  the  freehold  is  as  much  in  the  lord  after  the  death  of 
tenant  for  life^  by  the  law  of  the  land,  as  it  can  be  under 
any  other  circumstances,  and  will  require  words  as  express 
to  pass  it  out  of  him.  If  it  is  admitted  that  copyhold  pro- 
perty cannot  pass  without  a  surrender,  it  is  quite  clear  that 
no  interest  can  pass  by  a  grant  which  expresses  nothing  like 
an  iutention  of  granting,  for  if  it  does  not  name  the  grantee, 
it  must  be  taken  virtually  as  no  grant  at  all.  If,  therefore, 
the  Court  shall  decide,  that  by  law  such  a  grant  as  this  cai| 

(a)  Sinartk  v.  PenhalloWf  *t  Lil.  {h)7  East,  186^ 

Kajm.  lUUU.  (c)  2  CuiM.  1260. 


CASES   IN   THE    KlNO'S  BENCH, 

be  construed  to  give  effect  to  the  defendant's  claim^  by  force 
of  the  custom  stated,  it  will  be  in  effect  saying,  that  a  copy- 
^^^         hold  estate   may  pass  without    a  surrender   or   grant.     In 
GoDDARD.    Wright  V.  Kemp  (a),  Lord  Kenyan,  C.  J.  says,  "  There  is  no 
doubt  but  that  a  surrender  is  considered  as  a  common  law 
conveyance,  and  is  not  entitled  to  the  same  favorable  con- 
struction as  a  will ;  and,  therefore,  unless  the  surrender  in 
this  case  has  used   the  language  which  will  confer  a  legal 
estate,    it   cannot  be   conferred."      In  Fisher  v.  tVigg  (A), 
Lord  Holi,  C.  J.,  observed,  '*  That  copyhold  lands  did  not 
differ  in  construction  of  law,  from  freehold  lands,  and  that 
as  to  the  raising  and  passing  estates,  copyholds   are  to  be 
governed  by  the  same  rule  as  conveyances  at  common  law. 
4  Co,  29  b.  And  as  to  Brooke^s  case,  Poph.  125.   Cro.  Jac. 
434.  QRoll.  Jbr.67.  14  Fiw.  151,  pi.  18,  and  the   saying 
in  Poph,  126,  that  the  case  of  a  copyhold   resembles  the 
case  of  a  will ;  the  report  in  CVo.  Jac.  434,  makes  no  men- 
tion of  any  such  thing ;  and  the  said  part  of  Pophants  Re- 
ports, being  reported  by  an  uncertain  author,  ought  not  to 
be  regarded."     These  are  authorities  to  shew  that  the  con- 
veyance of  a  copyhold  is  analogous  to  a  conveyance  at  com- 
mon law  of  any  other  property,  and   must  be  construed  bj 
the  same  rule  of  strictness.     The  Court  cannot  construe  a 
grant  of  this  nature  with  the  same  freedom  as  a  will,  unless 
there  are  words  upon  which   the  construction  is  to  attach. 
Therefore,  to  admit  a  custom  like  this  to  sustain  the  grant 
in  question,  would  be  directly  contrary  to  the   known  prin- 
ciples   of   the  common  law,   and   upon    this   ground  the 
custom    stated   is    bad,    upon  the  same  principle,  that  it 
has  been   determined,    that  a  custom  for   a    feme   covert 
seised  in  fee,  to  dispose  of   her  estate  without  her  hus- 
band joining,  was  held  to  be  bad.     Stevens  and  fVife  v.  Tyr- 
rel  (c).     So,  in  the  case  already  referred  to,  Moore,  8,  pi.  27, 
a  custom  for  barring  a  remainder-man  by  surrender  of  tenant 
for  life,  was  held  to  be  bad,  it  being  contrary  to  the  law  of 

(a)  3  T.  R.  470.      (b)  1  Ld.  Rayin.  622.  1  Salk.  391.       (r)  2  WiU.  1. 
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the  land,  that  a  person  should  surrender  an  estate  ^bich  is 
not  his  to  transfer.  If  this  case  be  decided  in  favor  of  the 
defendant,  it  will  determine  the  contrary  of  this  proposition, 
because  the  custom  now  set  up  is  in  face  of  the  grant.  It  ^"dard. 
is  a  fixed  general  rule,  applicable  to  copyholds,  that  the 
custom  must  be  reasonable  and  certain.  The  Court  will  not 
give  judgment  in  favor  of  the  defendant,  by  force  of  a  cus-  • 

tom,  which  contains  such  a  proposition  as  this,  namely,  that 
there  shall  be  parties  who  are  to  take  a  beneficial  estate  iu 
remainder,  but  subject  to  the  will  of  another  person,  as  to 
whether  they  shall  take  or  not.  In  Cokeys  Copyholder, 
sec.  199  p*  204,  it  is  said,  that  a  custom  which  depends 
upon  the  will  or  pleasure  of  another  is  uncertain  and  void. 
So  iu  Wilkes  v.  Broadbent  {a)  it  is  said,  that  if  any  part  of 
a  custom  is  bad,  it  avoids  the  whole.  The  custom  must 
be  reasonable,  not  involving  any  absurdity  in  itself;  it  must 
be  certain,  not  ambiguous,  indefinite,  or  vague.  If,  there- 
fore, there  is  any  uncertainty  in  this  custom,  it  is  void  alto- 
gether. No  doubt  there  are  some  dicta  of  considerable  au- 
thority which  will  be  cited  on  the  other  side,  but  which 
however  are  not  conclusive  of  the  present  case.  In  Smart le 
v.  Penhallow{b)9  Holt,  C.  J.,  is  reported  to  have  said,  that 
*^  when  a  grant  is  made  to  one  named  in  the  premises,  ha- 
bendum to  him  aud  his  assigns  during  his  own  life,  and  the 
lives  of  two  others,  the  two  cestuys  que  vies  may  take  in 
remainder  by  custom,  though  named  after  the  habendum ; 
but  the  custom  is  not  so  found  here.''  In  that  case  the 
habendum  was  to  one  aud  his  assigns,  and  therefore  there 
were  words  used,  which  custom  is  allowed  to  interpret ;  and 
therefore  the  admittance  to  A,  and  his  assigns  would  operate 
as  the  admission  of  the  two  in  remainder,  they  being  his 
assigns  by  implication  or  interpretation  of  law.  The  case 
-of  Right  V.  Bawden  (c)  is,  if  any  thing,  an  authority  in 
favor  of  the   plaintiff.      There,  there  was  a  grant  of  the 

(a)  2  Stra.  1224.    1  Wils.  6?.  (c)  3  East,  259. 

{h)  t  Ld.  Raym.  994.  1  Salk.  188.  6  Mod.  65. 
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reversion  to  William  Barrden  the  elder,  for  tfie  fires  of 
R.  Bawden  and  W.  Baxtden,  and  for  such  an  estate  io  rever- 
sion, so  to  be  had  iu  the  said  premises,  the  said  ffilliam 
Bawden  gave  to  the  said  lord  a  fine  of  SOL  before-hand 
paid,  and  so  the  said  K.  Bawden  and  IK  Bawden,  tbe  graod- 
sons,  were  admitted  tenants  in  reversion.  That  case,  as  fitf 
as  it  goes,  is  favorable  to  the  present  argument,  on  the 
ground  that  the  amount  of  the  fine  is  immaterial.  On  diese 
grounds,  it  seems  quite  clear,  that  this  custom  is  bad. 
Then,  lastly,  as  to  the  devise,  supposing  the  custom  itself 
to  be  good,  still  it  is  not  consistent  with  the  grant.  The 
devise  must  be  consistent  with  the  custom,  but  nothiq^ 
is  said  on  the  face  of  the  grant  respectmg  the  power  of 
devise.  If  the  devise  is  consistent  vridi  the  custom,  the 
first  taker  for  the  lives  of  others,  and  sole  purchaser,  would 
have  a  right  to  devise  in  fee,  but  no  lord  could  have  con- 
sented to  such  a  custom.  Tbe  word  sole  must  mean  die 
sole  taker  of  the  estate.  If  so,  that  excludes  the  suppoa- 
tion  of  any  person  taking  in  remainder ;  and  this  shews 
decisively  that  the  grant  and  custom  are  ihconastent. 
The  devise  is  either  consistent  with  the  custom,  or  it  is 
not.  If  it  is  not,  it  certainly  is  no  good  devise.  By  a 
special  custom  copyholder  for  his  own  life,  may  perhaps 
name  his  successor,  but  to  dispose  of  the  fee  is  a  power 
which  no  custom  could  give  him.  The  custom,  therefore, 
is  bad  in  every  particular,  and  therefore  the  plaintiff  is 
entitled  to  judgment. 

C.  F.  Williams,  contrd,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  this  is  a  good 
custom.  This  may  be  considered  as  a  grant  of  lands  and 
tenements  to  jd.  for  the  life  of  B.  and  C,  by  which  the 
grantor  has  parted  with  his  interest,  not  merely  for  the  life 
of  Jf .,  but  also  for  the  lives  of  B.  and  C. ;  therefore  if  J* 
dies,  the  law  only  says,  tliat  he  who  first  enters  shall  occupy. 


Dob 


ISASTSR  TERM,   FOURTH  OEO*  IT. 

If  the  grant  is  to  A.  and  his  heirs,  then  the  heir  is  to  tale  ; 
but  the  lord  having  made  such  a  grant  as  this,  the  question 
is,  whether  there  may  not  be  a  good  custom  to  grant  sucb 
a  copjhold,  so  as  to  pass  the  whole  interest  out  of  the  Ooddakd. 
lord  during  the  lives  of  the  two  cestuys  que  vies.  Now  if 
it  passes  the  whole  interest  during  the  lives  of  these  two 
persons,  then,  according  to  the  custom,  they  shall  hold  in 
succession,  unless  the  grantee  shall  devise  the  estate.  I 
confess  I  can  see  nothing  unreasonable  in  such  a  custom. 
Speaking  generally  of  it,  I  am  clearly  of  opinion  that  it  is 
good.  It  is  contended  that  this  custom  cannot  apply  to 
such  an  estate  as  this,  or  at  least  that  it  cannot  apply  to  the 
present  case,  because  it  appears  that  Samuel  Goddard  for* 
merly  held  this  estate  for  the  lives  of  two  other  persons, 
namely,  Henry  Davie  the  elder,  and  Henry  Davie  the 
younger;  and  the  custom  finds,  that  if  the  grantee  dies 
without  making  a  devise,  then  the  persons  for  whose  lives 
he  held  shall  take  in  succession.  Now  it  is  said,  that  if 
that  custom  is  to  be  taken  strictly,  it  will  prevent  the  grantee 
from  ever  making  a  surrender.  I  do  not  see  that  such  a 
consequence  follows  whilst  he  continues  grantee,  and  it  ap« 
pears  in  point  of  fact  that  this  grantee  had  made  a  surrender 
of  the  estate  whilst  he  was  seised.  The  last  point  made 
is,  that  in  this  particular  case  Samuel  Goddard  is  spoken 
of  as  ''  sole  purchaser'^  of  the  estate  by  payment  of  a  fine  of 
21 L  I  take  it,  that  he  is  the  only  person  who  has  paid 
this  money,  and  we  are  bound  to  presume  that  it  was  his 
own  money,  and  I  see  no  reason  why  a  man  with  his  own 
money  should  not  buy  an  estate  for  himself.  The  word 
"  successively"  b  not  an  idle  word  in  this  grant,  because  it 
is  obviously  applicable  to  a  holding  by  persons  one  after 
the  other.  That  word  is  quite  unnecessary  to  any  posses* 
sion  of  the  estate  by  Samuel  Goddard,  because  he  is  to 
have  it  for  the  lives  of  two  persons,  and  the  longest  liver 
of  them.  It  is^  immaterial  to  him  whether  the  word  *'  suc- 
cessively" is  applicable  to  his  possession  or  not,  because 
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SO  long  as  either  of  them  lires  he  is  to  have  the  estite. 
I  think  the  custom,  speaking  of  it  generally,  is  good,  and 
diere  is  nothing  in  the  partictiiar  facts  of  this  case  to  take 

POSDABD.       i^  ^^^   Qf  ^^j  custom. 

Batlbt,  J« — I  am  of  the  same  opimoo.     If  it  had  beea 
made  out  in  argument  that  diis  custom  ivould  take  awiy 
from  the  grantee  the  power  of  dbposii^  of  the  property  bj 
surrender  during  his  life,  I  should  have  thooght  it  mveason- 
able,  and  on  that  ground  void*     But  I  do  not  cxMisider  that 
to  be  the  effect  of  this  custom.     I  apprehend    die  custom 
means  this,  that  if  upon  such  a  grant  as  this  the  grantee 
shall  not  make  any  disposition  of  his  property  by  surrender 
during  his  life,  or  shall  not  by  any  instrument  which  is  to 
operate  after  his  death,  devise  away  the  property,  then  the 
persons  who  are  named  successively,  as  the  cestuys  que  vie^ 
shall,  in  succession,  take  die  estate ;  and  I  think  the  word 
'*  successively"  is  introduced  into  this  grant,  with  referraice 
to  the  custom,  merely  for  the  purpose  of  shewing  in  what 
manner  the  cestuys  qUe  vies  are  to  take.     If  a  copyhold  it 
given  to  a  man  and  his  heirs  during  the  life  of  B.  and  C^ 
his  heirs  shall  be  special  occupants.    There  can  be  no  ge- 
neral occupancy  of  a  copyhold   estate,  and  therefore  the 
same  words,  if  applied  to  a  freehold,  would  create  a  general 
occupancy,  and  would  devest  the  grantor  of  all  interest  ia 
the  estate  until  both  the  cestuys  que  vies  were  dead ; .  but 
without  custom  they  would  not  have  such  an  effect  upoa 
a  copyhold  estate.    The  question  then  is,  whether  by  cus- 
tom, that  may  or  may  not  be  good;  and  I  think  the  case  of 
Smartle  v.  Penhalhw  (a)  is  an  authority  to  shew  that  it  may. 
It  is  admitted  in  argument,  that  if  the  words  *'  and  his  as- 
signs" were  introduced  into  the  present  case,  they  would  en- 
title the  cestuys  que  vies  to  take  in  succession.     Referring, 
however,  to  that  case,  there  is  really  no  substantial  difference 
•bet>/^'een  that  and  the  present,     in  that  case   there  was  a 

i  -  (c)  t  Ld.  Raym.  991. 
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grant  to  A.  and  his  assigns,  to  hold  to  him  during  the  lives        1823. 
of  £.  and  C.     He  would  therefore  have  a  right  to  hold 
during  the  lives  of  J3.  and  C,  and  his  assigns  would,  by  spe- 
cial occupancy,  be  entitled  to  hold  for  the  lives  of  JB.  and  C.     Ooddard. 
But  he  made  no  assignment.    Then  he  made  no  use  of  the 
words  '^  his  assigns ;"  and  if  he  made  no  use  of  those  words, 
then  it  seems  to  me^  tliat  the  case  stood  exactly  as  if  the 
words  ''  and  his  assigns''  had  not  been  mentioned.     In  the 
case  of  T^Aght  v.  Bawden(a),   the  limitation  was  without 
the  words  *'  his  assigns.^'     It  was  simply  a  grant  to  jd,,  to 
hold  to  the  said  jd.  for  the  lives  of  B.  and  C,  and  the  longest 
liver  of  them  successively.     What  did  the  Court  say  there  i 
They  did  not  decide  that  no  such  custom  could  be  valid  in 
law,  but  they  said  that  without  custom  (basmuch  as  there 
can  be  no  general  occupancy  of  a  copyhold  without  custom^ 
and  as  the  grant  was  not  framed  so  as  to  point  out  a  special 
occupancy)  the  cestuys  que  vies  were  not  entitled  to  take* 
But  if  there  had  been  a  custom,  the  Court  (as  far  as  we 
can  collect  their  opinion)  did  not  appear  to  entertain  any 
doubt  whatever  upon   the  subject.      The  word  "  succes- 
sively," contained  in  this  grant,  cannot  be  understood  so  as 
to  give  any  sensible  meaning,  unless  it  is  taken  with  refer- 
ence to  the  custom  in  question,  and  it  is  for  the  convenience 
of  the  lord  that  there  should  be  that  description  of  special 
occupancy  which  the  custom  in  this  case  points  out.    The 
grant  is  to  Samuel  Goddard,  not  for  liis  own  Ufe,  but  for 
the  lives  of  John  Goddard  and  Daniel  Goddard,  his  sons, 
and  the  life  of  the  longest  liver  of  them  successively.    What 
effect  would  that  have  had  i    It  would  have  given  to  Samuel 
Goddard  the  estate  to  hold  for  his  own  life,  provided  either 
John  or  Daniel  should  so  long  live;   but  it  would  have 
given  him  no  greater  estate.     He  would  have  it  so  long  as 
John  or  Daniel  should  respectively  live,    lliere  are  words 
to  give  it  to  him  for  their  joint  lives,  and  the  life  of  the 
survivor.     Why  then   is  the  word  successively  introduced  f 

(a)  3  East,  t59. 
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Not  with  a  view  to  the  quantam  of  interest  which  he  tras 
to  take,  but  with  this  view,  namely,  that  there  should  be  a 
succession  to  the  estate,  which  succession  was  to  continue 
in  the  sons  respectively.  According  to  the  argument  for 
the  plaintiff,  Samuel  Goddard  only  was  to  take,  and  as 
soon  as  his  interest  ceased  by  his  death,  though  John  and 
Daniel  were  both  then  living,  still  the  estate  must  revert 
back  again  to  the  lord.  But  the  word  **  succesuvely,"  as 
it  seems  to  me,  can  have  no  meaning,  unless  this,  that  as 
soon  as  Samuel  Goddard  the  grantee  died,  then  John  and 
Daniel,  if  they  were  both  living,  were  to  take  in  succession. 
John  was  to  have  the  estate  in  succession  after  his  father's 
death,  and,  as  soon  as  John  died,  Daniel  was  to  take,  if  he 
should  survive.  I  think  the  word  ''  successively"  is  to  be 
understood  as  qualifying  the  words  in  which  this  special 
occupancy  is  pointed  out,  and  that  by  the  custom  of  this 
manor  the  sons  were  to  take  as  if  they  themselves  were 
named  in  the  grant.  For  these  reasons  1  am  of  opinion  that 
this  is  a  good  custom,  and  entitles  John  Goddard  the  de- 
fendant to  hold  this  estate  as  a  special  occupant  durii^ 
his  life* 


HoLROTD,  J.— -I  am  clearly  of  opinion  that  the  custom 
stated  in  this  case  is  good  and  valid  in  point  of  law.  As  to 
the  argument  which  is  applied  to  the  wording  of  the  cus- 
tom, I  think  it  is  not  tenable.  I  think  the  custom,  as  stated, 
implies  no  more  than  that  if  the  grantee  continues  to  fill 
the  character  of  grantee,  and  does  not  make  a  devise  before 
his  death,  the  cestuys  que  vies  are  to  take  in  succession* 
1  think  the  custom  does  not  prevent  the  grantee  from 
surrendering  his  estate,  and  that  this  general  statement  of 
the  custom  applies  only  to  a  case  where  the  grantee  devises 
the  estate,  but  the  ^estate  continues  in  him  as  grantee.  Then 
the  question  is,  whether  the  custom  is  a  bad  custom  in  its 
own  nature.  I  think  it  can  only  be  considered  as  a  bad 
custom,  upon  the  ground  of  its  being  unreasonable,  ^at 
is  the  only  objection   upon  which   the   argumeut  can  be 
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founded.     But  a  custom  to  entail  in  the  case  of  a  copyhoM       1823. 
estate  does  only  that  which  the  common  law  itself  does  in      ^'^\^^ 
the  case  of  freehold  estates,  and  therefore  this  cannot  be  «. 

deemed^  by  law,  an  unreasonable  custom*  unless  it  can  be  ^^^^^^^ 
said  that  a  custom  by  the  common  law  itself  is  unreason* 
able.  Now  if  the  common  law  custom  with  respect  to  free- 
holds  is  reasonable,  there  is  no  ground  for  saying  that  suck 
a  custom  shall  be  unreasonable  with  respect  to  copyholds. 
In  this  case  the  lord  has  by  the  words  of  his  grant  exr 
pressly  referred  to  the  custom^  whether  reasonable  or  un- 
reasonable. The  word  **  successively"  can  have  no  mean- 
ing, unless  it  has  reference  to  the  custom  in  question.  The 
lord  therefore  makes  the  grant  with  reference  to  the  special 
custom.  If  the  effect  of  the  special  custom  is  to  make 
special  occupants,  the  cestuys  que  vies  shall  become  spe- 
cial occupants.  When  the  lord  makes  a  grant  of  the  estate 
to  be  held  in  succession,  with  reference  to  the  special 
custom,  he  must  be  bound  by  that  custom,  unless  it  is  un* 
reasonable.  This  custom  cannot  be  considered  unreason- 
able. Here  the  lord  makes  his  grant  with  reference  to  an 
existing  custom,  and  as  the  custom  may  be  good  at  com- 
mon law,  there  is  no  ground  for  considering  it  as  unreason- 
able, and  it  is  only  on  that  ground  we  can  hold  this  grant 
to  be  void. 

Best,  J. — If  this  custom  to  grant  a  copyhold  estate  for 
three  lives  be  void,  and  the  lord  has  a  right  to  take 
back  the  estate  upon  the  death  of  the  6rst  taker,  though 
that  person  paid  a  fine  upon  the  grant,  still  we  should  be 
bound  to  come  to  that  decision,  however  we  might  lament 
the  hardship  of  it.  But  I  think  we  are  not  required  to 
come  to  that  conclusion.  This  custom  can  hardly  be  con- 
sidered as  unreasonable.  Indeed  it  has  not  been  argued 
that  it  is  unreasonable  per  se,  nor  could  it  be  so  contended. 
The  argument  on  behalf  of  the  plaintiff  is  bottomed  on  the 
principle,  that  the  custom  is  inconsistent ;  and,  if  that  ob- 
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jecfion  bad  been  established,  probably  the  plaintifif  wooTd 
have  been  entitled  to  jndgment.     1  do  not,  however,  think 
this  custom  is  inconsistent    The  grant  is  to  Samuel  God* 
OoDDARD.     j^j^^    fof    ^g    livgg    of  Join    and  Daniel  Goddard   his 

aons^  and  the  life  of  the  longest  liver  of  them.  Now  it  is 
clear  from  this^  that  die  interest  in  the  property  was  given 
■entirely  to  Samuel  Goddard,  and  that  it  was  to  continue 
during  the  lives  of  his  two  sons  successively.  It  certainly 
could  not  be  enjoyed  by  himself  longer  than  his  own  life ; 
but  his  interest  is  to  continue  during  the  successive  lives  of 
his  two  sons.  Is  there  then  any  thing  inconsistent  in  a  cus- 
tom which  Aould  enable  the  grantee  to  dispose  of  that  in- 
terest in  the  mean  time  by  devise  or  otherwise  ?  I  appre- 
hend there  is  nothing  in  the  general  law  of  the  country 
which  renders  it  so ;  on  the  contrary,  it  is  supplying  a 
defect  which  appears  on  the  face  of  the  grant,  because 
on  the  face  of  the  grant  there  is  no  habendum  to  the  cestuys 
que  vies,  and,  without  such  a  custom,  what  is  to  become 
of  the  property  ?  Though  this  is  a  grant  to  the  first  taker 
for  the  lives  of  two  other  persons  successively,  yet  there 
are  no  words  which  would  give  the  estate  to  the  cestuys 
que  vies  as  grantees ;  but  this  defect  is  supplied  by  the 
custom  of  the  manor.  In  deciding  this  case,  we  need  no 
express  authority;  but  if  we  did,  it  seems  to  me  to  be 
impossible  to  distinguish  this  in  principle  from  Smartle  v. 
Penhallow,  which,  though  in  its  circumstances  differing 
from  the  present  case,  is  applicable  to  it  upon  the  ge- 
neral principle  there  recognized.  In  the  case  of  Right  t. 
Bawdeii  the  point  was  decided  against  the  grant,  on  the 
ground  of  the  absence  of  a  custom ;  but  in  deciding  that 
case,  the  Court  expressly  recognized  the  case  of  Smartle 
V.  Penhallow*  It  is  said  that  these  copyhold  grants  are  to  be 
construed  most  strictly,  and  the  case  of  Wright  v.  Kemp(a) 
has  been  cited.  But  it  is  to  be  recollected,  that  that  was 
a  case  between  two  copyholders,  and,  as  between  two  copy- 

(«)  3  T.  R.  470. 
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holders,  the  rule  there  laid  down  may  be  applicable ;  but        1823. 
grants  of  this  kind  between  copyholder  and  lord  are  to  be 
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construed  most  beneficially  for  the.  copyholder^  and  most    ^     v. 
strongly  against  the  lord.    That  is  the  rule  which  applies  in 
every  case  of  grant;  for  the  grant  is   to  be  taken  motst 
strongly  against  the  grantor.    The  case^  therefore^  which  has 
been  cited  has  no  eiFect  upon  the  argument  in  this  point  of 
view.    All  the  other  cases  cited  were  cases  where  the  cus- 
tom was  void  for  uncertainty.    A  custom  which  is  uncer- 
tain is  no  custom  at  all;  but  it  is  impossible  to  contend  that 
this  is  an  uncertain  custom.    If  it  is,  it  may  be  contended 
that  the  common  law   of  the  country,  which  says  that  a 
man's  estate  may  descend  to  his  heir  at  law,  or  that  pro- 
perty may  be  devised  so  as  to  pass  in  a  given  course,  unless 
that  course  be  interrupted|  is  uncertain.    The  custom  in 
this   case  is  perfectly  certain.     The   position  cited    from 
Coke*8  Copyholder,  which  says,  "  that  a  custom  which  de- 
pends upon  the  will  or  pleasure  of  anotlier  is  uncertain  and 
void/'  does  not  apply,  because  the  uncertainty  must  be  in 
the  custom  itself.    That  is  not  the  case  in  this   instance, 
because   the  custom   is   perfectly  certain  and   intelligible. 
Here  this  estate  is  to  descend  to  the  cestuys  que  vies  succes- 
sively, unless   the  first  taker  has  by  devise  thought  proper 
to  interrupt  the  course  of  descent.    The  custom  provides 
what  shall  be  done  in  such  case.    Therefore  the  objection, 
on  the  ground  of  uncertainty,  cannot  be  raised.     For  these 
reasons  I  am  of  opinion,  both  according  to  law  and  the 
custom,  that  the  lord  has  no  right  to    re-enter  upon  this 
property. 

Postea  to  the  defendant* 
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Stuurd^t        The  Kino  v.The  Inhabitants  of  Northwold* 

AprU  S6. 

At  the  end  of  -DY  an  order  of  two  Justices,  William  Thorpe  was  re- 
In^ep^h^lf  moved  from  the  parish  of  Feltwell  to  the  parish  of  Nartk- 

N.,  a  master    fpold,  both  in  the  county  of  'Norfolk,  as  the  place  of  his 

beiogaboot  to  '  •'  •'  o       • 

remove  into      last  legal  settlement;    and,  on  appeal,   the  Sessions  con- 

B.^  Sad*  to^     firmed  the  order,  subject  to  the  opinion  of  this  Court,  on 

«"  •*^!1*"*'      Ae  following  case  :— 
•*  woald  yon  ^ 

like  to  gro  with  The  pauper  was  hired  for  a  year  from  Michaelmas  to 
Servant  said  Michaelmas ;  served  his  master  accordingly  in  the  parish  of 
JS:uin.°MM".  ^orthwold,  and  received  his  wages.    The  day  before  the 

ter  replied,  end  of  the  year,  the  master,  being  then  about  to  remove  to 
**  I  fear  yon  J       f  t  &  ^         ^ 

are  scarcely      Brandon,  asked  the  pauper  if  he  would  like  to  go  with  bim 

for  the^worl    thither?  The  pauper  answered  that  he  had  no  objection. 

i^'J'J^J'^  The  master  replied,  that  he  feared  that  the  pauper  was 
try."   Theser-  r        *  . 

▼ant  went  into  scarcely  strong  enough  for  the  work  there,  but  he  might  try. 
serving  'bis  The  pauper  then  asked  to  go  and  see  his  friends,  and  re- 
weekt'  fhe  lat-  ^^^^^  ^^  ^'^^  master  at  Northwold  the  day  after  Michaelmas 

ter  asked  bim  day.     He  then   drove  hb  master's  team  to  Brandon,  and 

what  wages  be  ...  , 

expected ;  to    remamed  in  his  service  there,  without  any  other  hiring,  for 

swered  '  ^^^  space  of  six  weeks,  when  the  master  asked  him  what 
"  Wbat^  ywB     wages  he  expected.     The   pauper  answered,  "  what  you 

piciise*      A  oe  ^^^ 

master  then  please."  The  master  replied  that  he  would  give  him  the 
give  bim  the  same  as  the  year  before,  to  which  the  pauper  assented,  and 
same  as  the    oontinued  in  his  service   till  within  ten  days  of   the  next 

year  before ;  "^ 

with  which  be   Michaelmas,  when,  on  a  quarrel,  they  parted,  and  the  master 

was  satisfied,    j    i         j  i  .n»  /•  i  rm  • 

and  remained    deducted  seven  shilhugs  for  ten  days.    The  question  was 

until VicAa!?^  whether  the  pauper  was  settled  in  Brandon. 

maSf  minus  ten 
days ;   for 

which  period        Flannagan  and  Dover,  in  support  of  the  order  of  Ses- 

the  master  de-    .  ^      i    i     .1  i  1  .  . 

docted  a  pro-  sions,  contended,   that  there  was  no  hinng  to  serve  for  a 

araounrof       y^^^  ^"  ^'^^  parish   of  Brandon,  and  therefore  the  pauper 

wages:   Held, 

that  this  was  a  conditional  hiring,  and  conferred  a  settlement  on  the  servant. 
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\vas  legally  settled  in  Horthwold.    The  conversation  between        1823. 

the  pauper  and  the  master  when  the  year's  service  in  the 

^  .  .  1       The  Kino 

latter  parish  was  ended,  clearly  did  not  amount  to  a  yearly  «. 

hiring,  and  the  test  of  this  was,  that  at  any  time  during  the  irhabitamt* 
six  weeks,  when  the  pauper  served  in  Brandon,  the  master  ^^    tj> 

might  have  turned  him  away  without  notice,  and  without 
paying  him  any  wages,  there  being  no  contract  for  the  pay-*- 
tnent  of  wages  until  the  end  of  that  time,  and  in  like  manner 
the  pauper  might  also  have  left  his  master  without  notice. 
It  could  not  be  said  that  the  service  in  Northwold  might  be 
connected  with  that  in  Brandon,  so  as  to  continue  the  same 
relation  of  master  and  servant.  The  contract  in  Northwold 
was  complete  and  ended,  before  the  pauper  went  into 
Brandon ;  and  it  was  not  until  six  weeks  afterwards  that  any 
fresh  contract  was  made.  At  the  end  of  the  six  weeks  the 
master  clearly  might  have  said,  "  you  do  not  suit  me,  and 
therefore  I  shall  not  keep  you."  This  proved  to  demonstra- 
tion that  there  was  no  hiring  for  a  year  in  that  parish. 
They  cited  Rex  v.  Ham  (o),  Rex  v.  Hoddesdon  (6),  and  Rex 
V.  Marion  (c).  Whether  in  fact  there  was  a  second  hiring 
for  a  year,  was  peculiarly  for  the  Sessions  to  determine* 
The  Sessions  had  decided,  that  there  was  no  hiring  in 
Brandon,  and  unless  the  Court  saw  that  the  Sessions  had 
come  to  an  unreasonable  conclusion,  they  would  not  disturb 
their  decision.  For  this  they  cited  Rex  v.  Overnorton  {d), 
and  Rex  v.  Tt/rlei/{e). 

H.  Cooper,  contri.  This  is  at  least  a  conditional  hiring 
for  a  year  in  Brandon,  and  there  having  been  a  service 
under  it  for  forty  days,  the  pauper  is  settled  in  that  parish. 
On  the  day  before  Michaelmas,  whilst  the  pauper  is  living 
with  his  master  in  Northwold,  the  master  asks  him  if  he 
would  like  to  go,  and  live  with  him  in  Brandon,    The  pau* 

(a)  Burr.  S.  C.  304.  (d)  15  East,  347. 

(6)  Cald.  23.  (e)  4  B.  &  A.  624. 

(c)  4  T.  R.  «57. 
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per  answers,  that  he  has  no  objection,  and  acconfini^y 
he  goes  into  that  parish  with  his  master.  At  diat  time  it  is 
quite  clear,  that  it  was  in  the  contemplation  of  the  parties 
that  the  pauper  should  live  with  his  master  until  the  end  of 
the  ensubg  jear,  and  diat  the  contract  was  to  be  impliedlj 
governed  by  the  terms  of  the  preceding  contract.  This  it 
clearly  a  good  settlement  according  to  the  principle  of  de- 
cided cases.  He  cited  Rex  v.  Under  Barrow  and  Bradlaf 
Field  {a\  Rex  v.  Atldon  {b\  Rex  v.  Crosc<mie  (c),  and 
Rex  V.  Sutton{d), 

Abbott,   C.  J. — I  am  of   opinion,  that  there  was  a 
second  hiring  for  a  year,  to  serve  in  Brandon,  and  there- 
fore the  orders  must  be  quashed.  Just  before  the  end  of  the 
first  year,  the  master  says  to  the  pauper,  "  Will  you  go  vrith 
me  iuto  Brandon  Y*    The  pauper  says  he  has  no  objecdoo. 
If  nothing  more  passed,  it  is  clear  that  that  would   be  a 
hiring   for  another  year.     The  master  then   says,  *'  I  am 
afraid  you  will  not  be  strong  enough  for  the  work  there,  but 
try."     The  meaning  of  that  is,  **  We  shall  contract  for  a 
year,  but  if,  upon  a  little  trial,  I  find  you  are  not  stroi^ 
enough,  then  our  contract  is  at  an  end."    That  is  a  condi- 
tional  hiring.     The  pauper  tries,  is  found   strong  enough, 
and  resides  for  forty  days.     This  is  a  settlement. 

Bat  LEY,  J. — It  is  a  defeasible  contract  for  a  year,  and 
a  settlement  is  gained. 

IIoLROTD,  J. — ^This  is  a  conditional  hiring  for  a  year, 

the  condition  being,  the  pauper  having  strength  enough  to 

do  the  work.    The  contract  is  not  in  express  terms  for  a 

year,  but  still  that  does  not  prevent  a  conditional  hiring  for 

a  y£ar  operating  (e). 

Order  of  Sessions  quashed. 

Crt)  Burr.  S.  C.  548.  (d)  1  Eut,  656. 

(6)  2  Const,  27.3.  (e)  Btti^  J.,  WM  absent. 

W  Burr.  S.  C.  l.i«. 
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Tlie  Kino  v.  Susannah  Palmer.  &tturday, 

Ayrtl  26. 


Ti 


Mrs.  Palmer,  a  wharf  and  buildings,  situate  in 
Fornkam  All  Saints,  adjoining  the  river  Lark,  alias 
Burn,  and  occupied  and  used  for  the  purposes  of 
the  navigation  of  the  said  river,  and  the  towang 
paths,  locks,  sluices,  and  other  works,  within  the 
said  parish  of  Fornham  All  Saints,  also  occupied 
and  used  for  that  purpose,  and  the  tolls  arising 
therefrom,  due  at  Fornham  All  Saints. 


HE  defendant  appealed  to  the  Sessions  against  a  rate  Where  the 

v^  owner  of  & 

made  for  the  relief  of  the  poor  of  the  parish  of  Fornham  river  navisa- 
All  Saints,  in  the  county  of  Suffolk.    The  assessment  was  SironghTouf^ 

as  follows : —  ^«®"  different 

parUhes,  was 

"  Outsetters/*  rated  to  the 

l^oor  of  the 
fourteenth  pa- 
rish (in  which 
the  profits 
arising  from 
the  whole  na« 

yiQ.50  ligation  were 
'  •  received)  m 

respect  of  the 
whole  amount 
of  the  profits : 
Held,  that  the 
rate  was  too 
high,  and 
ought  to  have 
been    appor- 
The  Sessions  confirmed  the  rate,  subject  to   the  opinion  tioned  among 

of  this  Court  on  the  following  case : —  rishes  through 

By  an  act  passed  11  &  12  Will.  3,  intituled,  <'  An  act  ^^j^^n^J^edi* 
for  making  the  river  Lark,  alias  Burn,  navigable,"  Henry 
Ashley,  Esq.,  his  heirs  and  assigns,  were  empowered  and 
authorized  to  make  navigable  the  river  Lark,  otherwise 
Burn,  from  a  place  called  Long  Common,  a  little  below 
Mildenhall  mill  to  Bury  St.  Edmunds,  and  for  that  pur- 
pose to  cleanse  and  open  the  river,  and  to  dig  and  make 
cuts  and  water-courses;  to  erect  and  build  sluices  and 
bridges,  and  to  set  out  and  appoint  towing  paths  and  haling 
ways  through,  over,  and  along  the  ground  adjoining  or  near 
to  the  said  river,  being  the  ground  of  the  king  or  any  other 
person  or  persons,  first  giving  such  satisfaction  to  the  owners 
and  proprietors  of  the  said  ground  as  certain  commissioners 
(appointed  by  the  act)  should  direct;  and  it  was  also  pro« 
vided,  that,  after  such  payment,  the  said  Henry  Ashley,  Esq., 

S  E  2 
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1823*'  ti'is  heirs  and  assigns,  should  have,  use,  and  enjoy  the  sale 
^*^\/^  cuts,  water-courses,  bridges,  sluices,  towing  paths,  ami 
The  Ring  haling  ways,  in  as  ample  and  beneficial  a  manner  as  if  dx 
Palmer.  same,  by  good  title  and  sufiRcient  conveyance  in  the  law,  U 
been  absolutely  sold  and  conveyed  to  him,  his  heirs  wai 
assigns.  By  sec.  12,  the  said  H.  Ashley,  his  heirs  snd 
assigns,  were  empowered  to  demand  and  receive  for  th 
freight  of  goods  up  the  river,  from  MildenhaU  mill  U 
Bury,  or  down  the  river,  from  Bury  to  MildenhaU  mill,  al 
such  place  or  places  adjoining  the  said  river,  as  he,  hii 
heirs  or  assigns,  or  their  deputies  or  servants,  should  tbiok 
fit,  certain  rates  or  tolls  therein  mentioned,  and  a  propiv- 
donate  rate  or  toll  for  any  less  distance.  By  an  act  of  the 
67  Geo,  3,  for  amending  the  last  mentioned  act,  certuo 
commissioners  were  empowered  to  direct  the  haling  wajs 
of  the  river  Lark  to  be  widened,  and  to  ascertain  wlat 
sum  or  sums  of  money  should  be  paid  by  the  proprieton 
of  the  navigation  as  a  recompence,  for  the  use  of  the  Itnds 
or  grounds  which  should  be  set  out  and  directed  to  be 
takon,  had,  and  used  for  such  haling  ways.  By  a  private 
act,  4 1  Geo.  3,  for  inclosing  the  common  fields  and  waste 
grounds  in  the  parish  of  Fomham  All  Saints,  part  of  which 
common  fields  and  waste  grounds  adjoined  the  said  rivo', 
commissioners  were  empowered  to  set  out  public  and  pci- 
vate  roads,  ditches,  fences,  banks,  drains,  and  water*courses; 
but  it  was  provided  that  they  should  not  make,  do,  or  exe- 
cute any  work,  bank,  drain,  water-course,  fence,  or  other 
thing  whatsoever,  which  should  occasion  any  impedimeot 
to  the  navigation  of  the  river  Lark,  the  overfalls,  drains^ 
and  landing  places,  or  to  the  haling  ways  or  towing  paths, 
upon  or  along  the  banks  of  the  river,  belonging  to  the  na- 
vigation or  the  proprietor  thereof.  Provided  also,  that  in 
setting  out  the  width  of  the  haling  banks  (if  any  should  be 
set  out)  respect  should  be  had  to  the  soil  so  to  be  set  oat, 
and  that  after  the  same  should  have  been  separated  from 
the   remainder  of  the  land   intended  to  be    allotted  and 
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drained,  the  same  should  become  vested  in,  and  at  all  times 
thereafter   supported  and  kept  in  repair  by  the  owner  or 
proprietor  of  the  said  navigation,  freed  and  discharged  from 
shuckage,  and  all  rights  of  common.     This  act  contained      Palmbr^ 
the  general  saving  clause. 

Tiie  counsel  for  the  appellant  contended,  that  this  act 
was  not  admissible  in  evidence,  unless  it  was  proved  that 
the  appellant  was  a  consenting  party  thereto.  By  the  award 
of  the  commissioners  certain  copyhold  land,  situate  in  the 
said  parish  of  Fornham  All  Saints,  but  distant  from  the 
line  of  the  navigation,  was  allotted  to  the  appellant  under 
the  provisions  of  the  said  act,  to  which  she  was  duly  ad- 
mitted, and  of  which  she  has  ever  since  been  and  is  now  in 
possession.  The  Inclosure  Act  was  admitted,  subject  to 
the  opinion  of  this  Court.  In  pursuance  of  the  Inclosure 
Act,  the  commissioners  by  their  award,  dated  2£d  Septem" 
ber,  1804,  set  out  and  appointed,  within  the  parish  of  JPorn- 
ham  All  Saints,  a  haling  way  or  towing  path,  of  twelve 
feet,  along  the  west  side  of  the  river  Lark,  where  it  had 
been  customary  and  usual  to  hale  or  tow,  within  the  same 
parish,  for  the  use  and  convenience,  and  as  the  property  of 
the  appellant  and  her  heirs,  proprietor  or  proprietors,  for 
the  time  being,  of  the  navigation,  aiiB  for  the  use  and  con- 
venience of  all  other  persons  ushig  or  navigating  upon  the 
same,  for  the  purpose  of  haling  or  towing  thereon. 
Mr.  Ashley  the  original  undertaker,  from  whom  the  de- 
fendant, through  her  late  husband,  derives  her  title,  made 
the  river  navigable  from  Mildenhall  to  Fornham  All  Saints, 
a  <li8taRce  of  twelve  miles  and  a-half,  but  it  M'as  never  made 
navigable  as  far  as  Bury,  nor  beyond  Fornham  All  Saints. 
This  navigation  extends  through  fourteen  different  parishes, 
and  is  the  boundary  between  Fornham  All  Saints  and  Forn- 
ham  St.  Martin's,  half  of  the  channel  to  the  centre  thereof 
i)cing  in  the  former,  and  half  in  the  latter  parish ;  but  the 
towing  path,  and  the  half  of  one  sluice,  and  two  locks,  are 
in  Fornham  All  Saints,   the  remaining  half  of  the  same 
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sluice  and  locks  being  in  Fomham  St.  Martin's,  The  tow- 
ing path  is  separated  from  the  adjoining  lands  by  a  ditch. 
The  appellant  is  not  an  inhabitant  of  Fomham  All  Saints, 
Palmer.  y^^^  resides  in  Bury.  She  is  the  owner  under  a  distinct  title 
of  a  wharf  or  coal  yard,  of  about  four  acres,  lying  in  the 
former  parish,  and  adjoining  to  and  situate  at  the  .extremity 
of  the  said  navigation,  in  which  said  wharf  are  several  ware- 
houses and  other  buildings.  Different  portions  of  this 
wharf  or  coal  yard  are  from  time  to  time  allotted  by  the 
agent  of  the  appellant  to  the  principal  coal  merchants  who 
use  this  navigation,  to  the  number  of  fourteen  or  fifteen. 
They  pay  no  rent  for  these  portions^  but  keep  the  division 
fences  of  their  respective  portions  in  repair.  These  different 
portions  are  varied  from  time  to  time  by  the  agent  of  the 
appellant.  Large  quantities  of  coals  are  carted  at  once 
from  the  boats,  and  not  deposited  in  the  coal  y^rd ;  but  it 
is  necessary  for  the  accommodation  of  the  wholesale  dealers, 
using  the  navigation,  that  they  should  have  a  place  whereon 
to  deposit  their  goods,  but  the  appellant  is  not  bound  to 
provide  such  place.  '^The  buildings  and  the  outer  fences, 
and  walls  inclosing  the  \yharf,  and  the  towing  paths,  locks, 
and  sluices,  are  repaired  by  the  appellant,  and  were  erected 
by  her  or  her  ancestors ;  but  it  was  not  admitted  by  the 
appellant  on  the  trial  of  the  appeal,  and  save  as  aforesaid 
it  did  not  appear,  that  all  these  things  were  repaired  by  ber 
as  owner  of  the  navigation.  Up  to  the  year  1816  the  ap- 
pellant was  rated  on  a  rental  of  17/.  for  the  coal  yard,  and 
no  rate  was  imposed  upon  the  profits  of  the  navigation. 
The  annual  value  of  the  coal  yard,  as  mere  land,  is  not 
above  31.  Since  the  year  1816  up  to  the  making  the  assess- 
ment appealed  against,  she  has  been  rated  in  tlie  parish  of 
Fomham  All  Saints  for  tolls  arising  from  the  navigation  and 
warehouses  at  250/.  per  annum.  The  tolls^  becoming  due 
and  received  by  the  appellant  for  goods  landed  in  the  parish 
of  Fornham  All  Saints,  equal  the  amount  of  the  assess* 
nient* 
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Dertman,  C.  S.  and  Tindal,  in  support  of  the  TBie,  en* 
deavoured  to  distinguish  this  case  from  Rex  v.  Milton  (a), 
and  Rex  v.  The  IVent  and  Mersey  Canal  Company  (b),  and 
urged  the  difficulty  of  apportioning  the  rate,  but  the  Court  Palmbm. 
having  intimated  that  the  late  decisions  were  quite  conclusive 
of  the  question,  the  argument  was  abandoned. 

Abbott,  C.J. — I  am  of  opinion,  that  die  defendant 
has  been  rated  too  high  in  the  parish  of  Fornham  All  Saints. 
ITie  case  of  Rex  v.  The  Trent  and  Mersey  Canal  Company  is 
the  converse  of  tills  case,  nor  is  it  distinguishable  in  principle 
from  Rex  v.  Milton,  Here  the  navigation  runs  through  four- 
teen different  parishes,  and  the  whole  is  rated  to  the  amount 
of  250/.  in  the  parish  of  Fornham  All  Saints.  Now,  having 
decided  that  a  canal  is  rateable  in  each  and  every  parish 
through  which  it  passes,  it  follows  that  this  rate  should  have 
beeu  separated  into  fourteen  different  portions,  instead  of 
being  imposed  entirely  in  one  parish.  If  this  were  not  so, 
the  navigation  might  be  rated  twice  over.  The  principle 
upon  which  this  is  founded,  is  very  plain  and  simple.  I  have 
the  utmost  reverence  for  the  learning  of  the  Judges  who 
decided  some  of  the  former  cases  upon  questions  of  this 
nature,  where  a  contrary  doctrine  has  been  held,  but  still  of 
late  years,  the  Court  has  been  gradually  coming  to  what  is 
the  true  principle,  and  unquestionably  the  common  sense  of 
the  thing,  namely,  that  in  whatever  parish  flie  land  is  oc- 
cupied, as  land  covered  with  water,  and  is  productive  of 
profit  to  the  proprietor,  it  is  to  be  rated  in  each  and  eveiy 
parish,  according  to  the  profit  it  produces,  although  they 
may  not  be  received  in  that  parish,  but  in  another  and  a 
different  parish.  Now,  this  rate  has  not  been  imposed  upon 
that  principle,  and,  therefore,  it  must  go  down  to  the  Ses« 
fiions  to  be  amended. 

(«)  3  B.  &  A.  115J.  (6)  Ante,  752. 
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Bay  LEY,  J. — I  am  of  the  same  opinion.  If  the  rate  is 
imposed  for  the  use  of  a  sluice,  the  proprietor  will  have  to 
contribute  to  the  relief  of  the  poor  in  the  parish  where  the 
sluice  is  situated ;  but  if  it  is  for  the  use  of  the  navigationy 
and  for  the  use  of  land  extending  through  a  great  many 
different  parishes,  each  parish  has  a  right  to  be  paid  in 
respect  of  the  land  on  which  the  navigation  is  so  used. 
The  defendant  is  liable  to  be  rated  in  the  parish  of  Fomham 
ji II  Saints,  for  something,  but  not  to  the  extent  of  this 
rate.  The  Sessions  must  re-hear  the  appeal,  and  reduce 
the  rate  according  to  their  discretion. 

HoLROYD,  J.,  concurred. 


Best,  J.,  was  absent. 


Rate  ordered  to  be  amended. 


W.  E,  Taunton  and  Dover  were  to  have  argued  the  case 
for  the  defendant. 


SHturday^ 
April  ^6, 

The  proprie- 
tor«  of  a  river 
navi^tion  are 
rateable  to  the 
relief  of  the 
poor  in  a  pa- 
rish throagh 
ivhich  the  navi- 
gation 'passes 
(though  no 
riverage  dues 
are  received 
in  such  parish), 
in  proportion 
to  their  profits 
u(>on  thewliole 
line  of  navigH- 
tiuiu 


Tlic  King  v.  The  Earl  of  Portmore  and  Another. 

U  PON  appeal  against  a  rate  made  on  the  15th  April 
last,  at  two  shillings  in  the  pound,  for  the  relief  of  the 
poor  of  the  parish  of  Woking^  in  the  county  of  Surrey^ 
whereby  the  Earl  of  Portmore  and  J.  S,  Langton,  Esq.; 
were  rated  as  proprietors  of  the  river  fVey,  at  32/.  10^.;  the 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court,  upon  a  case. 

The  appellants  are  proprietors  of  the  navigable  river  Wey 
from  Guildford  to  the  river  Thames;  and  by  an  act  of  22 
and  23  Car,  2.  are  entitled  to  receive  certain  riverage  dues 
upon  barges  and  other  vessels  navigating  the  river.     They 
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are  not  themselves  inhabitants  of  the  parish  of  fVoking,  nor 

are  ihey  carriers  upon  the  river,  but  they  grant  licences  ^ 

,  .  ,    .  ,  n  ;  o  .The  Kino 

under  certain  regulations  to  the  owners  of  barges,  &c.  navi-  «. 

,.  ,  M.     c        ^  '       '  J  The  Earl  of 

gating   the  same,  upon  payment  of  certain  nverage  dues    poriwobb. 

upon  goods  conveyed  upon  the  river.  The  navigation  of 
the  river  fVeji/  extends  for  a  considerable  distance  within 
Woking  parish.  There  are  in  all  ten  locks  upon  the  naviga- 
tion, one  of  which  called  Trig's  lock  is  locally  situated 
within  the  parish  of  Woking,  No  tolls  are  collected  at  that 
lock,  or  at  any  place  within  the  parish,  but  the  several 
wharfingers  along  the  line  of  the  navigation  receive  from 
the  different  barge-masters,  according  to  certain  rules  laid 
down  in  1 764,  ^n  account  of  whatever  goods  are  loaded  or 
unloaded  at  their  respective  wharfs,  and  make  an  entry 
thereof  in  a  book  kept  by  each  of  them  for  that  ](5urpo8e. 
From  these  books  they  furnish,  quarterly  to  the  receiver^^ 
appointed  by  the  proprietors   of  the  navigation,  an  account  i 

of  the  riverage,  &c.  due  in  respect  of  such  goods,  and  he 
from  these  accounts  makes  out  and  delivers  to  the  different 
barge-masters  bills  for  the  tonnage  or  riverage  due  from 
them  respectivejy,  and  receives  the  amount  thereof  for  the 
use  of  the  proprietors.  The  appellants  are  not  rateable  to 
the  relief  of  the  poor  of  the  parish  of  Woking,  except 
so  far  as  they  are  rateable  in  respect  of  the  river  Wey,  or 
the  locks  or  riverage  thereof.'  Many  tons  of  goods  annually 
pass  through  the  parish  of  Woking^  to  and  fro,  in  vessels 
using  the  navigation,  to  different  places  of  destination,  but 
the  goods  annually  landed  within  the  parish  do  not  yield 
riverage  to  the  amount  in  the  rate  assessed.     If  the  Court  ^ 

should  be  of  opinion  that  the  proprietors  of  the  navigation 
are  not  rateable  beyond  the  amount  of  the  riverage  arising 
from  such  last  mentioned  goods,  then  the  rate  is  to  be 
amended,  by  reducing  the  amount  of  the  assessment  on  the 
proprietors  to  the  sum  of  — /. ;  if  otherwise,  the  rate  is  to 
istand  at  its  present  amount. 
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C.  Monro,  for  the  defendants,  was  instructed  to  contend 
that  they  were  only  rateable  in  respect  of  the  riverage  daes, 
arising  from  the  goods  actually  landed  within  the  parish  of 
JVoking,  and  not  in  proportion  to  the  pro6ts  arising  upon 
the  whole  navigation;  but  after  the  case  last  decided  of 
Rex  V.  Palmer  (a),  he  felt  diat  he  could  not  resist  the  con- 
firmation of  the  rate  to  the  amount  for  which  the  appel- 
lants were  assessed. 

T/ie  Court  said,  that  it  was  now  too  late  to  contend 
against  the  principle  upon  which  this  rate  was  founded. 

Rate  confirmed. 

Cowl^  was  to  hare  argued  in  support  of  the  rate. 

(a)  Ante,  793. 


Saturday,  The  KlNG   V.  The  INHABITANTS   of  SuTTON    SaINT 

^^1^4!/*  Edmunds. 

A  panper  was  U  PON  appeal,  the  Sessions  confirmed  an  order  of  two 
boarer  in  bus-  Justices  for  the  removal  of  Thomas  fVatson,  and  Mary  his 
sei^v^Tfara  ^^®'  *"^  ^^^^  ^^"  fVilliam,  from  the  hamlet  of  Leverington- 
under  an  Parson-Drove,  in  the  Isle  of  Ely,  to  the  hamlet  of  Sutton 
he  was  to  have  Saint  Edmunds,  in  the  county  of  Lincoln,  subject  to  the 
aad^his'master  ^P.i'"^'*  ^f  ^lis  Court,  upon  the  following  case  : — 
cither  to  find       The  pauper,  being  settled  at  Sutton  Saint  Edmunds,  and 

nun  two  covfi,        .  .  . 

or  provide       having  been  married  several  years,  at  Lady-'day  in  the  year 

two,  and  feed    179d|  agreed  with  a  farmer  of  the  name  of  John  Vlyatif 

them  on  hit 

mastefM  farm*  The  panper  bonght  one  cow,  and  his  master  foand  him  another,  botii  of 
which  were  fed  during  the  sunmier  in  liis  master's  pasture,  and,  in  the  winter,  were 
kept  in  his  master's  straw  yard,  and  fed  with  hay  grown  upon  die  fiinn.  The  pasture 
and  the  hay  feedini;  were  respectively  worth  5i.  5«.  a-year :— Held,  that  the  pauper  did 
not  gain  a  settlement  by  renting  a  tenement  of  10/.  value*  Aliter,  if  the  contract  bad 
been  that  the  cows  were  to  be  patture  fed* 
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in  Leverington' Parson- Drove f  to  serve  him  as  a  confined 
labourer  in  husbandry^  (that  is,  to  work  for  him,  and  no 
other  person)  for  a  year.  The  terms  of  the  agreement 
made  between  the  pauper  and  his  master,  were  as  follows : —  .      The 

IllHADITAllTS 

The  pauper  was  to  have  8/.  a-year  wages,  his  master  was     of  Sdttom 

either  to  find  him  two  cows^  or  the  pauper  was  to  be  at       mundi. 

liberty  to  provide  himself  with  two,  and  feed  them  on  his 

master's  farm  during  the  same  year ;  and  he  was  to  have  the 

further  privilege  of  keeping  two  ewes  on  the  farm  during 

the  whole  year,  and  the  running  of  a  pig  at  the  bam  door,  and 

in  the  straw  yard,  during  the  same  time.     The  pauper  went 

into  the   service   of  Mr.  Ulyatt,  under  this   agreement,  at 

Lady-day  1793,  and  continued  therein  till  Lady-day  1797^ 

under  contracts  to  the  same  effect.     During  the  first  three 

years  of  such  servitude,  the  pauper  lived  in  a  house  on  his 

master's   farm  in  IVisbech  High  Fen,  and  the   last  year  of 

such   service,   in    a  cottage  at  Leveringion^P arson-Drove. 

The  occupation  of  the  cottage  was  incidental  to  the  service 

of  the  pauper,  who  was  discharged  from   it  at  the  same 

time  he  left  his  service.     The  pauper  bought  one  cow,  and 

his   master  found   him   another,    both   of  which  were  fed 

during  the  summer,  in  the  pasture  of  his  master,  and  in  the 

winter  were  kept  in  the  straw  yard  of  his  master,  and  fed 

with  hay  th^t  was  grown  upon  the  master's  lands,  and  tlie 

pauper  had  the  exclusive  use  and  advantage  of  such  cows, 

and  he  also  kept  two  sheep  and  a  pig  on  the  farm  during  the 

whole  year.     If  the  pauper  had  not  had  such  cows  and 

sheep  and  pig  kept  for  him  on  his  master's  farm,  he  would 

have  had  more  wages,  and  at  the  time  he  left  Mr.  VlyatfB 

service  in  1797,  he  took  hb  cow,  sheep  and  pig  with  him. 

Evidence  was  given  to  the  Court  that  the  keep  of  the  two 

cows  during  the  summer  months  would  require  two  acres 

and  a-half  of  land  on  which  tliey  were  fed,  and  that  such 

acres  were  worth  together  annually  5L  5s.,  and  that  to  cut 

hay  sufficient  for  the  winter  keep  would  require  two  acres 

and  a-half  more  of  such  land,  of  the  annual  value  of  5L  6s. 
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and  that  the  summer  feed  and  winter  keep,  with  hay  for  the 
two  cows,  on  such  farm,  were  of  the  annual  value  of  10/*  10s* 
1^.  and  that  the  keep  of  the  two  sheep  on  the  farm  during  the 

1  HABITANTS  ^^"'  ^*'  ®^  ^^^  auuual  value  of  1/.  6s.,  and  the  keep  of 
of  Sutton  the  pig  at  the  bam  door  and  straw  yard,  where  it  was  fed  on 
MUII08.  the  produce  of  the  land,  was  of  the  annual  value  of  l/.  19s. 
The  valuation  of  the  two  cows,  the  two  sheep  and  pig  for 
the  whole  year,  forming,  together,  13/.  155.  6d.  The  Court 
of  Quarter  Sessions  did  not  consider  that  the  keeping  and 
feeding  of  the  cows,  sheep,  and  pig,  under  the  above  cir- 
cumstances, constituted  such  a  tenement  as  gave  the  pauper 
a  settlement  at  Leverington-Parson-Drove,  and  therefore 
con6rmed  the  order  of  removal. 

Pulletf  in  support  of  the  order  of  Sessions*  The  pauper 
gained  no  settlement  by  renting  a  tenement  within  the  mean- 
ing of  the  statute  13  &  14  Car.  2.  c.  12,  in  Leverington* 
Parsott-Drove,  It  has  never  yet  been  decided  in  any  of  the 
cases,  that  a  pauper  can  gain  a  settlement  under  a  contract 
to  feed  cows  generally,  and  the  question  is,  whether  the 
agreement,  as  found  in  this  case,  to  feed  the  cows,  can  be 
construed  into  a  tenement  so  as  to  confer  a  settlement  of  the 
requisite  value,  coupled  with  the  keep  of  the  sheep  and  the 
run  of  the  pig.  It  has  been  decided  that  a  contract  to  feed 
cows  generally,  under  which  they  might  be  fed' with  green 
tares  bought  in  the  market,  would  not  be  a  tenement  within 
the  act  (a).  This  was  the  opinion  of  Lawrence,  J.,  and  also 
of  Lord  Ellenboroughf  C.  J.,  who  said  *^  If  indeed  the  cow 
might  under  this  contract  have  been  fed  elsewhere  on 
grain  or  hay,  the  consequence  would  follow  that  this  was 
not  a  taking  of  a  tenement."  Unless,  therefore,  in  die  pre- 
sent case,  it  can  be  maintained  that  the  feed  of  these  cows 
during  the  winter  months  upon  hay,  brbught  from  the  land 
to  be  eaten  in  the  straw  yard,  and  which  is  estimated  at 
5l,  5s,t,  can  be  considered  as  part  of  the  tenement,   the 

<a)  flex  V,  Tisbury,  Mich.  45  Geo.  3.  2  Nol,  P.  L.  17.  Sd  edition. 
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whole  of  the  tenement  iUls  to  the  ground,  inasmuch  as  the        1823* 
feed  during  the  summer  is  stated  to  be  worth  only  51.  5s.       ^^^^s/^ 
To  constitute  this  a  tenement  within  the  cases,  the  pernancy  ^^ 

of  the  pro6ts  of  the  land  must  be  taken  by  the  mouths  of  .  '^^ 
die  cattle  whilst  the  produce  is  growing.  Feeding  with  hay  of  Scttov 
severed  from  the  land  is  not  sufficient  Here  part  of  muiids. 
the  feed  consisted  of  hay,  and  consequently  there  is  no 
tenement.  If  this  be  a  tenement,  it  will  be  next  contended, 
that  sending  cattle  to  a  straw  yard  will  be  sufficient  to  confer 
a  settlement.  The  case  of  Rex  v.  Minster  (ja),  which  will 
be  relied  upon  on  the  other  side,  is  no  authority  to  govern 
the  present  case,  because  it  was  there  conceded  that  the 
cows  were  fed  upon  the  pasture,  which  was  worth  10/. 
a-year,  and  the  distinction  between  that  case  and  this  is, 
that  here,  during  the  winter,  the  cows  were  fed  upon  hay, 
which  might  have  been  gotten  elsewhere  if  there  was  not 
sufficient  grown  upon  the  farm  for  the  purpose.  The  con- 
tract here  is  merely  personal,  and  cannot  be  construed  to 
have  any  relation  to  the  land  so  as  to  constitute  a  tenement. 
An  action  might  be  maintained  for  the  breach  of  the  con- 
tract for  not  feeding  the  cows,  but  it  never  can  be  con- 
tended that  such  a  contract  savours  of  the  realty.  In  an- 
other particular  this  case  is  distinguishable  from  Rex'  v. 
Minster,  because  here  one  of  the  cows  belonged  to  the 
master,  but  there  they  were  hired  by  the  pauper  of  a  third 
person.  In  Rex  v.  Oswabeston  (fi)  the  Court  decided,  diat 
the  milking  of  a  cow  would  not  confer  a  settlement  though 
fed  by  the  owner,  unless  the  bargain  was,  that  she  was  to 
be  pasture  fed.  That  b  a  decisive  authority  upon  this  case, 
and  as  the  contract  here  was  not  that  the  cows  were  to  be 
pasture  fed,  the  case  is  distinguishable  from  any  hitherto 
decided,  and  therefore  the  Sessions  did  right  in  holding  this 
not  to  be  a  tenement.  He  cited  Rex  v.  Darley  Abbey  (c), 
Rex  w.  Stoke  upon  Trent  (d),  and  Rex  v.  Holliugton(e). 

(d)  3  M.  &  S.  276.  ((0  10  East,  496. 

(6)  Mich.  1818,  not  reported.  {e)  3  East,  113. 

(r)  14  East,  282. 
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Reader  and  5. 3f.  Phillips,  contrd.    Tbe  case  of  Rex  r. 

Minster  is  an  express  authority  in  pointy  and  not  at  all  dls* 

The  Kme     tinguishable  from  the  present  case.    Unless  the  Coart  shall 


r«^ 
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HUllDt. 


The  decide  that  case  to  be  no  longer  law^  it  must  govern  the 
of  SvTTOH  present.  The  circumstance  of  one  of  the  co%r8  here  being 
the  property  of  the  master  makes  no  sort  of  difference,  be- 
cause the  pauper  had  still  the  pernancy  of  the  profits  of  the 
land  by  the  mouths  of  both  the  cows,  though  they  were 
not  both  his  property.  The  case  expressly  finds  that  the 
cows  were  to  be  fed  upon  the  produce  of  the  form,  and  it 
makes  no  difference  whether  they  were  to  be  kept  npon  grass 
during  part  of  the  year,  and  hay  during  the  remainder,  so 
long  as  the  grass  and  the  hay  were  the  produce  of  the  land. 
In  Rex  V.  Minster  there  was  nothing  distinctly  to  shew  that 
the  cows  were  to  be  pasture  fed  and  pasture  fed  only.  Tbe 
contract  there  was  the  same  as  here;  the  cows  were  to  bd 
fed  on  the  master's  form.  In  Rex  v.  Oswabeston  the  con- 
tract was  merely  personal,  and  the  cow  might  have  been 
kept  upon  grains  or  hay  bought  elsewhere.  Here  the  con« 
tract  is  that  the  cows  shall  be  fed  upon  the  farm,  and  un- 
less therefore  tlie  Court  are  disposed  to  overturn  Rex  v« 
Minster,  the  pauper  in  this  case  clearly  gained  a  settlement 
by  renting  a  tenement.  [Bayletf,  J.  The  case  of  Rex  v. 
Oswabeston  was  the  wiser  decision.] 

Abbott,  C.  J. — It  has  been  settled  in  several  cases  that 
the  pernancy  of  the  produce  of  land  by  the  mouths  of  cattle 
is  a  tenement.  Any  body  looking  at  the  mere  words  of  the 
statute  Car.  2,  might  wonder  that  the  Court  could  ever 
have  come  to  such  a  decision.  Very  learned  Judges,  how- 
ever, have  so  decided,  and  their  decision  has  been  followed, 
and  I  certainly  do  not  mean  ,to  disturb  that  doptrine.  It 
follows  as  a  consequence  from  that,  that  a  contract  to  enjoy 
the  produce  of  land,  of  the  annual  value  of  IQ/;,  by  th# 
mouths  of  cattle,  is  taking  a  tenement.  I  repeat  that  I  ^o 
not  mean  to  disturb  that  doctrine;    but  acting  upoD   the 
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authority  of  Rex  v.  Oswabesion,  I  thbk  the  contract  mutt        1823. 
be  for  the  growing  produce  of  the  landi  aod  whilst  the 
produce  remains  on  the  land ;  but  that  after  the  produce  is  v, 

converted  into  hay  or  straw,  that  is  not  to  be  deemed  a  tene-  Inhabit  ants 
ment.  The  contract  here  stated,  is  certainly  not  distin-  SAf^^nt 
guishable  from  that  in  Rex  v.  Minster.  In  that  case  the  mvvdi. 
contract  was,  that  the  pauper  should  have  the  feed  of  two 
cows,  to  be  fed  on  the  master's  farm.  That,  probably, 
might  be  understood  generally  to  mean,  that  they  were  to  be 
fed  with  the  produce  of  the  farm  in  the  manner  in  which 
cows  are  generally  fed,  that  is,  partly  by  the  growing  pro* 
duce,  and  partly  after  the  produce  was  harvested.  The 
Court  there  held,  that  that  was  taking  a  tenement ;  but  it 
is  to  be  observed,  that  in  that  case  no  question  was  made 
as  to  the  manner  in  which  the  cattle  were  to  be  fed.  No 
distinction  was  there  taken  between  the  growing  produce, 
and  the  severed  produce.  It  was  taken  on  all  hands,  both 
at  the  bar  in  argument,  and  by  the  Bench  in  deciding  the 
case,  that  the  cattle  were  to  be  fed  with  the  growing  pro* 
duce ;  and  Le  Blanc,  J.,  stated,  in  giving  his  judgment, 
that  the  yearly  value  of  '*  the  pasture,**  was  so  much.  That 
case  was  argued  entirely  upon  this  point,  namely,  whether, 
inasmuch  as  the  pernancy  of  the  feed  of  the  cows  was,  in 
respect  of  the  service  of  the  pauper,  a  part  of  his  wages, 
that  could  be  considered  as  taking  a  tenement.  The  whole 
attention  of  the  counsel,  and  of  the  Bench,  was  directed 
entirely  to  that  point;  and  if  the  decision  of  that  case  turns 
out  to  be  wrong,  because  the  distinction  between  growing 
and  severed  produce  was  not  pointed  out,  we  are  not  bound 
Id  act  upon  it  in  the  present  case.  In  this  case,  the  distinc* 
tion  is  clearly  pointed  out,  by  the  facts  which  are  laid  before 
us.  The. case  states,  that  the  growing  produce  is  worth  so  • 
much,  and  the  severed  produce  so  much,  distinguishing  ex- 
pressly one' from  .the  other.  In  the  case  of  Rex  v.  Oswabes- 
iotty  the  contract  was  iu  some  respects  different  from  this. 
There  it  was  for  die  feed  of  a  cow,  without  saying  **  on 
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the  farm,^  and  inasmuch  as  it  did  not  appear  that  the  cow 
vas  to  he  pasture  fedf  the  Court  held,  that  no   settlement 
The  King     ^^  gained,  and  quashed  the  order.     Here  the  contract 
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"^^         not  for  the  growins;  produce.   It  was  not  so  in  words,  nor  was 

In  HABITANTS  o  =»  r 

of  SvTTON  it  SO  in  fact,  because  the  growing  produce  was  not  actually 
taken.  I  therefore  think  the  case  of  Rex  v.  MinUer  ought 
not  to  govern  our  judgment,  if  the  point  there  was  impro- 
perly conceded,  and  the  attention  of  the  Court  was  not  di- 
rected to  it.  In  Rex  v.  Ostvabeston,  the  attention  of  the 
Court  was  called  to  the  distinction  between  taking  the  groW' 
ing  crop  and  the  severed  crop ;  and  it  being  found  here,  that 
the  growing  crop  was  less  than  the  value  of  10/.,  I  am  of 
opinion,  that  the  settlement  contended  for,  is  not  made 
out. 

Bay  LEY,  J. — When  this  case  was  first  presented  to  my 
mind,  I  was  inclined  to  think  that  the  cow  belonging  to  the 
master,  could  not  be  taken  into  consideration,  but  upon 
reflection,  I  think  it  might.  On  the  other  point,  how* 
ever,  I  agree  with  my  Lord  Chief  Justice,  that  in  order  to 
constitute  a  tenement  by  feeding  cattle,  the  contract  must 
be  to  take  the  growing  produce  of  the  land,  and  not  the 
severed  produce.  According  to  the  cases,,  the  pernancy  of 
the  growing  produce  of  land  by  the  mouths  of  cattle,  is 
coming  to  settle  upon  a  tenement ;  but  it  would  be  an  entire 
new  head  of  settlement,  by  renting  a  tenement,  if  it  were 
to  be  held,  that  the  liberty  to  turn  cattle  into  a  straw  yard, 
or  to  have  them  fed  on  hay,  was  sufficient.  The  mode  of 
feeding  the  cattle  in  this  case  certainly  does  not  constitute 
a  tenement.  They  were  to  be  fed  by  taking  the  produce 
of  the  land  with  their  mouths  in  the  summer  time,  and  ia 
the  winter  by  feeding  on  hay  in  the  straw  yaid.  Mow  if 
the  mode  of  feeding  during  the  latter  period  Qould  not  be 
considered  per  se,  as  taking  a  tenement,  it  would  not  be 
taking  a  tenement  when  connected  with  a  feeding  off  the 
growing  crops  of  the  land  by  the  moutlis  of  the  ^tde.   J 
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am  therefore  of  opinion^  that,  io  this  case,   although  the        1823« 
takiDg  of  the  produce  by  the  cattle  when  fed  upon  the  land,       ^*^/^^ 
may  be  considered  as  a  tenement,  yet  when  they  are  to  be  «. 

fed  upon  hay  in  the  straw  yard,  that  is  not  taking  a  tene-  ijmA^J'xAiiTt 

ment,  and  cannot  be  broueht  into  account.      In   Rex  v.     of  Suttom 

...  Saiwt  Ed* 

Minster  certainly  the  distinction  between,  what  I  call  dry       mohdi. 

food,  and  green  food,  was  not  taken.  It  was  conceded  by 
Mr.  Bolland,  who  argued  against  the  settlement^'  that  there 
was  an  interest  issuing  out  of  the  land  of  the  value  of  10/., 
and  tiie  Court  acted  upon  that  concession^  and  did  not 
attend  to  the  distinction  which  was  afterwards  taken  in  Rex 
V.  Oswabeston.  The  decision  in  Rex  v.  Minster,  1  have 
reason  to  think  produced  a  great  deal  of  uneasiness  and 
much  mischief  in  many  parts  of  the  country,  as  far  as  it 
operated  to  the  prejudice  of  a  very  meritorious  class  of  ser-* 
vants,  who  for  a  considerable  time  had  been  allowed  privi- 
leges of  this  description,  and  who  were  generally  hired  upon 
that  footing,  but  who,  after  that  decision,  were  deprived  of 
tliese  advantages  (which,  to  married  men,  were  of  great 
importance),  the  occupiers  of  land  not  choosing  to  burthen 
their  parishes  by  this  mode  of  gaining  a  settlement.  The 
effect  produced  by  that  decision  drew  the  attention  of  the 
Court  more  particularly  to  the  point  there  determined,  and 
therefore  when  the  case  of  Rex  v.  Oswabeiton  came  before 
the  Court,  they  adopted  the  true  distinction,  and  said,  that 
if  the  servant  makes  a  contract  that  the  cattle  shall  be/7as- 
ture  fed,  then  he  will  be  considered  as  taking  the  profits 
of  the  land  by  the  mouths  of  the  cattle,  and  thereby  renting 
a  tenement  of  10/.  a-year,  if  the  pasture  be  worth  so  much ; 
but  if  he  leaves  the  contract  at  large,  and  does  not  bargain 
that  they  shall  be  pasture  fed,  although  in  point  of  fact 
they  arc  sor.  fed,  then  that  siiall  not  be  sufficient  to  confer 
a  settlement  That  was  the  principle  upon  which  Rex  v. 
Oswabestonv^as  decided.  There  the  pauper  was  to  have 
the  milk  of  a  cow  to  be  kept  by  the  owner,  and  the  value 
^  t\A  k^p  would  liiake  up  the  necessary  value  10/.;  but 
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the  Court  said,  that  inasmuch  as  it  was  no  part  of  the  ant 
tract  that  the  cow  should  hepatturefed,  but  that  the  owoa 
was  at  liberty  to  feed  it  otherwise  Aan  by  pasture  feeding 
that  could  not  be  considered  as  a  tenement.  The  questkc 
here  is,  whether  pasture  feeding  was  any  part  of  die  bar 
gain.  The  only  bargun  was,  that  the  master  was  other  U 
find  the  pauper  two  cows,  or  he  was  to  be  at  liberty  U 
provide  himself  with  two,  and  feed  them  on  his  niaster*i 
farm.  The  master,  therefore,  was  to  provide  feed  for  diem; 
but  there  was  no  stipulation  as  to  what  species  of  food  i 
was  to  be,  and  of  course  no  bargain  being  made  as  to  tiic 
species  of  food,  it  was  left  entirely  to  the  discretion  of  tk 
master  in  what  manner  they  should  be  fed.  The  cattle  wen 
clearly  not  to  be  pasture  fed  summer  and  winter ;  for  in  tiic 
winter  they  would  starve,  unless  hay  was  provided  for  tiieii 
support.  But  hay  being  dry  food,  that  cannot  be  takes 
into  consideration  with  reference  to  the  value  of  tk 
tenement.  Then  inasmuch  as  the  pasture  feeding  inthb 
case  does  not  amount  to  the  requisite  value  of  10L,m 
settlement  is  gained,  and  therefore  I  am  of  opinion  Aat  ike 
order  must  be  confirmed.  Since  the  statute  59  Geo,  5i 
c.  30.  this  question  cannot  arise  again. 


HoLHOYD,  J.,  concurred. — The  right  of  pashtrage  fat 
tlie  cattle  does  not  amount  to  10/.,  and  therefore  no  settk- 
nient  is  gained(a). 

Order  confirmed. 
(a)  Bnty  J.,  was  absent. 
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Stanley  v.  Dodd.  ^!^i!?' 

April  f  6. 

Debt  on  the  sUt.  55  Geo.  3.  c.  137.  b.  6.  for  penalties.  By  a  local  act, 
The  first  count  of  the  declaration  stated^  that  the  defendant,  resniating  the 
being  a  person  in  whose  hands  the  providing  for,  ordering,  Jig^ ."he  * ^^ 

management,  control,  and  direction  of  the  poor  of  the  pa-  churchw- 
°  '  "^  *^       dens  and  over- 

rish  of  St.  Matthew,  Bethnal  Green,  was  placed,  under  and  seers  for  the 
by  virtue  of  certain  acts  of  parliament,  did,  in  his  own  ^^re  diluted 
oame,  provide,  furnish,  and  supply  for  his  own  profit,  cer-  Jj  ™^^  ^JJJJr' 

tain  goods  and  provisions  for  the  support  and  maintenance  of  to  nominate 

,.,        .,  -ir  rL  *"**  appoint 

the  poor  of  the  said  parish,  against  the  form  of  the  statute  twenty  dis- 

in  that  case  made  and  provided,  whereby  he  forfeited  for  ^^^  who7to. 

his  offence  the  sum  of  100/.  &c.    In  seven  other  counts  gether  with 

.  tlie  church* 

tiie  offence  was  laid  in  like  manner,  only  varying  the  de-  wardens  and 

scriptioB  of  the  character  in  which  the  defendant  became  ^^^^  ^^  ^^^ 

liable.    At  the  trial  before  Abbott,  C.  J.,  at  the  Middlesex  ""^^^J^^^ 

adjourned  Sittings  after  last  Trinity  Term,   the  principal  Directors  of 

.        .,  ,,,ji.j  **'«  poor.    By 

question  m   the  cause  was,  whether  the  defendant  was  a  a  subsequent 

governor  and  director  of  the  poor,  within  the  meaning  of  the'same^mode 

certain  local  acts  of  parliament  for  regulating  the  affairs  of  of  nominating 

•^  o  o  ^juj  appoint* 

the  parish  of  St.  Matthew,  Bethnal  Green^  so  as  to  render  ing  twenty  dis- 
him  liable  to  the  penalties  of  the  statute  upon  which  the  ^|q  was^to^be 
action  was  founded.    By  3  Geo.  3.  c.  40.  s.  1 1,  it  is  enacted,  ?;>opte<L  and 

•^  '  'it  was  further 

tliat  the  churchwardens,  overseers  of  the  poor,  and  vestry-  enacted  that 

ihcv    toscther 
men  of  the  parish  of  St.  Matthew^  Bethnal  Green,  shall  as-  with'  the 

seroble  in  vestry,  annually,  on  Tuesday  in  Easter  week,  and  denrind^ovep- 
tliere  nommate  and  appoint  twenty  substantial  and  discreet  "^^^s,  and  aU 

,    -  .  •  ,•  .1-1  1     prions  seiied 

persons,  being  vestry-men,  and  residing  witbm   the  parish,  qf  land,  i^e. 

within  the  pa. 
-  rish,  of  the  aU" 

nual  v^lne  of  80(.,.  shaU  be,  and  be  called.'  governors  and  directors  of  the  poor;  and  by 
another  act,  ii^Gep.S.  reciting  the  previous  acts, ^t  was  enacted,  that  the  churchwar- 
den* and  ovel^eers,  and  thirty-two  vestrymen  by  name,  and  their  successors^  to  be 
nomhiated  and  appointed  in  the  manner  directed  by  the  recited  acts,  should  be  the  Go^ 
ceraort  and  i>6vctort;rrjleld,  thai  this  latter  act  virtually  repealed  the  former  acts ;  and 
that  aj^overnor  and  i&rector  by  estate,  vnthin  the  meaning  of  13  Geo.  3,  who  supplied  the 
-poor  c!r  fliie  parisli  wiu  proYlsions,  was  not  liable  to  the  p^alties  of  55  G«o.  3.  c.  137.  ••  d* 

.•^  ..      I'  '  S  F  9k 
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1823.  ^ho,  together  with  the  church waxdens  and  overseers  for  the 
time  being,  shall  be,  and  be  called  Governors  and  Directorf 
of  the  Poor  of  the  Parish,  &c.,  which  governors  and  di- 

DoDD.  rectors  shall,  from  time  to  time,  make  such  regulations  for 
the  better  disposition  of  the  parish  momes,  as  to  them,  or 
any  five  of  them,  at  a  meeting,  shall  appear  necessary  or 
expedient,  8cc.  By  13  Geo.  3.  c.  53.  s.  6,  repealing  so  much 
of  the  last-mentioned  act  as  relates  to  the  qualifications  of 
vestry-men,  it  is  enacted,  that  the  rector  and  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  for  the 
time  being,  and  all  and  every  other  person  or  persons  (re- 
sident or  not  resident  within  the  parish)  who  are  or  shall  be 
seised  or  possessed  of  lands,  8^c.  of  the  yearly  value  of  BOl. 
or  upwards,  within  the  parish,  &c.  shall  be  vestry-men  for 
the  time  being ;  and  by  sec.  7,  of  the  same  statute,  it  is 
enacted,  ''  that  the  churchwardens  and  overseers  of  the 
poor,  and  vestry-men  of  the  parish,  shall  assemble  in  vestry, 
annually,  on  Tuesday  in  Easter  week,  and  there  nominate 
and  appoint  twenty  substantial  and  discreet  persons,  being 
vestry-men,  and  residing  within  the  parish,  who,  together 
with  the  churchwardens  and  overseers  of  the  poor  for  the 
time  being,  and  all  and  every  person  and  persons  (resident  or 
not  resident  within  the  parish)  who  are  or  shall  be  seised  or 
possessed  of  lands,  tenements,  or  hereditaments  of  the  yearly 
value  of  80/.  per  annum,  or  upwards,  within  the  parish, 
shall  be,  and  be  called  Governorj  and  Directors  of  the 
Poor  of  the  said  Parish.  And  by  53  Geo.  3.  c.  1 13,  s.  8, 
reciting  the  previous  acts,  it  is  enacted,  *'  that  the  rector 
and  the  churchwarden  and  overseers  of  the  poor  for  the 
time  being,  and  certain  persons  named,  bding  thirty-two 
vestry-men,  inhabitant  householders  wijthin  the  parish,  and 
their  successors,  to  be  nominated  and  appointed  %  in  manner 
directed  by  the  said  recited  acts,  shall  be^he  governors  and 
directors  of  the  poor,  for  carrying  into  executi6tt  tlie  se^ral 
purposes  of  the  said  last-ndentioned  acts,  and  of  tlie  pro- 
vbions  hereinafter  contained,  relating  to  the .  affaita  t£  the 
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poor  of  the  said  parish."  It  appeared  in  evidence^  that  the 
defendant  \¥as  a  cow-keeper,  residing  in  tlie  parish,  and 
was  qualified  by  estate  to  be  a  governor  and  director  within 
the  meaning  of  the  13  Geo.  3.  c.  50.S.7,  and  had  in  fact 
qualified  in  the  manner  required  by  that  act.  In  practice,  it 
was  not  usual  to  summon  to  the  meetings  of  th^  board  of 
governors  and  directors,  persons  who  were  merely  qualified 
by  estate,  but  those  only  who  were  nominated  and  appoint" 
ed  governors  and  directors,  in  the  manner  directed  by  the 
3  Geo.  3,  and  13  Geo,  3.  The  offence  charged  against  the 
defendant  was  alleged  to  have  been  committed  in  the  year 
1820,  but  there  was  no  proof  that  in  that  year,  he  was 
ever  summoned  as  one  of  the  members  of  the  board  of 
governors  and  directors,  or  was  an  acting  governor  during 
that  period.  It  appeared,  however,  that  he  occasionally 
attended  the  meetings  of  the  governors,  and  dined  with 
them  after  the  business  of  the  day  was  over,  as  was  the 
practice  of  a  great  many  other  persons,  who  were  governors 
by  estate.  The  names  of  the  governors  and  directors  who 
attended  the  board  for  the  purpose  of  auditing  accounts, 
were  always  inserted  in  a  book,  called  the  governor's  mi- 
nute book,  kept  for  that  purpose ;  and  in  the  year  1820,  the 
defendants  name  did  not  appear  to  have  been  entered  there- 
in. It  was  proved,  tliat  in  that  year  the  defendant  had 
supplied  the  poor  house  with  milk  from  time  to  time,  and 
bis  accounts  had  been  audited,  and  paid  by  an  order  of  the 
governors  and  directors.  On  the  part  of  the  defendant, 
it  was  objected,  first,  that  there  was  no  evidence  of  his 
having  acted  as  a  governor  and  director;  and,  second, 
that  being  ofly  a  governor  by  estate,  and  not  being  no- 
minated and  appointed,  withm  the  meaning  of  the  local 
acts,  he  was  not  liable  to  the  penalties  of  the  55  Geo.  3. 
c.  137.  The  Jury,  however,  undtr  the  directions  of  the 
learned  Judgfe,  found  their  verdict  for  the  plainiitF,  for  one 
penalty,  with  liberty  to  the  defendant  to  move  to  enter  a 
oonsuit* 


811 

18-28. 


Stanlbt 
DoDOu 


CASES  IN  THE   KING'S  BENCH, 

Copley,  S.  G.,  iu  MichaelmasTerm,  moved  for  a  rule  to 
shewcause  why  there  should  not  be  a  nonsuit  entered,  or  why 
the  judgment  should  not  be  arrested.  In  support  of  the  first 
part  of  his  motion,  he  made  two  points,  first,  that  the  d^ 
fendant  being  only  a  governor  and  director  by  estate  within 
the  meaning  of  the  local  act  Id  Geo.  3,  was  not  liable  to 
the  penalties  of  the  statute  on  which  the  action  was  founded, 
inasmuch  as  the  53  Geo.  3.  c.  113.  s.  Q,  virtually  repealed 
the  former  statutes,  and  provided  an  entirely  new  regulation 
as  to  who  should  be  governors  and  directors,  and  omitted 
altogether  those  persons,  who  by  the  previous  statute,  were, 
by  reason  of  their  estate,  declared  ipso  facto,  to  be  go- 
vernors and  directors ;  and,  second,  supposing  this  point  not 
tenable,  there  was  no  evidence  of  the  defendant  having 
acted,  or  having  been  summoned  as  a  governor  and  director, 
during  the  period  in  question.  In  arrest  of  judgment,  he 
contended,  tliat  inasmuch  as  it  appeared  that  the  workhouse 
of  St.  Matthew,  Bethnal  Green,  for  which  the  milk  in  ques- 
tion was  supplied,  was  not  locally  situated  in  the  parish, 
the  penalties  of  the  statute  did  not  attach.  The  Court 
granted  a  rule  nisi  in  the  terms  moved,  but  intimated  that 
there  would  be  some  difficulty  in  establishing  the  point  made 
in  arrest  of  judgment,  for  that  the  words,  **  for  the  use  of 
any  workhouse  in  any  parish,''  might  possibly  be  read,  ''  for 
the  use^  &c.  of  any  parish." 

Scarlett f  Gumey,  and  Reader,  now  shewed  cause.  The 
defendant  having  an  estate  of  80/.  a-year  in  the  parish,  and 
being  thereby  ipso  facto  a  governor,  and  having  acted  in  the 
character  of  a  governor,  by  attending  at  meetings  of  the 
governors,  must  be  considered  a  governor  within  the  mean* 
ing  of  the  acts  of  parliament ;  and  therefore,  as  be  has  sup- 
plied the  poor  with  provisions,  he  is  liable  td^  the  peiudues 
imposed  by  the  statute  upon  which  this  actiolf  is  founded. 
Tlie  local  acts  are  to  be  taken  altogether,  and  each  has  a 
clear  and  explicit  reference  to  and  connection  w^th  the  pre-* 
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ceding.  There  is  nothing  in  any  of  them  to  shew,  that  the 
object  of  the  legislature  was  to  diminish  the  number  of  the 
governors,  and  in  many  respects  the  53  Geo*  S,  recognises 
and  confirms  the  provisions  of  the  13  Geo*  3.  The  real  ques- 
tion is^  whether  the  later  has  repealed  the  earlier  act,  because 
if  it  has  not,  the  defendant  is  clearly  liable  in  this  action, 
llie  53  Geo.S,  has  never  been  considered  by  any  of  the  parties 
who  procured  it  to  be  passed,  and  who  have  acted  under  it, 
as  a  repealing  statute,  and  there  are  certainly  no  positive  or 
eipress  words  of  repeal  in  it,  which  would  have  been  found 
bad  such  been  the  intention  of  the  legislature.  The 
IS  Geo.  3.  C.53.  s.7,  expressly  repeals  that  part  of  the 
3  Geo,  3.  c.  40.  s.  1 1,  as  to  the  description  of  persons  who 
shall  be  governors  and  directors ;  whereas  the  later  act  has  no 
such  clause,  and  so  important  an  effect  cannot  be  given  to 
it  by  inference  or  construction,  where  the  language  is 
equivocal,  and  the  meaning  at  least  doubtful.  The  only 
object  of  the  later  statute  is  to  increase  the  number  of 
governors  in  proportion  to  the  increase  of  population  in  the 
parish ;  and  that  will  be  wholly  defeated  by  construing  it  as 
a  repeal  of  the  clause  in  the  13  Geo.  3,  which  qualifies  per« 
aons  to  be  governors  and  directors  by  estate. 

Copley f  S.  G.,  Nolan,  and  Abraham,  contr^,  were  stop* 
ped  by  the  Court* 

Abbott,  C.J. — I  am  of  opinion  that  the  defendant  can- 
not be  considered  as  a  governor  of  the  poor,  within  the 
meaning  of  the  local  acts  of  parliament.  Upon  a  careful 
review  of  the  several  provisions  of  these  statutes,  it  ap- 
pears that  the  3  Geo.  3.  c.  40.  s.  1 1.  empowers  the  church- 
wardens and  overseers  to  meet  at  a  certain  time  and  place, 
and  to  noqplatje  and  appoint  twenty  resident  inhabitants  to 
be  govemois  of  the  poor :  and  so  far  as  this  act  goes,  those 
twenty  constitute  the  only  class  of  jpejf^ons  who  are  capable 
^f  hokling  tho  office  of  gpvenior  and  director.    Then  comes 


814  CASES  IN  THB  KING'S    BENCH, 

1823.        Ae  13  Geo.  3.  c.  53.  8.  7,  which,  after  reciting  and  repeil- 
>-^^/^^      bg  the  former  statute,  enacts,  that  the  churchwardens  and 
^"^^^^     overseers   shall   nomiaate  and  appoint  twenty  pcrsoos,  ai 
Po0D.       before,  who,  together  with  the  churchwarclens   and  ofci^ 
seers  for  the  time  being,  and  also  allperMons  reddeni  or  aot 
within  the  parish,  who  have  any  estate  within   the  parish  of 
the  yearly  value  of  80/.,  shall  be,  and   be  called  goveniois 
and  directors.     Here,  therefore,  a  new   class    of  persons 
capable  of  holding  the  office  is  created,  namely,  those  who 
have  an  estate  in  the  parish  of  80Z.  a-year.     Then  comei 
the  53  Ceo.  3.  c.  113.  s.  2;  and  upon  that   the  main  ques- 
tion connected  with  this  cause  arises,  that  is  to  say,  whe> 
ther  it  does  or  does  not  virtually  repeal   the  ISGeo.  3,  as 
far  as  respects  the  eligibility  of  persons  having  an  estate 
of  80/.  a-year  in  the  parish ;  and  1  am  of  opinion  that  it 
does  so  repeal  it.     In  that  statute  the  rector  is  first  intro- 
duced as  having  a  share  in  tiie  nomination  of  the  governors 
and  directors,   and  the  second  section  declares,    that  the 
rector  and  the  churchwardens  and  overseers   for  the  time 
being,  and  thirty-two  vestr}'men  named,  and  their  succes- 
sors, to  be  nominated  and  appointed  in  the  manner  directed 
by  the  previous  statutes,  sliall  be  the  governors  and  diredon 
of  the  poor.     The  words  "  shall  be  Me  governors  and  di- 
rpctors"  are  clearly  words  of  exclusion,  and  under  which  it 
is  impossible  to  comprehend  any  other  class  of  persons  thsn 
those  specifically  named  in  the  clause.     Tliis,  tliereforc,  ap- 
pears to  me  to  have  the  effect  of  virtually  repealing  die 
former  clause  relating  to  governors  by  estate.     It  would  in- 
deed have  been  more  satisfactory  if  the  former  statute  bad 
been  repealed  by  express  words ;  but  that  is  not  tlie  case; 
and  we  are  left  to  construe  and  explain  the  last  statute,  bj 
considering,  from  a  review  of  all  its  parts,  ^hat  must  have 
been  the  intention  and  object  of  the  legiidature.     Having 
carefully  considered^these  points,  and  aidipg.Jthe'coostnic- 
tion  which  I  now  put  upon  the  statute,  by  the  only  rule 
ivbicb  is  here  affordjpd,'  I  am  of'  opinion  that  persons  having 
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an  estate  of  80/.  a-year  in  the  parish,  are  not  governors       1823. 
within  the  spirit  and  meaning  of  the  last  act  of  parliament,      ^"^"^^^^ 
and  consequently  that  the  defendant  does  not  come  within  i,. 

its  operation.    The  rule,  therefore,  for  entering  a  nonsuit 
must  be  made  absolute. 

Bay  LEV,  J. — I  am  of  the  same  opinion.  I  think  the 
latter  statute  clearly  amounts  to  a  virtual  repeal  of  the  for- 
mer, so  far  as  concerns  the  qualification  by  estate.  The 
word  "  /Ae"  has  evidently  an  exclusive  meaning,  and  is  pre- 
cisely the  same  as  if  it  had  been  followed  by  the  word 
**  only ;"  in  which  case  there  could  have  been  no  doubt  upon 
the  point.  The  whole  frame  of  the  clause  strongly  corro- 
borates this  construction ;  for  there  is  no  mention  of^  or 
even  allusion  to  the  governors  by  estate,  which  there  cer- 
tainly would  have  been,  if  it  had  been  meant  to  continue 
them  by  the  operation  of  this  last  statute.  I  have  no  doubt 
that  the  alteration  was  intentional,  and^  as  it  seems  to  me, 
for  a  very  obvious  and  sufficient  reason ;  namely,  that  the 
rector  being  now  included  in  the  number  of  the  governors, 
the  addition  of  the  governors  by  estate  was  thought  un- 
necessary. 

I 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think  that 
no  express  words  of  repeal  are  necessary  to  support  the  con- 
struction which  the  Court  is  now  giving  to  the  53  Geo.  3. 
c.  lis.  The  ordinary  construction  of  language  is  the  pro- 
per and  safe  guide  in  such  cases,  and,  following  that,  nothing 
can  be  plainer  than  that  the  governors  by  estate  are  abolish- 
ed, and  that  the  thirty-two  named  as  the  act  directs  are  to 
be  the  <>nly  apd  exclusive  persons  to  fill  the  office.  It  is  to 
be  observed  also,  that  in  no  clause  of  the  two  former  sta- 
tutes is  the  wdrd  ''  the^  to  be  found  as  applied  to  governors, 
which  affoids-  a.  very  strong  presumption  that  it  is  here  used 
as  a  term  of  exclusion  and  specification. 
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Best,  J. — ^I  fully  concur  in  what  has  already  been  said 
by  the  Court,  and  I  shall  only  add,  that  this  constniction 
does  not  appear  to  me  to  work  any  incongruity  between 
the  latter  and  the  former  statutes ;  and  I  cannot  help  think- 
ing that  this  decision  will  be  highly  beneficial  to  the  inte- 
rests of  th#  parish,  by  narrowing  die  number  of  those  who 
assumed  the  character  of  governors  of  the  poor  merely  fot 
the  purpose  of  attending  the  parish  feasts,  and  confining 
the  ofiice  to  those  who  are  best  qualified  and  most  heartily 
inclined  to  transact  the  business  of  the  parish  in  a  proper 
manner* 

Rule  absolute  (a). 

(a)  Vide  ante,  vol.  i.  597.  Wesi  t.  AndrtHm^  ante,  184.  3  B.  &  A.  145. 
6  Ibid.  3i8,    3  J.  B.  Moore,  187. 


S^urdoff,      The  King  v.  The  Inhabitants  of  Lakenheath,  la 

April  S6«  o 

Suffolk. 


a  testator  \JN  appeal  against  the  removal  of  Herbert  Bailey,  EUzor 

manor  and  ^^^  ^^^  vs'iie,  and  their  four  children^  from  Chippenham,  iu 

^***^'^  *"  Cambridgeshire,  to  Lakenheath,    in  Suffhlk,  the  Sessions 

to  be  paid  by  confirmed  the  order,  subject  to  the  opinion  of  this  Court^ 

trustees   to   a         ^.u    r  n 

parish  school.  <>«  the  foUowmg  case  :— 

master,  to  be       The   pauper.  Herbert  Bailey,   was  settled   by  birth  in 

nominated    by  r     i'    »  .         ^ 

the  person  or  Lakenheath,  but  had  resided  for  the  last  seven  years  in 

SiT^he  ^ime  Chippenham,  under  the  following  circumstances  : — Edward 

Ktiaid"to  ^^*^'^'  Earl  of  Orford,  by  his  will,  dated  2d  March,  1726, 

the  possession  charged  his  manor  of  Chippenham,  Scc.  with  Uie  payment  of 

of  the  manor.  .  ,  r  ,^f  "*  ^     •  •  i 

In  pursuance  one  annuity  or  rent-charge  of  10/.  per  annuipk  to  be  paid  to 
2c^h*r«Mtlr'  Thomas  Reynolds,  Esq.  and   the  Rev.  CU^niToqlde,  of 

was  appointed, 

and  received  the  annuity  for  seven  years,  during  which  time  he  tnd  tlie^posifeasiea  vf  a 
house  (rent  free,  but  wortli  \0L  a  year),  which  was  assigned  to  liim  ^%  his  reatdence  in 
the  character  of  schoolmaster : — Hq^7^^^  such,  rttridence  gained  him  a  settlement 
within  13  &  14  Car.  %  though  by  the  terms  of  the  v^ill,  he  was  liable  at  any  tinie  to  be 
dismissed  from  the  office  of  scboobuaster,  at  the  will  and  pleasure  of  the  donor. 
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Chippenham,  derk,  and  their  bein  and  assigns^  for  ever,       1823. 
in  trust,  to  be  by  them  paid  to  the  minister,  churchwardens,      ^-^v^^ 
and  overseers  of  the  poor  of  the  parish  of  Chippenham,  for  ^^ 

the  time  being,  to  be  distributed  among  the  poor  house-  t-habitaiits 
keepers  who  did  not  receive  alms  from  the  said  parish,  and  of  Lakim- 
also  with  one  other  annuity  or  rent-charge  of  20/.  per  an- 
num, to  be  paid  to  the  said  Thomas  R^tolds  and  Clement 
Tookie,  their  heirs  and  assigns,  upon  trust,  to  be  by  them 
paid  yearly,  and  every  year,  unto  a  person,  to  be,  from  time 
to  time,  made  choice  of,  and  nominated  by  the  person  or 
persons,  who,  for  the  time  being,  should  be  entitled  to  the 
manor  of  Chippenham^  to  officiate  as  school-master  in  the 
said  parbh,  for  the  teaching  of  the  children  thereof,  for  no 
other  reward  than  the  said  annual  sum  of  20/.,  which  was 
to  be  paid  to  the  school-master,  without  any  allowance  or 
deduction  for  taxes,  or  otherwise,  with  a  proviso,  that  the 
said  respective  school-masters,  to  be  nominated  as  aforesaid, 
should,  from  time  to  time,  be  removeable,  and  others,  from 
time  to  time,  made  choice  of  and  nominated  in  their  room, 
at  the  will  and  pleasure  of  the  person  and  persons  who,  for 
the  time  being,  should  be  entitled  to  the  immediate  posses- 
sion  of  the  said  manor.  Upon  the  death  of  a  former  school- 
master about  seven  years  ago,  Charles  fVedge,  then  the 
receiver  of  the  Chippenham  manor  and  estates  under  the 
Court  of  Chancery,  considermg  that  he  had  a  right  to  ap- 
point, offered  to  John  Tharp,  Esq.  then  residing  in  the 
manor  house,  the  compliment  of  nominating  another  person 
to  the  situation  of  schoolmaster.  Mr.  Tharp  accordingly 
nominated  the  pauper  to  be  schoolmaster,  under  Lord 
OrforcPa  will,  which  the  said  Charles  Wedge,  the  receiver, 
agreed  to.  The  pauper  rended  at  Chippenham  during  the 
seven  years  ^'.'aforesaid,  until  the  present  order,  m  Uie 
house,  tent  .free,  wherein  his  predecessors,  the  schoolmasters, 
had  reside  before  him,  and  he  received  llie  annual  sum  of 
20/.  during  the  first  three  years,  frmn  the  said  Charles 
fVedge,  and  afterwards  from  John  Tharps  Esq.  since  he  has 
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been  the  receiver  of  the  Chippenham  manor  and  estates. 
The  house^  and  garden  attached  to  it,  were  of  the  value  t>f 
„.  10^.  per  annum,  part  of  vvhicb  he  under-let  to  the  parish  at 

IiiHABiTAiiTt  ^^  annual  rent  of  21.  2$.  during  the  said  seven  years.  -The 
of  Lakbm-  said  Charles  fVedse,  durins  the  time  be  was  receiver  (from 
disapprobation  of  the  pauper's  conduct)  suspended  payment 
of  his  salary  for  two  years,  but  afterwards,  at  the  intercession 
of  Mr.  Tharp,  paid  the  whole.  Mr.  Tharp  also,  by  reason  of 
the  pauper's  misconduct,  gave  him  notice,  in  December, 
1820,  to  quit  within  a  month,  but  afterwards  allowed  lum 
to  remain,  which  he  did  until  his  removal  to  Lakenheath, 
It  also  appeared  in  evidence,  that  a  former  schoolmaster, 
named  Robimon,  who  held  the  situation  forty-three  years 
ago,  arid  resided  in  the  same  house  for  about  two  years  and 
a  half,  was  dismissed  for  misconduct,  in  not  attending  re- 
gularly at  church  with  the  charity  children,  and  upon  his 
refusing  to  quit  the  house,  he  was,  with  his  goods  and  chat- 
tels, forcibly  turned  out  by  two  constables  of  the  parish, 
the  Rev.  Clement  Tookie,  then  clergyman  of  the  parish,  who 
died  about  twenty-five  years  ago,  aged  eighty-one,  being 
present  at  the  time,  and  aiding  therein ;  and  that  about  a 
month  after  Robinson's  expulsion,  one  John  Creek  succeeded 
him  in  his  situation,  and  lived  in  the  same  house.  The  an- 
nual sum  of  20/.  was  paid  to  the  pauper,  both  by  Charles 
Wedge  and  Mr.  Tharp,  out  of  the  Chippenham  manor  and 
estates,  and  it  was  allovyed  them  in  their  accounts  by  the 
Master  in  Chancery* 

Scarlett  and  Nolan,  in  support  of  the  order  of  Sessions. 
^  i^ssuming  that  the  pauper  was  duly  appointed  to  the  office 

of  schoolmaster  under  the  directions  and  regulations  of 
Lord  Orford*s  will,  two  questions  arise  in  ttiis  case  for  the 
opinion  of  the  Court,  first,  whether  the  anniiity'br  aalary  of 
20/.  per  annum,  chained  upon  the  real  eMtes<>f  thb  donor, 
and  received  by  the  pauper,  was  sufficient  to  confer  a  set- 
tlement by  estate ;  aiid  secoAd,  whether  the  |^tiper*s  i^ 
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Bidence  in  the  house  assigned  him,  being  of  the  annual  value  1823.  . 
of  10/.  was  sufficient,  under  the  circumstances  of  the  case,  ^'^^^^l/ 
to  gain  a  settlement  within  the  meaning  of  13  8c  14  Car.  ^  ^ 

Both  these  questions  are  answered  in  the  negative,  by  refer-  ,      '^^ 
nng  to  the   nature  of  the  pauper's   tenure,     it  distmctly    of  Lakem« 
appears,  that  he  was  removeable  at  any  time  at  the  will  and 
pleasure  of  those  who  appointed  him.    This  is  one  of  the 
express  conditions  of  Lord  Orford^s  will.     It  follows  then 
as  a  consequence,  that  he  could  not  be  considered  as  irre- 
movable for  forty  days,  so  as  to  confer  a  settlement  (a). 
This  is  a  decisive  answer  to  the  first  question ;  but,  suppos- 
ing it  not  to  be  equally  conclusive  as  to  the  second,  there  is 
a  further  reason  upon  that  point  why  no  settlement  was 
gamed.     The  occupation  of  the  house  is  connected  with  the 
pauper's  service  and  duty  as  a  schoolmaster,  and  therefore 
be  does  not  stand  in  the  relation  of  tenant.     In  a  great 
number  of  cases  it  has  been  decided,  that  the  occupation 
must  be  in  the  character   of  tenant  to  gain  a  settlement. 
Here  the  pauper  had  no  interest  whatever  of  his  own  in  the 
tenement.    The  residence  in  the  school-house  was  an  inci- 
dent to  the  office  of  schoolmaster.    He  was  removeable 
from  that  office  at  the  absolute  will  and  pleasure  of  the  lord 
of  the  manor,  and  if  he  were  removed  from  the  office,  it 
followed  as  a  consequence  that  his  right  to  hold  the  tene* 
m.ent  ceased  instanter,  and  he  might  be  forcibly  turned  put. 
Supposing  him  to  be  tenant  at  will,  still  he  might  be  turned 
out  witliout  the  formality  of  legal  process,  and  there  would 
be  an   end    to  the  settlement.     Upon   this  point  Rex  y. 
The  Inhabitants  of  Cheshunt^b),    is  a   decisive  authority. 
The  fact  of  the  pauper  having  underlet  a  portioii   of  the 
tenement  at  an  i^nnual  rent  of  QL  2s.  makes  no  difference  in 
the  case,,  because  he  had  no  other  interest  in  the  premises 
but  what  was  coeval  with  his  office,  and,  as  soon  as  he  was 
dismissed  from  hk  situation,  his  interest  in  the   tenement 
also  ceased.    The  mere  act  of  letting  a  part  of  the  tene- 

(a)  Rex    V.  Uitoxeter,   Barr.  S.  C.  (b)  t  Aam.  Sc  Aid.  473. 

538.    Rtx  V.  Stone,  6  T.  R.  $95. 
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1823.        meat  b  not  conclusive,  unless  it  can  be  shewn  that  he  had 
^^^v^      a  right  to  let  it.    This  right  is  n^atived  by  the  facts  of  the 
The  Kive     case,  and  all  argument  on  this  ground  must  completely  fail, 
liie        The  cases  of  Rex  v.  Melkridge  (a),  Rex  v.  Minster  (b),  and 
•r  Lakiii-     other  simibw  cases  are  distii^ishable  from  diis,  because  in 
«U  tfiose  the  tenements  were  totally  disconnected  with  the 
service.    Upon  this  (Hstinction  the  opinion  of  Bayley^  J,,  in 
Rex  V.  Kelstem  (c)  is  quite  dedsive.    On  the  other  side^ 
Rex  ▼•  Owersby  le  Moor  (d),  from  the  similarity  of  its  fit' 
cnmstances,  maybe  relied  upon;  but  it  is  materially  dis- 
tinguishable from  the  present  case.    There  the  schoolmaster, 
who  was  entitled  to  the  profits  of  a  certain  farm  for  his 
services,  actually  occupied  a  part  of  the  trust  estate  himself 
under  an  agreement.    The  appointment  was  for  lif^,  and 
being  irremovable  by  the  trustees,  die  Court  decided  tint 
the  settlement  was  gained.    On  these  grounds  the  order  of 
Sessions  must  be  confirmed. 

Dover,  contrd.  The  pauper  gained  a  settlement  in  CMp" 
penham  upon  bodi  or  either  of  two  grounds ;  first,  by  the 
occupation  of  a  tenement  of  the  yeariy  value  of  10/.;  and, 
second,  by  receiving  a  rent  charge  of  20/.  per  annum,  pay- 
able out  of  lands  in  that  parish.  Upon  the  first  point  the 
case  finds  that  the  pauper  resided  in  the  schoolmaster^s  house 
Tent  free  for  seven  years,  until  the  date  of  the  order  in  ques- 
tion, and  that  during  that  period  he  underlet  part  of  the 
tenement  to  the  parish  at  two  guineas  per  annum.  It  has 
been  argued,  that  by  such  residence  the  pauper  could  not 
gain  a  settlement,  because  he  was  not  irremovable  for  httj 
days.  Supposing  it  could  not  be  contended  widi  success 
that  the  pauper  gained  a  settlement  by  estate,  yet  it  is  per- 
fectly clear  that  if  he  had  a  right  of  occupation,  hb  title  is 
qiute  immaterial.  Here  he  had  a  right  i(>f  ^poctipadon,  and 
the  tenement  being  of  the  annual  value  of  .lOl.,  .tm  is  set- 

(a)  1  T:  R.  598. .  (c)  5  M.  &  S.  1S6. 

(I)  S  M.  di  S,  S76.  (d)  15  East,  dST. 
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tied  within  the  meaning  of  13  &  14  Car.  2.    It  is  no  an- 
swer to  this  argument  that  the  trustees  or  the  lord  of  the 
manor  might  have  removed  him  at  any  time ;  the  question 
18,  could  the  parish  officers  have  removed  him,  or  could  the         '^^^ 
magistrates  upon  their  application  have  removed  him  i    It    of  Lakim- 
does  not  follow,  because  his  right  to  occupy  the  school 
was  defeasible  by  the  trustees,  who  might  have  turned  him 
out  if  he  did  not  perform  his  duty,  that  the  parish  officers 
might  have  removed  him,  and  so  have  defeated  the  setde- 
ment*    It  is  sufficient  Aat  he  has  the  beneficial  occupation, 
without  regard  to  the  nature  of  his  title.    Rex  v.  All  Saints 
in  Derby  {a).    The  case  of  Rex  v.  FWongky  (fi)  seems  de- 
cisive of  this  point.    In  that  case  the  pauper  lived  upon  a 
tenement  of  10/.  a  year,  given  him  out  of  charity,  and  the 
Court  decided  that  he  came  to  settle  within  the  meanrog  of 
the  statute.    Can  it  be  said  that  the  pauper  in  this  case  had 
not  the  beneficial  occupation  i    This  is  not  a  case  of  occu- 
pation merely ;  for  the  case  finds  that  he  underlet  part  of 
the  tenement  and  received  a  rent  of  2/.  2s.  per  annum. 
Quoad  that,  at  least,  it  is  clear  that  he  was  the  beneficial 
occupier.    The  case  of  Rex  v.  Cheskunt  was  determined 
expressly  on  the  ground  that  the  occupation  of  the  house 
was  not  in  the  character  of  tenant,  but  of  servant.    The 
fact  of  underletting  distinguishes  this  from  those  cases  where 
a  servant  has  been  allowed  to  reside  in  a  house  as  a  mode 
of  paying  his  wages.     Here  the  pauper  resides  not  as  a 
servant,  but  in  the  character  of  tenant,  and  he  was  clearly 
irremovable  by  the  parish  officers. 

The  Court  stopped  him. 

Abbott,  C.  J*r*I  think  this  first  point  is  decided  by 
Rex  v.  imgHgley;,  We  cannot  consider  this  person  as  an 
occupier  of  the  bouse  in  the  character  of  servant,  inasmuch 
as  here  there  is  no  master  to  whom  it  can  be  predicated,  he 

(«)5M.&S.90.  WlT.B.458. 
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owes  any  service.     Whether  he  occupies  in  virtue  of  Us 
appoiDlment  as  schoohnaster  or  not,  appears  to  me  to  b^ 
'^^^^^^     perfectly  immaterial.    He  takes  possession  of  a  tenement 

Tbe         which  is  found  by  the  case  to  be  of  the  yearly  value  of  10/. 

Imhajhtamts  ^        •» 

of  Lakbn-  It  does  not  dbtinctly  appear  to  whom  the  house  belonged^ 
but  he  occupies  for  a  considerable  length  of  time,  and  I 
think  it  may  be  conceded  that  he  had  no  right  to  hold  the 
house  longer  than  he  held  the  office  of  schoolmaster;  but 
still  he  comes  to  settle  upon  a  tenement  within  the  meaning 
of  the  statute  of  Charles,  according  to  decided  cases.  The 
case  of  Rex  v.  Fillongley  is  decisive.  There  the  pauper's 
brother  said,  "  I  will  give  you  a  close  in  the  parish  of  A>, 
containing  about  four  acres,  to  enjoy  as  long  as  I  please, 
and  to  take  it  again  when  I  please^  and  you  shall  pay  notfaiug 
for  it ;"  and  it  was  held,  that  such  possession,  when  coupled 
with  residence,  conferred  a  settlement.  To  be  sure  that  is 
as  strong  a  case  in  support  of  this  as  possibly  can  be ;  for, 
supposing  the  pauper  to  be  removable  at  the  will  and  plea- 
sure of  the  lord  of  the  manor,  still  a  settlement  would  be 
gained  by  his  residence  for  forty  days.  No  authority  is  cited 
contravening  tliis  doctrine,  and  therefore  I  am  of  opinion 
that  the  pauper  has  gained  a  settlement  by  residing  on  this 
tenement  under  the  circumstances  stated. 

Bayley,  J. — I  am  of  the  same  opinion.  If  the  pro- 
perty is  of  the  value  of  10/.,  it  is  not  necessary  tlie  party 
should  pay  any  rent  for  it.  If  he  is  allowed  to  occupy  rent 
free,  still  that  will  be  sufficient  to  confer  a  settlement. 
Here  though  the  pauper  may  be  considered  as  giving  a  part 
of  his  services  for  the  privilege  of  being  allowed  to  reside 
in  this  house,  yet  he  holds  in  the  character  of  tenant  at  will ; 
and  if  he  is  allowed,  with  the  consent  of  the  owner  of  the 
property,  to  come  for  the  purpose  of  permanent  residence 
in  the  parish  upon  a  tenement  of  10/.,  I  think  lie  comes  to 
settle.  He  comes,  not  for  a  temporary  purpose,  but  for  a 
permanent  residence,  and  I  think  that  is  the  meaning  of  the 
words  "  to  settle.** 
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HoLROYD,  J. — I  am  of  opinioo  that  a  settlement  was 
gained  by  renting  a  tenement  of  10/.  a  year.     In  point  of 
law  the  pauper  was,  in  the  strict  sense  of  the  word,  tenant    '^^^  ^*"* 
at  will,   and  was  the  person  whom    the  law  considers  as  ,      '^^ 

Inhabitahits 

being  in  the  possession  of  the  school-house,  and  not  the  of  Lakbm- 
lord  of  the  manor,  or  the  receiver  of  the  rents  of  the  manor.  h"^''^' 
In  the  case  of  master  and  servant,  the  servant  enjoys  under 
his  master  either  as  tenant,  or  he  has  merely  the  use^  qf  the 
residence  for  his  master's  service,  in  which  latter  case  the 
possession  is  considered  that  of  the  master ;  but  it  cannot 
be  said  here  that  the  schoolmaster  was  the  servant  of  the 
person  by  whom  he  was  appointed,  or  enjoyed  the  house  as 
a  servant,  unless  there  is  something  to  shew  that  the  pos- 
session of  the  house  was  retained  by  the  donor  or  person 
appointing  him.  The  legal  and  the  virtual  possession  must 
be  considered  in  him  until  the  tenancy  is  put  an  end  to  by 
those  who  have  a  right  to  do  so  (a). 

Order  quashed  (fi). 

(a)  Beit,  J.  was  absent. 

(h)  Vide  Rex  v.  St.  MUhaeVi  Bath,  1  East,  288.  Rex  v.  StockUy  Pom- 
r^f  Burr.  S.  C.  762.  Rex  v.  Melbourne,  Id.  S44.  Natland  v.  SiaiiUon, 
Id.  793.    Rex  v.  tVobum,  Id.  785  -,  and  Rex  v.  Wicelmgluim,  Cald.  ItU 
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The  Kino  r.  The  Lord  and  Steward  of  the  M 
of  Mbir  Md  FoK'TOtl>  mSTAPTomosBiRE 


ffbere,  !^  tlie  X  HIS  was  a  mandadiua  lo  ttle  deTendants,  comni 
nuio^nnion*  th«m  to  hold  »  cnstoniBiy  court  for  the  manor,  and 
not  bting  pre.  ,  gurrender  from  John  Bdok^  and  Marv  faia  wife,  of  : 

VJODftly     CUS-  ^ 

tommty  te-  of  copyhold  land,  held  of  and  within  the  manor,  an 
dwrll'inf  Id  soM  by  the  said  J.  B.  to  Robert  Stei^rt,  and  the 
wirchialns'  by  B™"*  ""*  "'•'"'ttance  thereto  to  the  taid  R.  S.,  accor 
Kttnadn  eat-  the  custom  of  the  manor.  The  return  to  the  writ 
tODMrj  landi  ,     .  .  .    , 

wtthlD  tlie        (hat  '*  wilhin  the  snid  manor  there  note  is,  and   froi 

llabli!  lo  p»y  «  whereof  the  memoi7  of  man  is  not  to  the  contrai^ 
ft?*kiA'"thBD  *'■'''  ''^'''  ■'"'''  respect  to  persons  not  being  cos 
tenuiu  or  in-  tenants  of  the  said  manor,-  or  not  dwelling  within  the 
habiOuiU,  aod        ...  ,  ,  .  •       . 

■  ptnon  not    and  With  respect  to  them  only,  an  ancient  and  laudab 

or  °uh'wt"Si'  *"■"  "sed  and  approved  of,  that  if  any  person  not  I 

Iiiid  pnrciiawd  customary  tenant,   or  not  dwelling  within   the   said 

the  equity  of  -^  ° 

i^cmpiion  in  shall  take  any  estate  as  a  purchaser  by  surrender  or 


I  pay  for  his  fine  unto  the  1 
:  being,  as  the  lord  and 


•^V  ^  '•'«  manor,  that  then  he  shal 

Ibe  larger  nae 

dae  In  respect  the  said  manor  for  the  I 

fabteqaeaily     agree."     Tlie  return  proceeded  to  stale,  that  the   usi 

pnTchise'r  of  m  P*"*^  ^y  P^'^ons,  such  as  It  had  previously  describe 

imBller  cits' 

the   Conrt 

granted  a  mi 


two  years  value  of  the  estate,  and  that  persons  beii^  I 

).  or  inhabitants  had  paid  another  and  diSerent  fine.     ' 

f_  before   the  S2d  of  September  last  the  said  R.  SteTut 

become  the  purchaser  of  the  equity  of  redemption  i 

ter,  and  as  the  in  certain  customary  lands,  &C.  within  the  manor,  be 


bim  to  the  lat- 


I  or  about  the  27th  Of  &^pt^ 

tlaa,  the  man-  caused  a  certain  notice  in  writing  to  be  delivered  I 

made  peremp- 
tory, allbou^  the  effect  of  admittance  to  the  umalleT  estate  nonld  be   to  dc 
lord*!  claim  to  the  fine  dne  npou  Ibe  larger  Mlate  firti  pnrchaied. 
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lord,  '*  whereby,  after  reciting  that  he  had  purchased  the 
said  interest  of  the  said  fV.  S,  L.  in  certain  lands,  &c.  copy- 
hold of  the  said  manor,  compnzed  in  a  surrender,  made  and 
passed  at  a  court  held  for  the  said  manor,  on  the  8th  of 
October,  1811,  by  the  said  W.  S.  L.  to  Mathew  Mouiitford 
and  Arthur  Mountford,  subject  to  a  proviso  for  redemption 
and   surrender  of  the  premises  on  payment   by  the  sud 
fV>  S.  L.  or  his  assigns  on  the  25th  of  March,  1822,  or  any 
subsequent  25th  of  March,  during  his  life,  on  six  months' 
previous  notice,  of  300/.  to  the  said  M.  M.  and  A.  M.,  their 
executorsi  &c.,  he  did  thereby  give  notice  that  he  did  intend 
to  pay  off  the  said  sum  of  300/.  on  the  25th  of  March, 
1822,  in  pursuance  of  the  above  condition."     It  then  stated 
that  R.  S.  had  never  been  a  tenant  or  inhabitant  of  the 
manor,  and   that  the  yearly  value  of  the  lands,  &c.  men- 
tioned in  the  notice  was  234/.,  whereas  the  yearly  value  of 
the  lands,  &c.  sold  by  Booker  to  R.  S.  was  much  less,  they 
not   being   more   than  half  an  acre  in  extent,  concluding 
thus :  *'  that  the  said  R.  S.  did  purchase  the  said  piece  of 
copyhold  land  from  the  said  J.  B.  after  the  said  purchase 
made  by  him  of  the  interest  of  the  said  W.  S.  L.  in  the 
^aid  lands,  &c.  mentioned  in  the  said  notice,  in  order  that 
he  the  said  R.  S.  might  be  admitted  to  the  said  piece  of 
copyhold   land,  and   might   by  such   admittance  become  a 
customary  tenant  of  the  said  manor  before  he  should  take 
by  surrender  or  otherwise  the  said  customary  lands,  &c.  in 
the  said  notice  mentioned,  and  for  the  purpose  thereby  of 
avoiding   or  eluding  the  payment  of  the  fine  which  would 
become  due  to  the  lord  of  the  said  manor  by  virtue  of  the 
custom  above  set  forth,  whenever  he  the  said  jK.  S,  not  being 
a  customary  tenant,  &c.,  or  not  dwelling,  &c.,  should  take 
the  estate  of  the  said  lands.  See,  in   the  said  notice  men- 
tioned, m^%  purchaser  by  surrender   or  otherwise,  and  be 
admitted  to  the  same,  and  of  depriving  and  defrauding  the 
said  lord  of  the  said  fine   payable   according  to  the  said 
custom.'*    * 

S  <5  2 
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Palteson,  onr  the  part  of  the  prosecutor,  now  contended^ 
that  the  return  was  insufficient  upon  several  grounds ;  first> 
V.  because  it  appeared  that  when  Mr.  Stewart  applied  to  be 

^wS^  admitted  to  the  smaller  tenement,  the  lord  of  the  manor 
VoRTON.  had,  and  still  had  a  complete  tenant  to  the  larger  tenement, 
and  therefore  had  no  power  to  compel  Mr.  Stewart  to  be 
admitted  to  the  larger  tenement  at  all,  so  long  as  there  was 
a  complete  tenant  on  the  rolls ;  second,  that  it  did  not  ap- 
pear that  4here  existed  any  custom  compelling  persons  to 
be  admitted  to  tenements  in  the  order  in  which  they  pur- 
chased them;  third,  that  the  interest  which  Mr.  Stevart 
had  purchased  in  the  larger  tenement  was  merely  an  option 
to  repurchase  it,  contingent  upon  Mr.  Littler's  living  till 
the  25th  of  March,  1822;  and  therefore  at  the  time  of  hb 
applying  to  be  admitted  to  the  smaller  tenement^  it  was 
impossible  £or  him  to  be  admitted  to  the  larger  tenement,  op 
to  know  whether  he  could  ever  be  admitted  to  it ;  fourth^ 
because  Mr.  Stewart  was  by  law  entitled  to  bring  himself 
within  the  custom  in  any  manner  in  his  power,  and  to  be 
admitted,  or  not  admitted,  to  any  tenement  which  he  had 
purchased  without  regard  to  tlie  lord's  fine ;  and,  last,  that 
at  all  events  Mr.  Stewart  was  entitled  to  be  admitted  to  the 
smaller  tenement ;  and  the  question  therefore  was,  merely ». 
as  to  the  quantum  of  fine  which  he  ought  to  pay,  if  he 
should  hereafter  be  admitted  to  the  larger  tenement,  M'hich 
M'as  the  proper  subject  of  an  action  after  such  admittance,, 
and  not  of  return  to  the  present  writ.  The  second  point 
required  no  argument ;  no  special  custom  as  to  the  order 
of  admittance  was  stated  in  the  return,  and  therefore  none 
could  be  presumed  ;  in  this  respect  therefore  the  return  was- 
clearly  no  answer  to  the  writ.  Upon  the  first  and  third 
points,  having  cited  Bex  v.  Dillington  (a),  Hubbard  v.  Ham-- 
mond{b).  Rex  v.  IIeudon(c),  Graham  v.  Sime{d),  and  Fm» 
Abr.{e\  as  to  the  first;  and  King  v.  Kwg(f),  and  Doe  v. 

(a)  Freem.  Rep.  496.  (d)  1  East,  631. 

{b)  4  Co.  Rep.  %3  a.  («)  Vol.  vi.  109.  Fines,  A.  c. 

(0  S  T.  R.  484.  (/)  3  P.  Wms.  360. 
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Tomkins  (a),  as  to  the  third,  the  Court  desired  him  to  con- 
fiue  himself  to  the  question  involved  in  the  fourth  objection^ 
namely,  whether  the  return  contained  such  a  plain  and 
sufficient  allegation  of  fraud,  with  respect  to  the  fine,  as 
afforded  a  legal  ground  for  the  refusal  to  admit  tlie  party. 
The  insinuation  in  the  return  is,  that  the  purchase  made  by 
Mr.  Stercart  of  Mr.  Booker  was  with  an  intention  to  de- 
fraud the  lord  of  his  fine ;  but  there  is  no  direct  act  of  fraud 
alleged,  such  as  the  party  can  reasonably  undergtand  and 
prepare  himself  to  refute ;  nor  do  the  facts  of  the  case  at 
all  support  any  supposition  of  a  fraudulent  intent.  There 
is  no  secrecy  or  concealment  practised  by  these  parties,  but 
an  open  and  notorious  purchase  of  a  present  interest  in  the 
small  tenement,  such  as  may  hereafter  enable  the  purchaser 
to  be  admitted  to  the  larger  tenement  in  which  he  had  pur- 
chased a  future  interest,  upon  paying  the  smallest  fine. 
What  illegality  or  fraud  is  there  in  such  a  transaction,  and  what 
injury  is  there  in  effect  worked  to  any  individual  thereby  ? 
It  is  not  imputed  in  the  return  that  the  purchase  was  not  a 
real  bon^  fide  purchase ;  nor  in  fact  was  it  possible  so  to 
allege.  There  is  then  no  fraud  either  in  law  or  in  fact,  tlie 
lord  has  sustained  no  injury,  and  has  no  cause  of  complaint; 
nor  is  the  allegation  so  clear  and  explicit  as  to  call  upon  the 
other  party  to  answer  or  refute  it.  Upon  this  short  poinf, 
therefore,  there  can  be  no  doubt  that  the  return  is  insuffi- 
cient, and  the  rule  must  be  made  absolute  for  a  peremptory 
mandanuis. 

/r.  E.  Taunion,  contrd.  It  was  impossible  in  such  a 
case  as  this  to  allege  any  direct  and  positive  act  of  fraud, 
because  it  must  be  admitted  that  the  purchase  of  the  smaller 
tenement  was  a  bona  fide  purchase.  But  the  return  does 
allege  a  fraudulent  object  and  intent,  and  that  is  sufficient 
to  suppoFj:it:  It  alleges  that  the  purchase  was  made  for 
ihc  purpose  of  avoiding  or  eluding  the  larger  Jine^  and  of 

(a)  11  Easit,  145. 
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depriving  and  defrauding  the  lord  df  that  fine.    What  lan- 
guage can  be  said  to  allege  fraud,  if  these  words  do  not  ? 
It  is  admitted,  on  the  other  side,  that  tlie  transaction  was 
entered  into  for  the  purpose  of  avoiding  the  larger   fine. 
That  is  in  effect  a  fraud  upon  tlie  lord ;  the  return  avers 
that  it  was  done  for  that  purpose^  and  although  the  word 
**  fraudulently"  is  not  used  as  connected  with  the  act,  still 
the  whole  sentence  as  plainly  and  explicitly  imputes  a  fraudu- 
lent mot^e,  as  it  is  possible  for  language  to  do.     It  is  not 
competent  to  Mr.  Stewart   to  take  these  objections  in  the 
present  shape.     The  return  is  upon  the   face  of  it  a  suffi- 
cient answer  to  the  writ,  and  any  objection  to  the  language 
of  the  former  should  have  been  taken  in  the   form  of  an 
action  for  a  fake  return,  and  cannot  be  raised  in  any  other 
•proceeding.    The  present  mode  of  proceeding  is  in  effect 
•an  admission  of  the  truth  of  the  charge;  the  fraud  is   not 
denied ;  therefore  it  is  in  substance  admitted ;  this  is  the 
invariable  rule  in  pleading,  and  the  plain  rule  of  common 
sense.     It  is  obvious  that  a  fraud  has  been  committed,  and 
the  Court  will  not  lend  themselves  to  the  maintenance  and 
promotion  of  that  fraud,  merely  because  it  is  not  alleged  in 
quite  as  rude  terms  in  the  return  as  it  might  have  been.     As 
respects  tliis  point,  therefore,  the  return  is  perfectly  good, 
.  and  the  present  rule  must  be  discharged. 


Abbott,  C.  J. — Upon  the  single  point  to  which  we  have- 
desired  the  arguments  of  counsel  to  be  particularly  ad- 
dressed, I  am  of  opinion  that  this  return  is  insufficieut  in 
law.  Here  is  a  custom  that  a  person  wh6  is  not  a  tenant 
or  an  inhabitant  of  the  manor,  shall,  upon  being  admitted, 
pay  a  very  large  fine,  and  that  a  person  who  is  a  tenant  and 
inhabitant  shall  pay  a  much  smaller  fine ;  and  the  argument 
advanced  is,  that  no  man  shall  be  allowed  by  bringing  him- 
self within  the  situation  to  which  the  small  fine  attaches, 
to  avoid  the  burthen  imposed  by  the  larger,  because  such 
an  arrangement  is  a  fraud  upon  the  lord.     I  am  of  opinion 
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that  such  an  act  18  DO  fraud  in  law.  The  question  indeed 
jnay  very  fairly  arise^  whether  the  purchase  is  a  bon^  fide 
.purchase^  and  whether  the  residence  is  an  actual  residence ; 
and  where  it  appears  that  either  the  one  or  the  other  is 
merely  colourable  and  fictitious,  fraud  may  be  properly  im- 
puted. But  there  is  no  allegation  of  that  kind  in  this  re- 
turn; it  is  admitted  that  the  interest  of  Littler,  and  the 
.piece  of  land  of  Booker,  were  really  and  boD&  fide  pur- 
chased; and  that  being  the  case,  it  seems  to  me  that  no 
fraud  has  been  practised  in  fact,  or  in  law,  upoif  the  lord, 
and  that  as  the  return  is  deficient  in  that  respect,  it  is  no 
answer  to  the  writ. 
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Bayley,  J. — I  entirely  concur  with  my  Lord  Chief  Jus- 
tice. The  surrenderor  in  this  case  continues  tenant  to 
.the  lord  up  to  the  period  when  admittance  is  claimed  by 
IAt,  Stewart,  and  remains  subject  to  all  the  burthens  inci- 
dent to  such  a  tenancy  ;  and  he  has  clearly  a  right  to  insist 
upon  the  acceptance  of  his  surrender,  and  the  admittance  of 
his  surrenderee.  There  is  no  fraud  imputed  to  ^Ir.  Booker 
and  his  wife,  it  is  imputed  wholly  to  Mr.  Stewart,  But  the 
facts  clearly  shew  that  no  fraud  has  been  committed,  and 
therefore  the  bare  insinuation  of  a  fraudulent  motive  cannot 
afford  a  legal  answer  to  the  claim  made  by  the  writ  of  man- 
damus. What  are  the  facts  i  Mr.  Stewart  purchases,  ac- 
tually and  bon^  fide,  the  equity  of  redemption  of  Mr.  Lit- 
tier,  intending  at  some  future,  but  indefinite  period,  to  be- 
come the  purchaser  also  of  his  legal  estate ;  and  then  dis- 
covering that  the  immediate  purchase  of  the  legal  estate  in 
another  tenement  will  relieve  him  from  the  payment  of  a 
heavy  fine,  and  render  him  liable  only  to  a  much  lighter 
one,  he  does,  also  fairly  and  bon^  fide,  purchase  the  field 
front  Mr.  and  Mrs.  Booker.  Why  was  he  not  entitled  to 
do  this?  'Upon  what  principle  was  he  barred  from  availing 
himself  of  such  an  advantage?  And  how  can  such  conduct 
be  called  a  fraud  ?     I  ent'u'ely  agree  that  it  amounted  to  no- 


\ 


830 

1023. 


The  Kino 

V. 

Mber 
and 

FORTOlf. 


CASES  IN  THE   KING'S  BENCH, 

diing  like  fraud.  But  even  if  it  did,  this  return  is  insuffi- 
cient. The  allegation  must  be  direct  and  unequivocal,  and 
must  state  an  act  of  fraud,  not  merely  a  fraudulent  motive. 
Nor  is  the  party  bound  to  submit  to  the  insinuation  con- 
veyed by  this  return,  and  seek  hb  remedy  hereafter  in  an 
action ;  he  may  object  to  the  return  as  insufficient,  as  he  has 
done  in  the  present  instance.  It  seems  to  me,  therefore, 
upon  these  grounds,  that  we  have  but  one  course  to  pursue, 
namely,  to  quash  this  return,  and  to  grant  a  peremptory 
mandamus. 


HoLROYD,  J. — ^Thb  seems  to  be  very  clearly  an  honest 
and  boniL  fide  transaction  of  purchase  iu||ksale,  made,  in  my 
opinion,  for  a  legal  and  innocent  purpose.  At  any  rate  it  is 
manifest  that  the  return  does  not  shew  with  any  certainty 
the  contrary,  and  therefore  Mr.  Stewart  is  fully  entitled, 
both  in  law  and  justice,  to  all  the  benefit  that  may  accrue  to 
him  from  the  insufficiency  of  the  return.  We  can  do  no 
other  than  treat  this  as  an  insufficient  return,  and  make  the 
rule  for  a  peremptory  mandamus  absolute. 


Rule  absolute  (a). 


(tf)  Uest,  J.  YinM  absent. 
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ClAUGHTON   v.  Leigh.  Wednesdayy 

April  30. 


HE  defendant  having  become  bankrupt,  and    surren-  Commission- 

dered  to  his  commission  on  the  4th  February  last,  but  not  rnpt  are  not 

being  then  prepared  to  make  a  full  discovery  and  disclosure  ""q^"!*^  scT 

of  his  estate  and  effects,  the  commissioners,   on  his  prayer,  «•  •'>•  to  enlarge 

adjourned  the  meeting  generally,  by  their  written  order,  for  the  disclosure 

^  ft  « 

that  purpose,  without  naming  any  day,  but  verBally  fixed  ®j,  *,g  estate 

the  day  for  the  UtJpril.    On  the  12th  March,  the  defendant  »>«yond  the 
•^  ^^  time  mention* 

surrendered  himselflwto,  the  custody  of  the  marshal  in  dis*  ed  in  s.  3.  of 

t  4*t*i*t*  J*        1  t  A  '     ^  t  '       %  tnc  same  sta* 

charge  of  his  bail,  in  an  action  brought  against  him  by  a  tute    still  less 

creditor,  and  on  the  24th  March,  whilst  remaining  in  cus-  ^?J  *°  indefi- 
tody,  the  plaintiff  lodged  a  detainer  against  him  for  a  debt  Therefore 

wliere  a  bank* 

of  10,000/.  under  which  he  was  now  held  in  custody,  and  rnpt  snrren- 
having,  on  a  former  day,  obtained  a  rule  nisi  to  be  discharg-  commission  on 
ed,  on  filing  common  bail,  the  question  was,  whether  the  the  4th  Febru- 

.  «ry,  and  the 

commissioners  of  bankrupt  had  authority  under  the  5  Geo,  2.  commissioners, 
c.  30,  to  enlarge  the  time  for  the  bankrupt's  examination  enlarged'^^ih?^ 

for   so  Ions;   a   period    as   from    the   4th  February  to   the  ^™®  generally 
°         "^  --^  in  wntmg,  for 

ist  Jpril,  and  thereby  to  protect  him  from  arrest.  him  to  make  a 

foil  discovery 
of  his  estate 

G.  Marriott  now  shewed  cause.    This  rule  was  obtained  ^^  verbally 

under  the  authority  of  the  statute  5  Geo.  2.  c.  30.  s.  5.  which,  fixed  the  ad- 
.,,  ,  J    ,  ,  .    .  ,  jonrnmentday 

It  will  be  contended,  empowers  the  commissioners  to  enlarge  for  the  ist 

the  period  for  the  examination  of  the  bankrupt  to  any  un-  2,e  lite"  val° 

limited  period,  and  provides  a  protection  from  arrest  during  ^^e  bankrupt 
.     ,  .  .  having  sarren« 

the  mtcrval.     There  are,  however,  two  answers  to  this  ap-  dercd  in  dis- 

plication.  First,  section  3,  of  this  act,  which  authorises  wm  detained' 
the  Lord  Chancellor  to  enlaige  the  time  for  surrendering  a  *^  ^^'d't'r 'the 
bankrupt,  expressly  limits  the  enlargement  to  fifty  days ;  and  Conrt  refused 

\  fQ  Hischarifc 

therefore  it  i^  most  improbable  that  the  legislature  intended  lumoutof  cns- 
to  give  the  commissioners  larger  powers  than  they  had  pre-  Ing^protected' 

viously  given  to   the  Chancellor:  second,  the  words  of  sec-  from  arrest  by 
"*  ^  .     ,  '  the  commis- 

tiou  5,  do  nut  give  the  uulimited  power  which  is  contended  sioncrs  order. 


Leigh. 


CASES  nr  Tns  king^s  bench, 

for^  but  clearly  refer  to  that  limited  enlargement  mentioned  in 
the  previous  clause.    The  freedom  from  arrest  is,  "  for  and 
V.  during  the  said  forty-two  days,  or  such  further  time  as  shall 

be  allowed  to  such  bankrupt  for  finishing  his  examination^ 
as  aforesaid,*^  Now,  this  is  evidently  in  reference  to  the 
former  clause,  and  consequently  the  commissioners  have  no 
pawer  to  extend  the  protection  beyond  fifty  days.  In  thif 
case  they  have  extended  the  time  for  the  examination  beyond 
that  period,  but  the  privilege  from  arrest  b  not  co-extensive, 
and  therefore  the  defendant  being  already  in  custody  in  an* 
other  action,  the  plaintiff  has  acted  in  the  only  way  open  to 
him,  namely,  by  lodging  a  detainer.  In  the  case  of  Davis 
V.  Trotter  (a),  it  was  doubted  whether  tiie  commissioners  had 
the  power  to  enlarge  die  period  beyond  the  forty-two  days  a^ 
all,  and  though  it  was  there  decided  that  they  had  suck 
]>ower,  still  it  does  not  appear  in  the  case  that  the  exteor 
sioB  is  authorised  beyond  that  given  to  the  Great  SeaL 
Some  limit  must  be  put  to  the  authority  of  the  commis- 
sioners, for  if  they  can  protect  the  bankrupt  from  arrest  for 
so  long  a  period  as  now  contended  for,  they  may  protect  him 
for  ten  years.     This  rule,  therefore,  must  be  discharged. 

Abraham,  in  support  of  the  rule,  contended,  that  the 
clause  which  gave  the  commissioners  the  power  to  etilarge 
the  time  for  the  bankrupt's  examination,  was  unconnected 
with  and  independent  of  that  which  related  to  the  Lord 
Chancellor,  and  clearly  had  in  view  to  extend  the  protection 
from  arrest  in  an  equal  degree  widi  tiie  time  for  examina- 
tion. The  intention,  he  insisted,  was  to  give  a  privilege 
from  arrest  until  the  examination  was  finally  concluded,  and 
therefore  that  the  order  for  adjournment  in  this  c^se  neces- 
sarily operated  as  a  protection  to  the  bankrupt's  person. 

Per  Curiam. — The  question  is,  whether  this  order  for 
adjourning   the   bankrupt's   examination  was   correct,   and 

(a)  8  T.  R.  475. 
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such  as  conferred  a  privilege  from  arrest  co-extensive  with  1823. 
itself.  It  is  quite  clear  that  it  was  not.  The  fifth  clause  of 
the  statute  must  be  construed  with  reference  to  the  thirds 
and  upon  that  construction,  as  well  as  upon  sound  sense  and  Lbigh. 
reason,  the  commissioners  have  the  same  power  of  enlarg- 
ing the  time  as  the  Lord  Chancellor,  and  no  more.  This 
adjournment  being"  for  an  indefinite  period,  was  an  excess  of 
the  authority  of  the  commissioners,  was  substantially  bad  in 
itself,  and  conferred  no  protection  at  all  on  the  person  of 
the  bankrupt.  The  plaintiff  therefore  has  acted  regularly, 
and  we  are  bound  to  discharge  this  rule.  Any  other  course 
would  lead  to  manifest  mischief  and  injustice,  for  such  a 
prolongation  of  the  time  for  examination,  coupled  with  a 
privilege  from  arrest,  would  be  an  encouragement  to  every 
bankrupt  to  put  off  the  disclosure  of  his  effects  as  long  as 
possible,  and  would  produce  serious  inconvenience  to  the 
creditors,  •  and  to  public  business. 

Rule  discharged. 


NoVELLO   r.  TOOGOOD.  Wedneidayf 

April  SO. 

T'  ...         ^^^^^-^ 

JL  RES  PASS  for  breaking  and  entering  the  plaintiff's  Where  a  Bn- 
house  and  distraining  his  goods.  Plea,  Not  Guilty.  At  jgct,  employed 
the  trial  before  ^660^^,  C.  J.,  at  the  Middlesex  adjourned  J^rtt'tbe  P^^l 
Sittings  after  Easter  Term,  1822,  the  plaintiff  had  a  verdict  tugueae  ambat- 
with  2/.  l6s.  damages,  subject  to  the  opinion  of  \he  Court,  with  a  saluy^ 
upon  the  following  case  :—  J^° j^^  ^^  ^^- 

The  plaintiff,  who  is  a  British-horn  subject,  rented  and  l^ouse,  and  let 
occupied  a  house  m  the  parish  of  St.  James,  WestminUer,  lodgings,  and 
and  let  a  part  thereof  in  lodgings,  from  the  5th  January  to  levied  on  his 
the  13th  September,  1821 ;  on  which  latter  day  the  defendant,  ^^^-rate^:— 

who  was  collector  of  the  poor  rates  of  the  said  parish,  en-  Held,  that  his 

goods  were 
not  protected  by  7  Ann.  c.  12,  assaming  him  to  be  a  dotucstic  servant  of  the  ambassador. 


CASES  IK  THE   KINg'S  BENCH, 

tered  the  plaintiff's  house,  and  distrained  his  goods  under 
the  usual  distress  warrant.  The  rate  on  which  the  distress 
NovELLo  ^^  founded  was  duly  made,  allowed  and  published.  The 
TooGooD.  sum  of  2/.  l6s.  for  which  the  distress  was  levied  was  due  in 
respect  of  the  house  for  half  a  year*s  poor  rate,  from  the 
5th  January  to  the  5th  July,  1821,  and  was  regularly  de- 
manded of  the  plaintiff,  and  payment  thereof  refused,  be- 
fore the  distress  was  made.  The  plaintiff,  for  twenty-five 
years  last  past,  has  been  in  the  service  of  the  ambassador 
from  the  crowu  of  Portugal  to  the  late  and  present  King  of 
England^  as  first  chorister  in  the  chapel  of  his  Excellency, 
in  South  Audley  Street,  which  is  attached  to  the  house  of 
the  ambassador ;  and  as  such  has  received  a  salary  from  the 
ambassador,  payable  quarterly;  but  the  plaintiff  did  not 
live  in  the  ambassador's  house.  During  all  that  time  the 
plaintiff  has  officiated  as  such  chorister  in  the  said  chapet 
twice  on  all  Sundays  and  Saints'  days,  and  Fast  days,  ex- 
cept on  Wednesdays  in  Lew/,  when  the  service  is  performed 
only  once  a  day.  The  Portuguese  ambassador  professes  the 
Roman  Catholic  religion,  and,  according  to  the  ritual  of  that 
religion,  it  is  necessary  to  the  due  celebration  of  divine  ser- 
vice that  there  should  be  a  person  to  officiate  as  the  plaintiff 
did.  During  the  time  in  question  the  plaintiff  was  regis- 
tered with  the  Secretary  of  State  as  chorister  to  his  Excel- 
lency, and  his  name  was  affixed  in  the  sheriff's  office,  in 
the  list  of  persons  in  the  service  of  foreign  ministers. 
During  the  period  for  which  the  rate  became  due,  the  plain- 
tiff was,  and  acted  as  prompter  at  the  King's  Theatre,  in 
the  Hayfnarket,  and  also  was,  and  acted  as  a  teacher  of 
music  and  languages,  from  both  which  employments  he  de- 
rived, and  still  derives,  pecuniary  advantage.  The  engage- 
ment as  prompter  at  tlie  King''s  Theatre  was  absolute,  and 
contained  no  exception  of  the  times  when  he  might  be  en- 
gaged as  chorister  in  the  ambassador's  chapel.  1  he  ques- 
tion for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover.  If  so,  the  verdict  is  to  stand ;  oilier- 
wise  a  nonsuit  to  be  entered. 


■» 
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Campbell,  for  the  plaintifF.     The  questions  in   this  case 
are,  first,  whether  the  plaintiff  is  a  domestic  servant  of  the 
Portuguese  ambassador  within  the  meaning  of  the  statute      *'"  v, 
7  Jinn,  c.  12 ;  and,  second,  whether  a  warrant  of  distress 
for  le>7ing  a  poor  rate  be   such  process  as  is  mentioned  in 
the  statute ;  for  if  it  be,  the  defendant  is  clearly  liable  to 
an  action   of  trespass.     Tlie  material   question  certainly  is, 
whether  tlie  plaintiff  is  such  a  domestic  servant  as  is  men- 
tioned in  the  statute.    The  facts  of  the  case   clearly  shew 
tliat  he  is  a  domestic  servant.     He  has  been  twenty-five  years 
in  the  same  capacity,  namely,  first  chorister  to  the  ambas- 
sador ;  he  has  performed  the  duties  of  that  situation  con- 
stantly in  person ;  he  has  regularly  received  an  annual  salary 
in  respect  of  his  services;  and  those  services  are  absolutely 
necessary  to  the  celebration  of  the  ambassador's  religious 
devotions.     All  these  facts  are  found'^by  the  case,  and  taken 
together,    they  clearly  satisfy   the  meaning  of    the  word 
''  domestic,"  and  entitle  the  plaintiff  to  the  privileges  con- 
ferred by  the  statute..    It  is  true  he  did  not  reside  in  the 
ambassador's  house;  if  he  had  resided  there,  this  question 
could  never  have  been  raised ;  but  how  is  the  case  varied 
by  tliat  circumstance?     Residence  in  the  ambassador's  house 
is   perfectly  immaterial.    The   retinue  of  a  foreign  ambas- 
sador is  necessarily  very  numerous,  and  it  would  be  utterly 
impossible  that  all  the  servants  could  reside  in  the  identical 
house  which  is  inhabited  by  their  master.     This  statute  i» 
merely  a  confirmation  of  the  law  of  nations ;  Blacksione  in 
his  Commentaries  so  describes  it  (a)>  and  it  is  so  defined  in 
all  the  cases  upon  the  subject ;  and  it  is  quite  clear  from  the 
writers  upon  the  law  of  nations,  that  the  protection  was 
originally  intended  to  be  given  to  every  individual  belonging 
to  the  retinue,  and  in  any  manner  necessary  to  the  dignity 
of  the  ambassador.     Vaiell.  lib.  4.  c.  9.  ss.  104.  114.  120. 
Pujfendorff]  lib.  8.  c.  9.  s.  6.  and  Fan  Bj/nkershoek,  c.  15. 
In  Seacomb  v.  Bozchey  (6)  it  was  held;  that  a  chaplain  to 

(a)  Vol.  i.  c.  7.  255.  (6)  1  Wite.  SO. 
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an  ambassador,  if  he  performed  duty,  was  protected  by  the 
statute  ;  and  therefore  a  chorister,  being  a  person  necessary 
NovELLo       ^^  ijjg  jyg  celebration  of  divine  service,  is  strictly  withia 
TooGooD.     the  principle  of  that  case.     In  Triquet  v.  Bathed)  a  secre- 
tory was  held   to  be  within  the  statute,  although  he  had 
never  lodged  in  the  ambassador's  house,  and  *  had  never  re- 
ceived any  wages,  which  are  circumstances   that  rendered 
that  case  a  much  weaker  one  than  the  present.     In  Cofth 
Iino*8  case  (A)  it  was  said  by  Wright,  J.,  "  that  it  was  for^ 
merly  thought  necessary  that  a  foreign  ambassador's  servant 
should  lie  in  the  house  to  entitle  him  to  protection  under 
the  statute  '^  which  seems  to  intimate  pretty  strongly  that 
the  rule  had  been  there  relaxed  in  that  respect.     In  Hopkins 
V.  De  Robeck  {c),  it  was  said  by  the  Court,  that  die  words 
**  domestic'*  and  **  domestic  servant,**  in   the   statute,  are 
only  put  by  way  of  example,  and  a  secretary  was  there  held 
to  be  privileged,  though  his  name  was  not  registered  in  the 
office  of  the   Secretary  of   State.    These,  indeed,  are  all 
cases  of  personal  arrest,  but  there  are  also  cases  in  which  the 
statute  has  been  treated  as  extending  to  the  goods  of  the 
persons  privileged,     hockwood  v.  Coysgarne{d),  and  fon- 
tainier  v.  Heyl(e),  were  both  cases  of  execution  against  the 
goods,  and  though  the  privilege  was  not  allowed  in  either  of 
them  upon  other  grounds,  it  was  admitted,  diat  if  it  existed 
at  all,  it  would  apply  to  the  goods  as  well  as  to  the  person. 
Therefore,  upon  the  authority  of  these  cases,  and  upon  the 
very  strong   facts,  which  appear  in   favor   of  the  plaintiff 
here,  it  seems  clear  that  he  is  a  person  within  the  protection 
of  the  statute,  and  consequently  that  the  distress  was  illegal, 
and  he  is   entitled  to  recover  the  value  of  the  goods  dis- 
trained by  the  present  action.     Upon  the  other  point,  he  did 
not  think  it  necessary  to  trouble  the  Court,  inasmuch  as  it 
would  follow  the  first,  whichever  way  it  was  decided. 

(a)  3  Burr.  1478.  (rf)  3  Burr.  1676. 

(6)  1  WUs.  78.  (e)  Id.  17S1. 

(c)  3  T.  K.  79. 


NOVBLLO 
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E.Lawes^  for  the  defendant.  Upon  the'  face  of  this  case 
it  is  manifesti  that  the  plaintiff's  employment  by  the  Por^ 
tuguese  ambassador  is  merely  colourable,  and  therefore  he  is  «] 

not  within  the  protection  of  the  statute.    .He  is  a  British"    ^^^^^^^* 
bom  subject,  not  living  in  bis  master's  house,  but  occupy- 
ing one  of  his  own,  wiiich  he  lets  out  in  lodgings ;  exercising 
an  active  profession  as  a  teacher  of  music,  and  languages, 
baving  a  permanent  and  lucrative  situation  at  the  Opera 
House ;  rendering  no  personal  or  domestic  service  to  his 
master,  but  calling  himself  a  chorister,  and  upon  that  smgle 
ground  claiming  an  exemption,  both  for  his  person  and  his 
goods,  from  all  liability  to  payment  of  rates  and  taxes.     It 
is  said  that  his  services  in  the  chapel  are  necessary  to  the 
ambassador,  but  it  is  not  explained  how ;  that  he  has  been 
twenty-five  years  in  the  situation,  and  has  regularly  received 
a  salary ;  but  who  hired  him,  what  is   the  amount  of  his 
salary,  or  by  whom,  or  upon  what  condition  it  has  been 
paid,  does  not  appear.    AU  these  circumstances  render  it 
a  case  of  great  suspicion ;  but,  independently  of  that,  it  is 
plain  that  the  statute  does  not  in  any  degree  embrace  the 
goods  of  the  servants  of  the  ambassador,  and  therefore  this 
action  caimot  be  maintained.    The  words  of  the  fifth  sec- 
tion evidently  confine  the  privilege  to  the  persons  of   the 
servants,  nor  is  there   to  be   found  in  any  of  the  writers 
upon  the  law  of  nations  any  argument  to  shew  that  it  ever 
extended  to  the  goods  of  any  but  tiie  ambassador  himself. 
In  Delvalle  v.  Plomer  (a),  which  was  an  action  against   a 
sheriff  for  a  false  return  of  nulla  bona,  it  was  determined 
that  the  mere  fact  of  the  party  against  whom  the  process 
was  directed,  being  a  servant  to  an  ambassador,  did  not 
justify  the  sheriff  for  not  executing  the  process  against  the 
goods.    This  however  is  a  subordinate  and  comparatively 
unimportant  point,  for  the  strong  argument  in  the  case,  and 
that  upon  which  the  plaintiff  must  fail,  is,  that  the  pretend- 
ed service  to  the  ambassador,  is  not  such  a  service  as  is 

(a)  3  Canipb.  47. 
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necessary  to  bring  the  plaintiff  withm  the  operation  of  the 
statute.  It  is  clearly  a  mere  nominal  service^  in  no  respect 
rendered  to  the  ambassador  personally,  and  in  no  degree  ne- 
cessary either  to  his  dignity  or  convemence.  Now^  the  cases 
in  which  it  has  been  decided  that  a  nominal  or  colourable 
service  will  not*  sufficei  are  numerous;  Wigmore  v.Alva^ 
rez{a\  Cross  v.  Talbot  (b\  Martin  v.Manby(c),  Darling 
V.  Atkins  {d)y  Holmes  v.  Gordon  {e),  and  many  others,  some 
of  which  have  been  cited  on  the  other  side,  but  which  do 
not  carry  the  plaintiff's  case  farther.  The  Court  will  watch 
with  anxious  attention  to  see  that  this  privilege  is  not  abused, 
and  if  fraud  is  found  in  this  case,  the  plaintiff  is  clearly  not 
entitled  to  the  protection  claimed.  The  Court  has,  in  se- 
veral recent  cases,  declared  that  privileges  of  this  nature  are 
not  to  be  extended  beyond  their  strict  and  proper  line. 
Viveash  v.  Becker  (f)^  Tapley  y.Battine{g\  and  Xaiit^  v. 
Forrest  (A).  This  case  does  not  come  vrithin  the  reason  of 
the  privilege,  the  privilege  being  granted  for  the  dignity  and 
convenience  of  the  ambassador  himself.  What  inconvenience 
or  indignity  can  the  'ambassador  sustain  from  the  plaintiff 
being  obliged  to  contribute  to  the  rates  of  a  parish  in  which 
he  occupies  a  house,  which,  from  its  size,  is  unnecessary  to 
his  personal  residence.  The  decision  of  the  Court  against 
him  will  not  abridge  his  power  of  attending  at  &e  chapel, 
and  singing  as  usual.  The  ambassador  will  be  in  no  degree 
prejudiced,  and  if  not,  then  there  is  an  end  to  the  only  rea* 
son  upon  which  this  protection  can  be  granted. 


Campbell^  in  reply,  re-urged  his  previous  arguments,  and 
contended,  that  the  present  case  was  within  the  principle  of 
several  of  the  cited  authorities.  The  Court  could  not  pre- 
sume fraud,  and  unlets  fraud  was  manifestly  shewn,  there 


(«)  2  Stra.  797.  Fitrgib.  200. 
(6)  8  Mod.  288. 
(O  1  Bnrr.  4^)1. 
(rf)  S  Wiis.  33. 


(e)  Cas.  Temp.  Hardw.  394. 
(/)3M.&S.  284. 
{g)  Ante,  vol.  i.  79. 
(A)  Ante,  250. 
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Was  no  sensible  reason  why  the  plaintiffs  should  not  be  en«        1828. 
titled  to  the  protection  of  the  statute,  ^^^v^fc^ 

NOVKLLO 

Abbott,  C.  J. — ^This  is  an  action  of  trespass  for  breaks-  Toooood. 
iugand  entering  the  plaintiff's  house,  and  distraining  his 
goods.  The  defendant  justifies  the  alleged  trespass  under 
a  warrant  of  certain  justices  of  the  peace,  issued  for  the 
payment  of  a  poor  rate,  assessed  upon  the  plaintiff  in  re* 
spect  of  his  occupation  of  a  house  in  the  parish  in  which 
he  resides.  It  is  found  by  the  case  that  the  plaintiff  is  a 
Briii$hA}om  subject,  and  rented  and  occupied  a  house  ia 
the  parish  of  St.  James,  WestminUer,  and  let  a  part  thereof 
in  lodgings.  The  case  furtlier  finds  that  this  person  has  for 
many  years  been  employed  as  first  chorister  to  the  FortUf^ 
guese  embassy,  and  has  also  been  for  many  years  filling  the 
office  of  prompter  at  the  Italian  Opera  House,  and  is  a 
teacher  of  music  and  languages.  My  opinion  in  this  case 
is  founded  on  this  single  point,  namely,  that  this  is  an  ac« 
tion  for  taking  the  goods,  and  not  for  arresting  the  person 
of  the  plaintiff.  I  shall  not  give  any  opinion  whether  the 
person  of  the  plaintiff  was  or  was  not  protected  from  arrest* 
The  question  arises  upon  an  act  of  parliament  expressed  in 
very  general  terms.  It  enacts  that  all  writs,  whereby  the 
person  of  any  ambassador,  or  the  domestic,  or  domestic 
servant,  of  any  such  ambassador,  may  be  arrested  or  im- 
prisoned, or  bis  or  their  goods  or  chattels  may  be  distrained^ 
shall  be  deemed  and  adjudged  utterly  null  and  void.  These 
expressions  are  certainly  very  comprehensive.  This  act, 
however,  was  made  in  confirmation  of  the  common  law— ^ 
it  is  to  be  construed  according  to  the  principles  of  the  com- 
mon law,  and  in  questions  of  this  kind,  I  think  the  law  of 
nations  is  to  be  considered  as  a  part  of  the  common  law. 
I  do  not  know  liow  the  privileges  of  an  ambassador  can  be 
better  defined  (and  I  think  the  definition  will  agree  with  our 
own  authors  as  well  as  foreign  writers)  than  by  laying  it  down 
as  a  principle,  that  they  extend  only  to  what  is  necessary  to 
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1888.        tke  personal  convenieacie^  the  dignity,  and  the  religioii  of 
the  ambassador  himself.     It  is  our  duty,  however,  to  take 
care  that  we  do  not  allow  the  rights  of  British  subjects  to 
ToocooD.     sustain  any  prejudice  under  the  pretence  of  a  claim  of  pri- 
vilege to  which  the  reason  of  the  privilege  does  not  apply. 
I  tkittlc  the  reason  of  the  privilege  does  not  extend  to  this 
case.    I  do  not  say  it  is  necessary  that  the  servant  of  an 
ambassador  should  live  ki  his  master's  bouse  la  order  to 
entitle  him  to  the  protection  aflfmded  by  the  statute.    It  may 
on  many  occasions  be  necessary,  and  even  extremely  fit,  that 
be  should  have  a  convenient  lodging  or  phce  of  reaideooe 
for  himself  out  of   the  ambassador's  house;  and  if  these 
goods  had  been  taken  as  a  distress  for  a  rate  due  in  respect 
of  such  a  lodging  or  place  of  residence,  I  should  have 
paused  a  long  time  before  I  should  have  held  that  the  case 
was  not  widiin  the  statute.    But  the  fiicts  found  in  this  case 
are  quite  otherwise.     The  house  is  taken  by  this  persoi^ 
]>art  of  it  occupied  by  him,  and  the  remainder  is  let  out  ia 
lodgings.     That  is  not  such  a  house  as  is  requisite  for  his 
personal  convenience,  and  if  it  is  not  so,  it  is  not  necessary 
to  his  master,  in  respect  of  whose  convenience  alone  the 
privilege  is  allowed  by  the  statute*     If  we  were  to  allow  the 
privilege  in  a  case  of  this  description,  it  might  go  to  this 
lex^th ;  every  servant  of  a  foreign  minister,  instead  of  living 
in  the  minister's  residence,  might  hire  some  large  bouse  in 
this  metropolis,  and  let  out  the  greater  part  of  it  in  todgings, 
and  occupy  it  for  a  considerable  length  of  time  without 
contributing  to  the  public  burthens  of  the  parish,  or  even 
without  paying  the  landlord's  rent.     Such  an  extension  of 
the  privilege  would  be  quite  absurd  ia  itself,  and  not  at  all 
warranted  by  the  reason  upon  which  it  is  established.  I  think 
the  reason  of  the  privilege  does  not  apply  to  this  case,  and 
I  am  quite  sure  it  cannot  be  the  wish  of  his  excellency  tb» 
Portuguese  ambassador,  or  of  any  other  foreign  minister,  that 
his  servaut  should,  under  the  pretext  of  a  privil^e  emanat- 
ing; from  himself^  inhabit  a  house  in  this  town,  and  let  it  out 
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jto  lodgjogg,  v^tbout  contribiiting  ^tbeir  t^  the  piurookuJ  or        1829. 
Jlf^ioaal  iburtfceoys.    For  these  jreafODs^  I  uni  oif  opioioa  that      ^^!^ 
.tb^  defends  19  ^tkled  to  jqclglQe^t^  ,v- 

.^POGOOD. 


B4YJ[«JEY»  J, — I  am  of  tbe  smQe  opinion.    The  question 
in  this  case  is  not  whether  the  person  of  the  pkuntiff 
^  privileged  from  ftrrest,  nor  whether  the  goods  diatrained 
-were  necessary  for  .his  residence  in  the  place  where  he  dwells, 
Msmning  that  it  was  such  as  his  service  in  the  emfiojwen^ 
of  the  ambassador  xequired.    Tbe  plainliiF  claims  an  un- 
<qualified  and  an  unlimited  extent  of  protection  for  ail  his 
igoods  and  chattek  of  whatever  nature  they  may  be.     He 
thinks  .fit  to  take  m  house  which  in  size  is  more  than  neces- 
sary lor  the  purpose  of  his  own  residence,  and  he  insists, 
Aat  he  is  to  be  exempt  from  all  parochial  and  other  bur- 
fthens,  because  he  is  in  the  service  of  an  ambassador.     If 
'me  were  to  sanction  the   exemption  to  ithat  extent,    we 
lahould. enable  him. to  abuse  thatwhich  was  not  intended  to 
lie  his  privilege,  but  that  of  the  ambassador,  and  the  am- 
•baasador  only.    Holding  him  liable  to  parochial  rates  will 
work  no  prejudice  to  the  ambassador.     He  will  still  be  aUe 
ta  perform  all  his  service ;  he  will  not  be  prevented  from 
giving  his  attendance  .at  the  ambassador's  chapel,  notwith- 
standing he  is  obliged^  to  contribute  to  the  rates   of  the 
parish  wherein  he  has  taken  a  house  more  than  necessary  for 
his  own  residence.     For  these  reasons  I  think  the  defendant 
is  entitled  to  judgment. 

HoLROYD,  J. — lam  also  of  opinion  that  the  plaintiflf 
,is  not  entitled  to  maintain  this  action.  He  is  a  Britisfhhorw 
-aul^ect,  -and  not  a  person  brought  hither  by  the  ambassador 
tin  hi&  suite.  But  it  is  contendec})  that  although  he  is  a  sub- 
ject of  thia^country,  yet  not  only  his  person,  but  his  goods,' 
Jto  tbe  fullest  extent,  are  protected,  because  he  is  em^oyed 
Ay  riie  ambassador  in  a  capacity  which,  it  is .  said,  is  that  ^f 
a  domestic  servant.    Supposin^r  him  tfl  be  a  domestic  Mr« 
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vant  within  the  meaDing  of  the  statute,  still  I  think  his  pri- 
vilege does  not  exist  to  the  extent  claimed.  Tlie  ooly 
ground  of  the  privilege  is  for  the  sake  of  the  ambassador, 
in  order  that  he  may  not  be  prejudiced  in  his  dignity,  or 
otherwise,  by  reason  of  die  person  or  goods  of  his  servant 
being  subjected  to  our  laws.  It  is  not  a  privilege  granted 
in  any  respect  whatever  on  account  of  the  servant  and  there 
is  no  fact  stated  in  diis  case  to  shew,  that  the  debt  for 
which  the  warrant  of  distress  was  granted,  arose  from  Us 
1>eing  in  die  situation  of  a  servant  to  the  ambassador.  In- 
deed the  contrary  appears;  and  nothing  is  stated  to  diew 
that  the  ambassador  is  in  any  degree  injured  by  dioae  goods 
being  taken — ^that  it  will  at  all  interfere  with  the  service  of 
the  plaintiff,  or  will  in  any  respect  prevent  his  fulfilling  hii 
duties  as  a  chorister  in  as  full  and  ample  a  manner  as  if 
the  distress  had  not  been  made.  The  very  reason  of  the 
privilege  therefore  ceases,  and  clearly  does  not  extend  tolhe 
plaintiff's  goods.  The  ambassador  is  in  no  d^ree  affected 
either  in  his  dignity,  his  convenience,  or  his  religion  by 
tliis  proceeding,  and  consequently  these  goods  Jire  not  pro* 
tected  {a). 

Postea  to  the  defendant. 
(«)  Betif  Jf  was  absent. 


Wedneadutff 
April  30. 


The  Kino  v.  Samukl  Bower. 


Payment  of  a 
fine,  imposed 
by  the  bye- 
laws  of  a  cor- 
poration, for 


\JN  the  return  to  a  mandamus  directed  to  the  defendant, 
commanding  him  to  accept  the  office  of  a  common  coundl- 
man  of  the  borough  of  I^ncasier,  to  which  he  had  been 
"^"*'a*cor**^l  elected,  it  became  a  question  whether  the  payment  to  the 
rate  office,  chamberlain  of  a  fine  of  5L,  imposed  by  the  bye-laws  of  die 
empt  the  party  corporation,  was  a  sufficient  excuse  to  the  defendant  foe  not 

elected  from 

serving  the  office,  and  he  may  be  compelled  so  to  do  by  maiidattos. 


ISASXBR  TERM,   FOURTH  GBO.  IV. 

Jiccepting  the  office ;  and  without  hearing  any  other  ques* 
tioDs  raised  on  the  return^ 

The  Court  said — ^The  payment  of  the  fine  of  5/.  does 
not  exempt  him  from  serving  the  office.  The  bye-kw  does 
not  say  that  he  shall  either  pay  the  fine,  or  serve  the  dffice; 
bnt  if  he  refuses  to  serve,  he  must  pay  the  fine,  and  he  may 
be  mulcted  for  his  contempt,  and  compelled  afterwards  by 
-the  authority  of  this  Court  to  serve  the  office.  There  is 
^nothing  to  satisfy  our  minds  tliat  the  payment  of  the  fine  is 
to  exempt  the  defendant  from  serving  the  office.  It  is  an 
offence  at  common  law  for  a  member  of  a  corporation  to 
refuse  to  take  upon  him  a  corporate  office  to  which  he  has 
been  appointed.    Let  a  peremptory  mandamus  go. 


845 
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TheKiHo 
Bow)». 


Kule  absolute. 

Wightman  for  the  crown,  and  Copley,  S.  G.,  for  the 
defendants 


The  King  c.  The  Justices  of  Flintshire.  WednttMdnji^ 

AprUSO. 

U  PON  shewing  cause  against  a  rule  for  quashing  an  A  coontjr  tre»* 
order  of  the  Flintshire  Sessions  for  assessing  and  levying  a  ^^^  by  an' 

sum  of  200/.  5$.  6d.,  and  paying  the  same  into  the  hands  of  ®.''<*er  of  Ses- 

^  tr  J    o  ^  gions  to  raise 

the  treasurer  of  the  county,  the  case  disclosed  on  affidavits  money  on  Uio 
was  this : — By  an  order  of  Sessions,  a  former  county  trea-  coonty  rates^ 
surer  was  authorized  to  borrow  1000/.  for  county  purposes,  y^Jow  *from 

on  the  credit  of  the  county  rates.     He  banked  with  Messrs.  J?"®  5?  ^'"^ 
^  from  bt8  banki* 

Sankey  and  Co.^  bankers  of  Holyvoell,  who  had  from  time  to  en,  and  died 

in  their  debt. 

The  Sessions 
being  satisfied  that  the  money  so  advanced  bad  been  bonk  fide  applied  to  county  pur- 
'  posesy  made  an  order  fbr  assessing  and  levying  a  sum  of  money  towards  the  repayment 
jif  the  debt,  bnt  this  Court  qnash^  the  order. 


1823.  firtie  aclvanceff  tim  varfous  sutoa  of  money.    Bdog  cng«gW 

j."^^^^^  10  private  speculations  of  his  own,  the  treasurer  becamfe 

The  Kino  embarrassed  in  his   affairs,  and  died  indebted  to  Messrs. 

,     *riic  Sankeu  in  a  snm  of  447/.  155.  6rf.    Upon  his  death  Aey 

Justices  of  , 

Flintsuirb.  claimed  the  repaynlettt  of  this  money  out  of  the  county 
rates,  as  money  advanced  for  county  purposed.  Tlie  qaes- 
tion  was  brought  before  the  Justices  in  Sessions,  who,  after 
inquiring  into  the  circumdtances  of  the  case  and  auditing  the 
accounts,  \^'ere  8atis6ed  that  the  money  so  advanced  had 
been  bonS  fide  employed  for  the  benefit  of  the  county,  and 
thouglit  themselves  bound  in  equity  to  make  an  order  for 
the  repayment  of  part  of  it.  Accordingly  the  order  above- 
'  mentioned  was  made,  and  the  question  now  was,  whether 
such  an  order  was  valid  and  binding. 

Scarlett  and  t).  F.  Jones  shewed  cause  against  the  rule 
for  quashing  the  order,  and  contended,  that  it  was  compe- 
tent to  the  Sessions  to  inquire  into  and  decide  upon  the- 
justice  of  Messrs.  Sankei/s  claim,  and  having  accordingfy 
decided  that  it  ought  to  be  discharged,  their  order  was  final 
and  conclusive. 

Parke,  contrA,  was  stopped  by  the  Court. 

Per  Curiam. — We  are  of  opinion  that  the  order  for 
raising  this  money  must  be  quashed.  The  fact  is,  that 
Messrs.  Sankey  and  Co.,  by  consenting  to  advance  this  mo- 
ney to  the  county  treasurer,  enabled  him  to  pay  bills  with 
their  money  instead  of  paying  th^m  out  of  the  county  mo- 
iiey>  which  came  into  his  hands.  If  they  had  not  advanced 
that  money,  the  county  would  have  known  the  extent  to 
v^hich  the  treasurer  was  in  arrear,  and  they  would  have  been 
enabled  to  call  upon  him  for  repayment,  or  to  make  up  his 
accounts ;  but  they  enabled  him  to  close  the  eyes  of  the 
county,  and  lull  it  into  a  state  of  false  security.  That  is 
the  real  state  of  the  case ;  and  if  we  are  to  do  justice  be- 
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tweea  two  litigadng  parties,  the  order  for  rsiaiiq;  this  money        XSSS^ 

must  be   quashed.     He  who  impradentlj  trusts  another^      ^^^"^^ 

must  take  the  dances  of  his  improvidence.  ^^  '"* 

Tile 

JUITICIS  •f 

Rule  absolute  for  quashing  the  order  (a).       FLtNtsauu* 

(a)  Vide  ante,  yoI.  u  470. 


The  Kino  r.  The  Inhabitants  of  Whitchurch.        Wedntndny^ 

Ayril  SO. 

JDY  an  order  of  two  Justices,  Joseph  Pierce,  Elitabeth  his  A  parish  ap- 

wifcy  and  their  five  children,  were  removed  from  the  parish  for  nine  yean, 

of  Drayton  to  the  parish  of  fVhUchurch,  both  in  the  county  fo7*,"|/^'^S 

of  Salop.     On  appeal  the  Sessions  confirmed  the  order,  sub-  hi»  mistress 

leave  to  tto 
ject  to  the  opinion  of  this  Court  upon  the  following  case : —  into  anotlier 

The  pauper,  Joseph  Pierce,  by  indenture,    bearing  date  JJhich^hecoo- 
7ih  April,  1798,  was  bound  a  parish  apprentice  till  twenty-  tented,  saying 
one  years  of  age,  by  the  appellant  parish,  to  one  Margaret  against  it  if 
DuitoHy  in  the  same  parish,  under  which  he  there  served  her  j^^  himself, 
six  years,  when,  the  indenture  having  still  three  years  to  run,  Jf®  **"®P  ^'''®^ 
the  pauper  not  agreeing  with  Mrs.  DuUon*s  foreman,  asked  yearly  senrant 
his  mistress  leave  to  go  into  another  service,  to  which  she  another  parish, 
consented,  saying  she  was  not  against  it  if  he  could  better  hrs^^mistrSsljf 
himself.     He  did  not  mention  where  he  was  going.    The  tlie  fact,  to 
pauper  accordingly  went  to  one  Jenkinson\  in  the  parish  of  «  Very  well,  I 
Prees,  and  hired  himself  for  a  year  at  3/.  l6f.  wages.     He  ft™°*lV?f^ 

returned  and  told  his  mistress,  who  said,  "  Very  well,  I  am  ^>y»  1>«  ^®"* 

.  to  his  new 

not  against  it.''    In  a  few  days  he  went  to  his  new  place,  and  place,  and  in 
in  about  a  fortnight  returned  to  his   old   mistress  for  his  Qig^t  returned 
clothes,  who  said  she  hoped  he  liked  his  new  place,  and  he  J?  ^'^^  "othea* 
said  he  did.     Under  these  circumstances  he  lived  with  Jiwf-  wlio  said  she 
kifison,  in  the  parish  of  Prees,  for  three  months.     The  ques-  his  new  place, 

and  he  said  he 
did  :— Held,  that  this  was  not  snch  a  consent  on  the  part  of  the  mistress  as  would  j^ive 
the  pauper  a  settlemam  under  the  indenture  ia  the  pansfa  where  the  new  master  resided. 
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1823.        ^^"  upon  the  above  &cta  for  the  opinion  of  the  Court  is^ 

v^v^>^       whether  there  was  such  a  consent  given  by  Mrs.  Dutton  to 

The  Kmo     ^j^^  service  of  the  pauper  vrith  Jenkin$on^  in  the  parish  of 

The         Frees,  as  to  give  him  a  settlement  there  by  service  under  the 

of  Whit-^  mdentures  to  Mrs.  JDuiton. 


CHURCH. 


Nolan,  in  support  of  the  order  of  Sessions.  The  question 
raised  in  this  case  may  be  si^tisfactorily  decided  upon  prin- 
ciple,  and  does  not  require  the  aid  of  authorities.  The 
rule  is^  that  there  must  be  the  full  and  unequivocal  consent 
of  the  old  master  to  the  service  with  the  new  ;  no  knowledge 
of  the  fact,  and  no  implied  consent  will  be  sufficient.  There 
is  no  direct  consent  in  this  case,  and  therefore  the  new  ser- 
vice did  not  confer  a  settlement.  He  cited  Rex  v«  Cre^ 
diton  {a),  and  Rex  v.  Ashty^deJa-Zouch  (Jb). 

.  Gumey,  contrd.  This  case  is  within  both  the  words  and 
the  spirit  of  several  decided  cases,  in  which  it  has  been  held 
that  such  a  consent  as  that  given  by  the  mistress  to  this  ap- 
prentice is  sufficient.  It  is  difficult  to  distinguish  this  fipom 
an  express  consent.  Here  is  a  general  licence  to  quit  the 
first  service;  a  full  knowledge  when  and  where  the  pauper 
was  removing,  and  a  subsequent  recognition  of  all  those 
prior  circumstances.  No  personal  conference  between  the 
two  masters  is  requisite ;  the  consent  of  the  first,  and  the 
adoption  of  the  second,  are  enough.  He  cited  Rex  v.  Shdn 
jbear(c).  Rex  v.  Bradtione  (d).  Rex  v.  St.  Mary,  Lam- 
beth (e),  and  Rex  v.  Holy  Trinity,  Minoriesif). 

Abbott,  C.J. — ^The  cases  cited  in  support  of  the  set- 
tlement in  Frees  are  perfectly  disUnct  in  their  nature  and 
circumstances  from  the  present.  The  question  is,  whether 
the  second  service  was  a  service  under  the  indenture.    The 

(a)  1  East,  58.  (d)  2  Bott  599. 

(fr)  1  B.  &  A.  116.  (0  Id.  595. 

(c)  1  East,  72.  (/)  3  T.  R.  605. 
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Sessions  have  formed  an  opinion  that  it  was  not,  though        1828. 

they  have  not  so  stated  it  in  express  terms,  and  I  think  they  v<^v^/ 

have  come  to  the  correct  conclusion.    There  has  been  too  "•  J^**o 
much  of  subtlety  and  refinement  introdaced  of  late  into  this         ^^ 

IlfBABITAaTS 

particular  branch  of  settlement  law,  and  it  is  time  that  some"^  of  Whit- 

plain  and  broad  rule  should  be  adopted.    There  must  be  an     ^^^^^^* 

express  consent  on  the  part  of  the  first  master  or  mistress, 

to  which  the  second  must  be  privy,  and  an  employment  by 

the  latter,  of  the  servant  in  the  same  capacity.    What  is 

there  to  shew  that  there  is  a  service  under  the  indenture'  in 

the  parish  of  Frees,  with  the  consent  of  the  mistress,  and 

the  privity  of  the  master  i    The  mistress  merely  does  not 

object  to  the  pauper  quitting  her  service,  and  the  master 

does  not  even  know  that  the  person  he  hires  is  an  apprentice, 

or  that  he  has  ever  been  in  any  previous  employment.    The 

contract  he  makes  with  him  is  not  a  contract  of  apprenUce- 

ddp,  but  is  one  of  a  totally  different  nature.    I  am  there* 

fore  of  opinion  that  this  was  not  a  service  with  die  consent 

of  Mrs.  Duiton,  nor  under  the  indentures,  and  consequently 

Ihat  no  settlement  was  conferred. 

'  Bayley,  J. — ^We  should  take  care  not  to  extend  this 
class  of  cases  of  settlement  by  implication  or  construction, 
which  we  should  do  if  we  held  that  this  service  conferred 
a  settlement.  The  service  must  be  under  the  indenture, 
with  the  full  consent  of  the  first  master,  and  the  full  know- 
ledge of  the  second.  Here  there  is  neidier  the  one  nor  the 
other,  and  therefore  Rex  v.  Asltby^-Ja-Zouch  decides  this 
case.  The  relation  between  the  pauper  and  Mr.  Jenkinson 
was  merely  that  of  master  and  servant,  and  had  no  reference 
to  a  service  by  apprenticeship, 

lIoLBOYD,  J.,  concurred. 

Order  of  Sessions  confirmed  (a). 


I 


CA9»SI  IK  TUm  KIHO'S  BK«CH» 


JP<|jUEqf»  KiEKLKY  and  Anotber*  Aw^gpees  of  TaoMPSON  v. 

•  HoDasoN. 


S^p^JS^at  Trover  for  three-fourtlis  of  a  ship  eMeATkgBrkUk 
"ortgas^*  ^  Qlf€a».  Plea»  Not  Guilty,  At  tl^  trials  before  B^yl^^  i, 
ihares  in  her,  at  the  last  Smmaur  Araaees  for  the  county  of  Norihmmbar^ 
foradkM^dne  ^^  ^  plaii^ff  had  a  verdict,  aubject  to  the  opiimnof 
l^^b^il  *«  Court  upon  the  foUowiog  caae  :— 
lowed  by  the      John  ThonuMon,  the  baakrept^  before  and  ai  the  time  of 

latter  to  retain  ...  «•/•  *        %  «i 

the  iole  pot-    executing  the  udeoture  hereinafter  mentiQiied,  ms  the  SQle 
IS^T^^  owner  of  the  ship  called  The  British  Chteeu,  registered  ia 


control  of  the  ^is  name  in  the  port  of  Newcasik.  The  indenture  bore  dstei 

Teitel,  nntil  he 

becomes  bonk-  and  was  executed  by  the  bankrapt,  on  the  S4lh  Jtme,  1819, 
tbSnch^  re-  ^""^  ttftor  setting  out  the  ship's  register,  witnessed,  that  ia 
te^u^  Mte  *  ^**'^'^  ^  "^"^  the  sum  of  2400/.  owing  bj  die  bankrupt 
had  been  com-  to  the  defoudant,  and  in  consideration  of  ten  ahMlings  paid 
Held,  that  the  bj  the  defendant  to  the   bankrupt,  the  latter  '*  bargained, 

ptuiMd^to^tbe  *^'^»  ^^'  *^  ^^®  former,  his  executors,  &c.  all  those  three- 
assignees  on-    fourth  parts  or  shares  of  aad  in  the  said  ship,  &c.  with  the 

der  the  statute    ,  ^  . 

siJac.  1.  c.  19.  like  share  of  the  masts,  &c«  to  the  same  belonging.  To  hold 
trover  woald  ^P^^  certain  trusts,  and  subject  to  certtfin  provisoes.'*  It 
BMii^^' ee  ^^^  ^^  protided,  that  upon  re-payment  by  the  bankrupt  to  the 
who  had  taken  defendant  of  91400/*  with  iateiest,  upon  the  d4lb  Jia^, 
the  ship  upon  1S29,  the  defendant  should  re^onvej  the  shares  of  the  ship 
fy^nh"emor!l  ^^  ^«  bankrupt,  and  covenanted,  that  if  the  bankrupt 
SH^^'  should  make  defouk  in  the  payment  of  the  £400/.  or  the 

interest,  at  Ae  time  apedHRei,  the  defendant  sfaoidd  have 
full  power  to  sell  three-fourths  ^  the  sfaipy^nd  (o  oonvej  the 
ship  to  the  purchaser  in  an  absolute  manner.  The  trusts 
were,  that  in  the  mean  time  the  defondant  dioidd  permit  the 
ship  to  be  freighted  by  the  bankrupt,  and  to  insure  the  ship 
fram  time  to  time,  to  ifae  amount  of  2400/.  in  the  name  of 
the  defendant,  but  ^t,  the  expence  pf  ihp  bankrupt.     At  the 
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time  of  the  execution:  of  the  indenture,  the  ship  was  absent        i823. 
from  her  port  of  registry  in  the  progress  of  a  voyage  to 
T^OTth  America,  but  the  forms  prescribed  by  the  Ship  Re>^ 
gistry  Acts,  as  to  the  transfer,  were  all  duly  complied  with.     Hodoioh. 
The  defendant,  at  the  time  of  making  the  indentare,  and* 
hitherto,  has  resided  at  Shadwell,  in  Middlesex.    The  ship 
returned  to  the  port  of  Newcastle,  in  Juiy,  18 19,  since  which 
time,  up  to  the  7th  February,  182^,  she  has  been  constantly 
employed  by  the  bankrupt  in  die  loading  and  carrying  eoals 
from  Newcastle  to  London,  for  his  use,  and  on  his  sold 
account ;  and  the  bankrupt  continued  in  the  actual  posses- 
sion of  die  ship^  and  managed  and  navigated  her  widiout  the 
hiterference  or  control  of  the  defendant,  from  die  time  of 
makuig  the  indenture  up  to  the  enid  7th  February,  1822. 
In  December,  IS21,  and  in  January,   1622,  the  banknipt 
committed  several  acts  of  bankruptcy,  and  a  commission  of 
bankrupt  issued  against  him  on  the  7th  February,  1822, 
under  which  he  was  duly  declared  a  bankrupt,  and  the  plain- 
tiffs were  appointed  his  assignees ;  and  upon  that  day,  there 
being  one  year  and  a  half  of  interest  only  due,  the  defendant 
took  possession  of  the  ship,  which  he  has  since  refused  to 
deliver  up  to  the  plaindffs  on  demand.    The  bankrupt  never 
in  any  manner  parted  with  or  disposed  of  the  remaining  one- 
fourth  part  of  the  ship.    The  question  for  the  opinion  of 
the  Court  is,  wbedier  the  said  diree-fourth  parts  of  the  ship 
passed  to  the  plaintiffs  under  the  commission ;  if  the  Court 
shall  be  of  opinion  in  the  affirmative,  the  verdict  to  stand ; 
otherwise^  a  nonsuit  to  be  entered. 

Campbell,  for  the  plaintiffs.  The  question  in  this  case 
Aepends  upon  the  construction  of  SlJac.  i.  c.  19*  s.  II, 
which  enacts,  that  if  any  person,  at  such  time  as  he  shaH 
become  bankrupt,  diall,  by  the  consent  of  the  true  owner, 
have  in  his  possession,  order,  and  disposition,  any  goods 
br  chattels,  whereof  he  shall  be  reputed  owner,  and  take 
upon  bim  the  sale,  idtenuion,  or  dispontion,  as  owner ;  in 


KlRKLBY 


960  OASES  IN  THX'  KINC?S  BBNOH,.   ^ 

1823.  every  sach  case  the  commissiaiiers  shall*  have  power  to  uSL 
and  dispose  of  the  same,  for  the  benefit  of  the  creditors* 
Now^  the  transaction  which  gave  rise  to  die  present  action 
HoDGsov,  ^  clearly  within  both  the  words  and  the  spirit  of  this  clause. 
It  will  not  be  disputed,  that  if  the  whole  of  die  ship  bad 
been  transferred  by  the  mortgage  deed,  the  whole  wouid^ 
under  the  circumstances  of  the  case,  have  passed  to  the 
assignees,  and  it  only  remains  to  consider  whether  part  only, 
being  transferred,  can  vary  the  case.  The  defendant  here 
stands  in  the  situation  of  a  mortgagee  without  possesaoo, 
and  never  having  taken  the  possession  out  of  the  bankrupt, 
or  vested  it  in  himself,  he  is  without  title  to  the  ship  as 
against  the  assignees.  The  statute  of  James  is  in  no  degne 
repealed  by  the  Registry  Acts,  and  the  compliance  with  the 
requisites  of  the  latter  will  not  take  the  case  out  of  the 
operation  of  the  former,  if  ttie  bankrupt  retains  possession 
with  the  knowledge  and  consent  of  the  purchaser.  Tliis  has 
been  decided  in  Hay  v.  fairbaim  (a),  and  the  deciaon  of 
this  Court  in  that  case  was  subsequently  confirmed  in  the 
Exchequer  Chamber  (ft).  The  only  ground,  therefore,  on 
which  the  defendant  can  rest  hb  case,  is  the  fact  that  the 
property  in  one-fourth  of  the  ship  remained  in  the  bankrupt, 
and  did  not  pass  to  the  defendant  under  the  deed.  If  it 
could  be  contended  upon  the  facts  of  this  case  that  the  bank- 
rupt and  the  defendant  were  tenants  in  common  of  the 
vessel,  then,  indeed,  it  must  be  admitted  that  the  whole 
property  would  not  pass  to  the  assignees ;  but  if  there  is  a 
separate  and  distinct  ownership  by  the  bankrupt  of  one- 
fourth,  and  by  the  defendant  of  the  other  three-fourths,  the 
former  retaining  and  exercising  the  full  possession  and  dis- 
position of  the  whol^  with  the  consent  of  the  latter,  then 
the  whole  does  pass  to  the  assignees.  Here  the  parties  are 
not  tenants  in  common,  they  are  separate  and  distinct  owners 
of  separate  and  distinct  shares  of  the  vessel ;  the  bankrupt 
retains  the  possession  of  the  whole  by  the  sufferance  of  th^ 
(a)  t  Bam*  ^  Aid.  193.  (6)  3  Brod.  ^  Butg.  tli, 
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defendant^  and  therefore  by  the  dear  sense  and  meaning  <rf  ia28. 
the  statute,  the  whole  has  become  the  property  of  the  as- 
signees ;  for  the  defendant  is  only  mortgagee  without  pos^- 
session,  and  consequently  has  no  title  as  i^nst  them.  Honoioii. 
Byall  V.  Rotte  (a). .  The  defendant  will  probably  rely  upon 
Ex  parte  Flyn  (b),  as  an  authori^  in  point,  bnt  the  principle 
there  laid  down  does  not  by  any  means  go  the  length  of  de« 
iieating  this  action.  There  the  property  was  an  undivided 
•property,  of  which  die  petitioners  and  the  bankrupt  were 
tenants  in  common,  and  the  possession  of  die  baidurupts  was 
not ''  a  possession,  order,  and  disposition,''  within  the  mean* 
ing  of  the  statute.  In  both  these  particnlarB,  therefore,  that 
case  is  perfectly  distinguishable  from  the  present.  In  Cold* 
well  ▼•  Gregory  (jc),  .which  was  decided  upon  the  same 
grounds  as  Ex  parte  Flyn,  such  a  case  as  the  present,  is  ex- 
pressly  excepted  as  widiin  the  statute,  for  it  is  there  said  by 
Thompson,  C.  B.  that  the  statute  does  apply,  *'  where  pro- 
perty has  been  bon&  fide  assigned  by  the  bankrupt,  on  good 
consideration,  but  he  is  still  suffered  to  keep  possession.'' 

Parke,  for  the  defendant.  The  parties  are  tenants  in 
common  of  the  ship,  and  that  circumstance  takes  the  case 
out  of  the  statute.  In  order  to  bring  a  case  of  this  descrip- 
tion  within  the  statute,  there  are  two  propositions  whidi  it 
IS  necessary  to  establish;  firsts  that  the  true  owner  be  a 
distinct  and  separate  person  from,  and  independent  of,  the 
-apparent  owner;  and,  secondly,  that  the  possession  of  the 
tbankrupt  is  such  as  is  calculated  to  obtain  for  him  a  false 
credit.  This  is  the  construction  put  upon  the  statute  by 
Lord  Redesdale  in  Joy  v.  Campbell  {d)^  in  giving  judgment 
upon  the  construction  of  the  Irish  act,  11  8c  12  Geo.  3.  c.  8. 
'8.  9,  which  is  framed  in  similar  terms  to  the  statute  of 
James*    The  same  construction  was  put  upon  it  by  Lord 

(a)  1  Atk.  165.  (d)  1  Schoales  &  Lefroy'8  Irish  CC. 

(6)  Id.  185.  temp.  Lord  Redesdale,  3S8. 

■'    (e)  1  Price,  119. 
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t8SS.       JSardmicke,  in  £ya//  v^  Boik;  but  tbe  present  case  19 
•>^v^      perfectly  diatinguishabdie.  {rom  the  latter.    HeK  the  baiikr 
KisKLBw     j^i^  ^  iIj^^  {^jJ  pro|»erty.m  a  foucth  ahare  of  the  shijs 
HaBOMm.     and  is  Absolutely  entitled  to  tiie  possesskm  of  that  riiare 
dawn  to  the  aiomeiit  of  bis  bankruptcy ;  be  asiigns  only 
three-fourth  shares  to  die  defendant.    Now  two  persons 
cmuiot  ke  in  poeaessioii  laf  this  deacription  property  at  the 
aai^e  tiBie ;  the  ^bankrupt  is  in  poaiession  of  lone  foisfth  it 
bis  own  H^t,   and  the  defendant  cannot  he   in  posse^- 
•ioB^of  it^himseli^  nor  can  theliankfupt  be  in  posseauon  ef 
it  .by  the  defendant's  .aufeance.    The  case  indeed  £odi^ 
fhat  the  bankrupt  navigated  the  vessel  for  his  <iwn  benefit; 
but.it  does  not  find  that  be  appomted  tbe  captrai^  nor  that 
he  effedted  the  insuranee  upon  her;  both  which  acts  of 
general  ownership  were  found  in  the  case  of  Hay  ▼.  Fair- 
iqiru.    There  are  Jio  circumstances  in  diis  case  calculated 
to  excite  a  belief  that  ibe  bankrupt  was  the  sole  owner^  or 
jbo  obtain  him  a  false  itredit  in  that  character.    The  ostensi- 
ble'situation  which  the  bankrupttassumed  in  reference  to  ths 
'         vessel,  was  merely  that  of  having  the  possession ;  and  the 
£sir  inference  to  be  drawn  from  that  circumstance  ia,  that 
beis  part  owner,  and  no  more;  that  he  has  some,  title  and 
interest  in  the  ahipi  but  not  the  whole.    The  register  is  .the 
ou\y  decisive  and  proper  proof  ot  die  real  interest  in  tbe 
ship,  and  of  the  parties  in  whom  it  is  vested;  and  by  tfalb 
register  it  appears  distinctly  that  the  bankrupt  is  the  oifner 
jof  one  fourth,  and  the  defendant  of  the  other  three  fourths. 
It  is  indeed  laid  down  by  Lord  Hardmch^  \skRyaU  v^  £eflr, 
*'  that  where  a  vendee  Jeaves  goods  bought,  in  tbe  posses- 
sion of  the  bankrupt*  he  confides  as  much  in  thcgcncfal 
credit  of  .die  bankrupt,  as  that  creditor  who  has  taken  only 
a  bond  or  note ;"  but  that  observation  clearly  applies  only 
>to  a  voluntary  trust,  and  does  not  extend  to  a  case  where  th(e 
bankrupt  has  a  right  to  the  possession  independent  of  the 
•trOst  r^>6e€d  in  him  by  the  vendee.     The  present  quesUon 
is  one  of  infinite  importance  to  all  part-owners   pf  ships ; 
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for  if  die  olaim  of  lhe9e  plalatiflb  is  16  be  substantiatedi:  no       1823. 
part-owaer  cmi  be  secure.    It  lies  been  the  pracUce  of  the      ^"^^^^ 
court  of  admiralty  firom  very  remote  times^  under  some  cir-  «• 

cumitaaoes^  to  take  the  disposiuon  of  a  vessel  from  one  ^^^^^^^ 
part-owner,  and  to  bestow  it  on  another  (a);  but  a  decision 
iu  favor  of  the  present  plaintiffs  must  work  a  mischievous 
revolution  in  that  practice.  There  are,  howeverj  several  cases 
decisive  of  the  defoidant's  title  to  retain  bis  tbree^fourths  in 
this  case.  GiUespy  v.  CoutU  (b),  and  Ex  parte  Ffyn  (c),  were 
both  decided  against  the  assignees  upon  the  very  ground  that 
SDUst  govern  the  present  case,  namely,  that  the  bankrupt  and 
the  defendant  were  tenants  in  conunon,  and  Lord  Mansfield 
in  Mucklot0  v.  Mangles  (ji),  recognises  that  as  the  govefrning 
principle  of  those  cases,  where  (alluding  to  Et parte  Ffyn) 
he  says,  *^  it  was  necessarily  held,  that  the  tar  was  not  in 
the  possession  of  the  bankrupt ;  otherwise,  in  every  case  of 
tenancy  in  common  with  a  bankf  upt,  the  act  of  bankruptcy 
would  vest  the  entire  property  of  the  chattel  in  bis  aa- 
signees.^  The  case  of  Caldwell  v.  Gregory  (e),  is  another 
authority  for  the  present  defendant,  and  indeed  carries  the 
principle  now  contended  for  farther  than  is  necessary  in  re- 
ference to  this  action,  because  there  the  case  found  the 
bankrupt  to  have  appeared  to  due  world  as  sole  owner,  which 
certainly  does  not  appear  in  the  present  case.  [Boy/qy,  J. 
The  argument  then  must  go,  if  admitted  at  all,  to  this  ex- 
treme lengthy  that  when  a  bankrupt  mortgages  all  his  good% 
but  retains  the  possession,  the  case  is  within  the  statute ; 
but  that  when  he  mortgi^es  nine-tentb^^  it  is  not.]  Certamly 
the  argument  does  go  that  length,  and  in  justice  also  it 
shouhi  be  so  held.  The  Court  will  not  be  desirous  of  e»» 
larging  the  operation  of  a  statute  so  injurious  to  ship-owners^ 
[Baylejff  J.  It  is  dear  that  the  banknipt  here  once  ap» 
peered  to  the  world  aa  sole  ownerj  what  is  them  at  any 

(a)  Abbott  on  Shipping,  91,  (d)  1  Taunt.  S18. 

(6)  Ambler,  65t.  (c)  i  Price,  119. 

(c)  1  Atk.  1S5. 
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1823.        subsequent  time  to  dter  that  character  f]    The  alteratioD  of 
the  register  altered  his  character.    The  register  was  open  to 
public  iospectiony  and  a  view  of  it  would  at  once  have  in- 
HoDoioir.     formed  all  die  world  of  the  change  of  ownerriiip  which  had 
taken  place. 

Camfbdlf  in  reply,  contended^  that  as  die  bankrupt  had 
once  been  sole  owner  of  the  ship,  and  as  die  defendant  had 
never  taken  any  measures  to  render  it  notorious  to  the  world 
that  he  was  only  part  owner,  he  was  to  be  treated  as  sole 
owner  within  the  meaning  of  die  statute^  and  consequendy 
the  whole  of  die.  property  passed  to  the  plaintiffs.  Be 
cited  Ex  parte  Dytier(a),  lAngard  v.  Mes9Uer{b),  and  CH- 
fin  V.  Enderby,  in  error  (e). 

Baylet,  J.(cO« — If  di^  decision  of  this  quesdon,  ia 
favor  of  die  plaintiffs,  would  trench  in  any  degree  upon  the 
doctrine  laid  down  in  Caldwell  v.  Gregory,  die  Court,  cou- 
stituted  as  it  is  at  present,  would  take  time  ^to  consider 
their  judgment ;  but  I  am  of  opinion  that  this  case  is  plainly 
distinguishable  from  that,  and  that  it  is  clearly  within  die 
mischief  and  the  spirit  of  the  statute  £1  Jae.  1.  c.  19* 
s.  11.  Without  attending  to  the  precise  words  of  the  sta- 
tute, the  object  of  it  is  to  declare,  'that  where  the  true  owner 
suffers  another  person  to  remain  in  possession  of  goods 
and  chattek,  so  that  he^  has  the  apparent  ownership,  and 
the  apparent  owner  becomes  bankrupt,  the  assignees  under 
his  commission  shall  be  entitled  to  take  them  from  die 
true  owner,  and  sliall  be  at  liberty  to  treat  them  in  die 
same  manner  as  the  true  owner  had  consented  that  the 
party  should  himself  treat  diem,  namely,  as  if  they  really 
were  his  goods  and  chattels.  The  effect  of  leaving  goods 
and  chattels  in  the  possession  of  a  man  who  is  not  the  true 
owner,  is  to  enable  him  to  obtain  a  false  credit.     He  obtams 

(a)  2  Rose's  Cb.  C.  256  and  (c)  Ante,  vol.  i.  570. 

349.  (</)  Abbott,  C.  J.  and  Bettf  J.  were 

(6)  Ante,  495.  absent. 
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crecKt  thmHgh  tlie  medram  of  the  trm  owner  c^  the  goods,  1823. 
ihid  it  i»  a  principle  of  commoft  justice^  that  the  nmn  wha 
ha»  enabled  aoolher  to  impose  upon^  the  rest  of  the  woiM, 
should;  m  each  case,  be  the  oidy  suflReren  OrigbaUy,  Hodgiov. 
Th&mpsoHp  die  bankrupt,  was  the  owner  of-  the  wlnde  of 
this  ship;  he  was  not  ody  the  person  who  did  the  act  of 
registering  the  Tesse),  bat  he  was  originaHy  die  appaient 
and  the  trtw  owner  of  the  whole.  That  was  die  sitoaticm 
in  which  the  world-  had  a  right-  ortginaHy  to  consider  him* 
Afterwards,  by  what  at  present,  I  call-  a  secret  act  between 
him  and  die  defendant,  he  mortgages  to  thektler>  not  the 
whole,  but  Aree-fourtbs  of  the  ship^  Ihe  defendant  does 
no  act  whatever,  to  nMke  it  generally  notorious  diat  diere 
had  been  any  alteration  in  die  ownendip.  The  registiy  acts 
are  undoubtedly  complied  widi;  hot  it  was  decided  in  the 
case  neferred  to  of  Hv^  v.  J^sMaJm,  and  previously  decided 
in  dM  case  of  Mobimon  v.  MaedanndHa),  that  thai  is  not 
to  be  consideied  aa  any  notice  to  die  world ;  for  that  the 
registry  acts  were  made  alio  in  tuitu,  the  olgect  being  not 
to  give  notice  to  the  world,  but  to  dM  government,  and  the 
government  only«  Making  an  alteradon  in  the  ship's  re- 
gister is  considered  1^  diese  determinations  as  much  an  act 
of:  secrecy,  as  the  a^ual  execudon  of  die  conveyance  itself. 
If  the  party  conthuied  afterwards  to  the  world,  independ*' 
tady  of  the  register  acts,  die  apparent  owner,  that  woukl 
ant  vary  the  case.  It  is  argued,  on  the  part  of  the  de- 
Cendant,  diat  if  this  bad  beep  a  conveyance,  not  of  diree- 
fowths  of  die  vessel  only,  but  of  the  whole,  dien  the  case 
wonld  equally  be  within  the  statute ;  but  it  is  said  that  die 
case  is  out  of  the  statute,  because  it  is  a  conveyance  of  part, 
only  of  the  vessel.  See  to  what  that  argument  would  lead, 
and  what  mischievous  consequences  it  would  be  calculated 
to  produce.  A  man  is  originally  owner  of  all  die  stock  in 
trade  in  his  shop  or  warehouse,  and  he  ass^^ns  ninety-nine 
out  of  a  hundred  parts  to  a  creditor,  in  order  that  the  ere- 

(«)  5  M.  &  8.  tfS. 
VOL.  II.  3  I 
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ditor  may  be  secure  of  liis  debt,  and  then  he  remains  in 
possession  of  the  whole,  and  he  says, .  '^  I  have  a  right  to 
remain  in  possession  of  the  whole,  and  the  case  is  not 
Houcso;f«     \vithin  the  statute,  because  in  consequence  of  my  asagn- 
ment,  I  am  tenant  in  common  with  you.  The  possession  can 
only  be  in  one  of  us,  and  therefore  I  have  as  much  right  to 
the  possession  as  youhave^  and:though  a  conveyance  of  the 
whole  would  have  been  widiin  the  statute,  yet  as  the  con- 
veyance reserves  but  a  small  portion  of  it,  the  statute  does 
not  attach."    I  think  that  is  a  proposition  which  cannot 
be  maintained ;  and  I  am  of  Ofwiion  thai  the  diafinction 
attempted  to  be  taken,  between  the  case  where  the  pai^ 
conveys  the  whole,  and  certain  definite  aliquot  parts  of  the 
whole,  cannot  be  supported,-  if  we  look  to  the  miachieb 
which  the  statute  was  intended  to  prevent.    It  .is  said  that 
the  bankrupt  is  entitled  to  retain  the  posaession.    So  he 
may;  and  if  the  person  to  whom  the  assignment  is  made 
takea  care  to  make  it  notorious  that  there  has  been  a  chai^{e 
in  the  ownership,  and  that  tbei  party  who  was  originally  the 
owner  of  the  whole  cesised  so  to  be,  and  remained  owner 
only  of  a  smiller  part,  then  the  mischief  of  the  statute  of 
James  would  be  obviated ;  but  if  he  allows  the  man  who 
has  one-fourth  only  to  continue  the  apparent  owner  of  the 
other  three-fourths,  the  case  is  as  much  within  the*  statute 
as  if  the  assignment  had  been  of  the  whole,  and  he  allowed 
him  to  continue  apparent  owner  of  the  whole.   The  different 
aliquot  parts  of  a  ship,  in  respect  of  the  property,  m^  be 
considered  as  distinct  sut^jects;  but  suppose  1  have  one- 
fourth,   and  another  person  has  diree-fourths,  if  I  aUow 
him  to  appear  to  the  world  as  if  he  were  the  owner  of  the 
whole,  I  allow  him  to  obtain  credit  to  the  extent  of  the 
whole.    The  cases  which  have  been  referred  to  on  the  part 
of  the  defendant,  do  not  seem  to  me,  in  any  respect,  to 
beai'  out  the  argument  contended  for.    The  case  decided  by 
Lord  Redesdale  of  Joy  v.  Campbell,  k  clearly  distinguish- 
able from  this.    In  order  to  bring  a  case  within  the  statute. 
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tbe  party  must  cohtihue  the  apparent  owner  with  the  con*, 
sent  of  the  true  owner  at  the  period  when  the  bankruptcy 
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attaches.     In  that,  case  dne  of  tbe  copartners :  of  a  trading  v. 

firm  put  his  brother  iqto  possession  of  certain  shares  in  the  Hodgson. 
coQcerny  as_  trustee,  and  by.  his  will  made  him  residuary 
legatee,. and  also, his  exedutor.  Whq  was  the  true  owner  of 
the  shares'?  The  true  oHvn^r  was  the  cestui  que  trust,  and 
the  brotfier  united  in  himself  ^  the  same  time  the  two  cha« 
racters  of  tnutee.and  executor,  and  from  that  time  he  con- 
tinued to  .hold:  the  shares  not  whoUy  in  his  previous  cha? 
meter  of  trustee,  but  in  .hi»  character  of  executor*  The 
two  characters  united  in  one  and  the  same  person;  and  un- 
less  from  that  time  he  had  continued  to  hold  in  his  character, 
of  executor,  there  would  have  been  no  other  person  who. 
could  claim  the  property.  That  case^  therefore,  seems  to 
me  to  depend  upon  this  plain  and  intelligibie  principle, 
namely,  that  as  soon  as  the  cestoi  que  trust  died,  the  person 
put  in  possession  as  trustee  became  executor;  and  he  held 
the  goods  in  that  and  no  other  character;  and  at  tbe  p^od 
of  his  bankruptcy  he  could  not  be  .considered  as  holding 
the  goods  as  a  ^neral  trader.  The  case  of  Ex  parte  Ffyn 
is  plainly  distii^uishable  from  the  present. .  The  tar  there 
was  upon  the  quay  at  Liverpool^  and  before  it  got  .into  the 
warehouse  of  Matthews  the  bankrupt,  it  became  the  joint 
property  of  the  petitioners  and  himself^  and  though  when 
deposited  in  Matthews^s  warehouse  it  became  apparently  his 
property,  yet  he  had  not  an  interest  in  tbe  whole ;  and  that 
seems^to  me  to  be  the  proper  ground  upon  which  that  case 
ought  to  be  decided ;  not  upon  the  ground  that  the  bankrupt 
had  the  custody  only,  with  a  view  to  a  particular  division 
of  the  property,  but  that  before  he  obtained  any  credit  upon 
the  tar,  and  before  it  got  into  his  warehouse,  he  was  not 
the  sole  owner,  but  owner  to  the  extent  of  one-third  only. 
Put  that  case  differently,  and  see  whether  the  same  conclu- 
sion should  be  deduced  from  it.  Suppose  Matthews,  beii^ 
•sole  owner  of  the  tar,  had  secredysold  two-thirds  of  it  to 
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ld23.       another  penon,  tipoii  t  coatract  diat  it  flhoold  icmuB  stB 
^■^v*^^      in  his  poflsemon  wnil  it  coidd  be  dnpped,    and    in  ikt 
KiRKLET     ^^^  ^^     brfore  it  was  shipped,   he  becanw  beBbapt, 
HoDGsoii.     would  the  same  conclttsion  follow  i    I  Aink  the  dedrioa  of 
die  Court  in  that  case  woidd  oondttde  nodiii^  «pon  Ait 
state  of  facts,  because,  under  sndi  ciitmuaUPoea,  I  trioe  k 
to  be  dear,  that  if  die  patty  ¥rfao  bad  origpuuDy  dw  uuntfr 
sliip  of  the  whole  property,  and  who  IumI  the  apfsat 
ownendiip  comtintting  in  him  dopim  lo  the  period  of  kh 
bankruptcy,  the  case  woftM  be  widun  tbe  atatate.    Thatii 
the  ground  on  ^KUch  the  case  of  Mutkhm  ▼•  Mttm^e$wm 
decided  by  Loid  MamtfiM.    It  ia  upeo  the  aaaae  pnad^ 
also  diat  Tkom^frnm,  C  B.,  for  vhoae  jvdgfnetit  mo  oua 
liviiig  caa  entertain  a  higher  respect  than  wiyaeK^  decafad 
the  case  of  Caldmell  if.  Oregory.    To  ^p4oin  did  tbe  hneb 
in  that  case  originally  belong  ?    Were  diey  e^ier  Ae  sole  mi 
separate  propeity  of  Ae  bankrupt  i  If  they  bad  beeai,  I  mtm 
that  that  case  would  be  a  powerful  authority  in  opposhisi 
to  the  opinion  whidi  I  fsihiinBi  upon  4m  pwamt  caae.  But 
it  nmy  be  collected  froai  ^t  case  dnt  thej  wese  Web 
made  during  die  period  of  the  partnsnhip,  mmd  Aat  coa* 
stitutes  a  plain  distiaotian  between  that  case  asul  die  presest 
In  the  case  of  Gilhtpie  v.  Omits  no  ^pieatioii  nraae  upas 
the  statute  of  James;  and  therefore  it  doea  not  beariqpos 
the  present  ^estien.    My  opinion,  on  die  paeaent  iiiisniw, 
is  founded  upon  diese  grounds,  namely,  that  TAon|pioa,  tb 
bankrupt,  was  oiiginidly  the  sole  owner  of  the  veaael;  tial 
it  was  notorious  to  the  worid  he  was  ao ;  and  that  ao  act 
was  done  by  the  defendant  to  prevent  ^t  aotoriety  eoa- 
tinoing  down  to  die  period  of  the  bankruptcy.    .1  thiak  thil, 
snasmuch  as  the  defendant  allowed  the  ap|wuBat  owneokip 
to  remain  in  TAohqmou  down  to  the  time  of  bis  faaakraplcy, 
^e  assignees  have  a  right  to  say,  that  the  ^ppaient  owno^ 
•ship  so  continniag  gives  them  a  right  to.  daim  ^HtMW  tbcs- 
fourths  of  the  ship,  because  he  who  was  the  true  owner  kal 
allowed  (he  bankrupt  to  remain  to  aU  the  world  ihe  appi^ 
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reot  owner.    For  these  reuoas,  I  an  of  opioioa  that  the        1829. 
plaintifis  tfe  entitled  to  iodaamt.  ^*^>^/^M 

HoiROY0,J.— lamof  theiameopiniom  IthiiAthat,  Hodosou, 
inasmuch  as  the  defendant  suffered  the  bankrupt  to  continue 
in  the  actual  possession  do^n  to  the  time  of  his  bankruptcy, 
the  ^case  is  within  the  statute.  It  has  been  decided  that  a 
ship  is  within  the  statute  of  Jamet  as  well  as  other  personal 
property.  This  case  falls  precisely  within  the  words  and 
the  principle  of  the  statutCj  and  unless  a  distinction  can  be 
made  between  a  conveyance  of  the  whole  and  of  part,  there 
is  notlung  to  prevent  the  operation  of  the  statute,  where  the 
party  is  in  the  actual  possession  of  the  whole.  The  posses- 
sion, then,  is  a  possession  in  fact.  If  a  person  who  be- 
comes the  real  owner  of  an  undivided  part  of  a  chattel,  and 
suffers  the  actual  possession  of  the  whole  to  remain  in  the 
.other  part  owner,  the  case  comes  within  the  act  of  parlia- 
ment, and  upon  that  principle  not  only  the  fourth  share  of 
this  vessel,  but  the  other  three-fourths  come  within  its  very 
words.  Here  the  defendant  permits  the  bankrupt  to  con- 
tinue to  have  the  actual  possession,  not  only  of  the  share 
which  remains  in  him,  but  likewise  of  those  shares  conveyed  ^. 
to  the  defendant.  The  mischief  which  it  was  the  object  of 
the  act  to  remedy,  was  to  prevent  a  person  obtaming  a  false 
credit  by  means  of  an  apparent  ownership  with  the  consent 
of  tlie  true  owner,  who  suffers  the  actual  possession  to  re- 
main in  him.  This  case  b  within  the  mischief,  and  I  think 
must  be  considered  within  the  words  of  the  act  Thb  case 
does  not  trench  upon  any  others  which  have  been  decided. 
I  do  not  think  it  necessary  to  make  any  further  observations 
after  the  elaborate  judgment  of  my  Brother  BajfUy.  It  is 
sufficient  for  me  to  say  that  I  concur  with  him  entirely  in 
opinion,  that  the  plaintiffs  are  entitled  to  judgment. 

Postea  to  the  plaintiffs. 

On  a  subsequent  day  Parke  applied  for  leave  to  have  the 
case  argued  a  second  time,  but  Bayley,  J.,  said  that  the  case 


> 
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r. 
Hodgson. 


having  been  mentioned  to  the  Lord  Chief  Justice,  who  col^ 
curred  in  the  propriety  of  the  dedsioB,  and  as  Holroyd,  3^ 
and  himself,  saw  no  feason  for  altering  their  opinion,  no 
advantage  would  be  gained  by  a  second  argument^  and 
therefore  it  was  refused.  -  * 


Sahtrdafff 
MatfS, 

By  TScBW.S. 
c*  6>  a  811111- 
mary  remedy 
in  given  before 
two  Justices 
for  the  Feco- 
▼ety  of  small 
titbesy  under 
the 


The  King  v.  Ambrose  Jbff£ry. 

JlSY  an  order  of  two  Justices,  the  defendant  was,  under 
7  &  8  PFilL  3.  c.  6,  and  53  Geo.  3,  c.  127,  directed  to  pvf 
to  fVilliam  Warner,  the  lessee  of  the  titlies  of  the  parisk 
of  Glemsford,  in  the  county  of  Suffolk,  the  sum  of  61,  for 
his  tithes  of  milk  and  calves  arising  in  the  said  parish,  and 
40f.  [increased  ^u^  ^o  ^^  ^^^  William  Warner,  together  with  his  costs  wf 
55  Geo  ^l.  charges,  llie  Sessions  on  appeal  confirmed  the  order,  solh 
G.  itr.  s.  4.];  ject  to  the  opbion  of  this  Court  upon  the  followine  case:— 

by  s.  7,  which  r    ^  ,         ,      .  ,    .  •  j 

^  ne  respondent  having  proved  the  notice,  summons,  and 
order,  and  his  title  as  lessee,  and  that  the  value  of  die 
tithes  was  of  the  amount  demanded,  the  appellant  claimed 
to  be  exempted  from  the  payment  of  the  said  tithes,  oo 
the  ground  of  a  modus  which  covered  it,  and  tendered 
evidence  of  the  existence  of  such  modus,  but  the  Cosit 
rejected  the  evidence,  being  of  opinion   that    they  had  no 


gives  an  ap- 

Seal  to  the 
essions,  the 
certiorari  is 
taken  away, 
*'  unless  the 
t'UU  of  the 
tithes  should 
be  in  ques- 
tion ;"  and  by 
s.  8,  if  any 
person  com- 
plained against  for  subtracting  tithes,  should  insist  before  two  Justices,  upon  anr  prr- 
scription,  composition,  or  modus  decimandi,  agreement,  or  tUU,  in  order  to  free  hSsidf 
from  the  tithes  claimed,  and  deliver  the  same  in  writing  to  the  Justices,  suhscxiited 
by  him,  and  should  give  tlie  party  complaining  security,  to  the  satisfaction  of  tk 
Justices,  to  pay  all  costs  and  damages,  as  upOn  a  trial  at  law,  to.  be  hsid  for  that  p■^ 
pose  in  any  superior  court,  should  be  plven  against  him ;  in  case  the  prescription,  Ax. 
should  not  upon  snch  trial  be  allowed,  in  such  case  the  Justices  lAiouUI  forbear  to  give 
any  judgment  of  the  matter,  and  the  party  complaining  should  be  ut  libcirty  to  prosecitr 
him  for  the  subtraction  in  any  Court  in  which  he  might  have  sued  before  the  act.  QiwTf, 
IVhethcr  by  tliis  act  the  Justices  have  jurisdiction  to  try  a  modus  decimandi?  At  ail 
events,  where,  after  summons  and  appearance,  two  Justices  made  an  order  oodcr  tkis 
statute  upon  a  defendant  to  pay  the  value  of  certain  small  tithes,  and  upon  the  trial  d 
an  appeal  against  the  order,  the  defendant  then,  for  the  first  tiwUf  offered  evidence  of  a 
modus  deciiuandi,  which  was  rejected  :— Held,  that  the  Sessions  did  right,  and  U»t  if 
the  defendant  meant  to  avail  himself  of  a  modus  as  ground  of  defence^  he  was  bovs^ 
to  submit  his  evidence  to  tlie  two  Justices  in  the  first  instance. 
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power  to  try  the  question.  The  defendant  had  not  offered 
any  evidence  of  the  modus  when  the  case  was  heard  before 
the  Justices  by  whom  the.  order  wai(  made.  The  question 
for  the  opinion  of  the  Court-  is,  whether  the  Sessions,  under 
the  abovescircuinstancesy  properly  rejected  the  evidence  of 
a  modus. 


The  King 

jBFfJIttY. 


H.  Cooper^  in  support  of  the  order  of  Sessionsi  having 
intimated  that  he  meant  to  rely  on  two  points,  first,  that  the 
Sessions  had  no  jurisdiction  to  try  a  modus;  and,  second, 
supposing  they  had,  yet  inasmuch  as  the  defendant  had 
offered  no  evidence  of  a  modus  before  the  Justices,  by  whom 
the  order  was  first  made,  the  Sessions  exercised  a  sound 
discretion,  in  rcgecting  die  evidence,  tiie  Court  called  upon 

• 
SiorkSf  contrd.  The  question  m  this  case  arises  upon 
the  construction  of  7  &  8  tVill.  3.  c.  6,  which  gives  a  sum- 
mary jurisdiction  to  two  Justices  agaidst  persons  for  not  set- 
ting out  tithes  where  the  amount  claimed  does  hot  exceed 
409.,  which  act  is  extended  by  53  Geo.  3.  c.  127«  s.  4.  to 
cases  where  the  amount  dsumed  does  not  exceed  10/.  By 
sec.  7,  of  the  first  act,  an  appeal  is  given  to  the  Sessions, 
to  whom  power  is  given  to  confirm  the  judgment  of  the  first 
two  Justices,  and  award  costs.  The  same  section  declares, 
that ''  no  proceedings  or  judgment  had  or  to  be  had  by  virtue 
of  this  act,  sliall  be  removed  or  superseded  by  virtue  of  any 
writ  of  certiorari,  or  other  writ,  out  of  His  Majesty's  Courts 
at  Westmittsier,  unless  the  title  of  the  iithfis  should  be  in 
question;**  and  by  sec.  8.  it  is  enacted,  ''  that  if  any  person 
complained  of  for  subtracting  or  withholding  any  small 
tithes.  Sec,  shoidd,  before  the  Justices  to  whom  such  com- 
plaint is  made,  insist  upon  any  presctiption,  composition, 
or  modus  decimandi,  agreement,  or  title,  whereby  he  is,  or 
ought  to  be  freed  from  payment  of  the  tithes  claimedi  and 
deliver  the  same  in  writing  to  the  Justices,  subscribed  by 
Itini,  and  should  then  give  to  the  party  complaiqing  reason-^ 


•• 
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ftreagth  af  hit  casc^  but  was  al  liberty  to  leaonm  himadlf       f^^ 

for  the  trial  at  Ibe  Seatioiia.   -He  imt  aot  in  dbe  Mtustioa 

of  a  person  agftinst  wkom  aa  actkiDwas  broiq^  irin,  ia 

tbefintioatuic^  would  be  bound  to  disdote  die  whok  of     ^v^^ 

bis  case*   flUs  was  a^ununaiy  proceeding  before  tifo  Jus* 

tioe%  and  be  was  at  liberty  to  loserte  tbe  atrength  of  Ui 

case  for  the  appellant  jurisdiction.    l%e  Sessions  tfaorefcre 

were  bound  to  receive  the  evidence,  and  at  all  events  they 

were  prematuiie  kt  r^ecli^g  iU  because  4here  was  no^qjg 

in  sec.  S«  to  restrain  then  from  determaiing  die  question  of 

nodus.    The  ol^ecl  of  that  cbuise  was  only  to  give  tke 

parlgr  oempkined  against  the  |lriiriiegQ»  if  he  ebos^  ^ 

tiding  (he  ^^(Uestion  t>y  a  higher  tribune^  upon  entering  lalO 

security  for  costs.    Unless  the  Court  therefol^  ase  satisfied^ 

first,  that  a  modus  decimandi  is  a  question  of  title,  and,  se- 

cond»  that  Ae  Juatioes  haw  no  JomBcdoa  to  detsmrine 

that  questioi^  this  order  of  Sessions  must  be  quashed.    He 

eited  Sar  V.  jraA(/i0M(a> 

Coqp§f^  in  seppesi  of  the  older  of  Sessiom^  urged  the 
objeosiotis  with  which  he  octemendedy  *and  insisted  (hat  the 
Justices  "Who  Or^ginaUy  beaki  the  case  had  no  jurisdiotictn  to 
entertain  the  question  of  uMdusy  and  that  the  Sessions  at  all 
events  exeicised  a  sound  discretion  in  i^ectiag  4HI  Ihe  ap- 
peal, evidence,  which  had  not  bean  lendeved  in  the  -fiM  in* 
stance*  Upon  the  finrt  poin^  he  contended,  that  the  ss.  7^ 
and  6«  wtsre  consistent  with  esch  othe^,  and  thoi|gh  (he 
word  **  title'*  was  found  alone  in  the  fennei^  jet  ^  onodus 
decimandi,  being  specifically  mentioned  in  the  latter  as  one 
of  (he  enumerated'  modes  of  defence  in  connection  with  the 
word  <*  litl^^  it  was  ^obvious  that  this  case  came  within  -the 
scope  of  iMeeotiea^  and  deprived  the  Jusrices  cf  jurisiUo* 
tion  upon  such  a  questton.  l^ooking  to  the  scQp^  of  the 
statute,  it  was  dear  Uuit  the  Justices  were  naerely  to  decide 
the  amount  of  (be  6thes  daimed,  and  the  moment  any  ques* 

(«)  1  Burr.  469. 
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tkm  of  tide  arose,  tkeir  jurisdiction  was  gone.  Questions 
of  mdchswere  of  infinity  'more  general  importance,  and 
iequiiii]^'  more  nice  deliberation  and  learning  than  a  mere 
qnes^n  as  to  ^o  was  entided  to  the  tifhes;  and  therefixe 
there  was  a  stronger  reason  in  this  case  why  the  caostmo- 
tton,  be  contended  for,  should  be  put  upon  the  statute. 
But  snpposn^  die  Court  not  prepared  to  pronounce  in 
his  fifivor  on  diis  part  of  die  case,  the  second  ground  of 
his  argument  was  unanswerable,  namel j,  diat  the  defendant's 
evidence  was  out  of  time  and  place ;  for  he  should  bavo 
submitted  it,  in  the  first  instance^  to  die  Justices  by  whom 
the  case  was  first  heard^  if  he  meant  to  arail  Imnself  of 
the  modus  as  a  ground  of  defence.  Upon  this  point  he 
dted  Rex  ^.  The  Justice$  of  Suffblk. 

Si&rkt,  in  reply,  contended,  diat  a  modus  deranandi  could 
not  by  any  constnicdon  be  considered  to  mean  a  question  of 
dde,  to  which  alone  the  restricdon  as  to  ttie  jurisdiction  of 
the  Jusdces  must  be  confined,  and  certainly  the  importance 
of  such  quesdons  was  no  reason  for  ousting  the  jurisdiction, 
because  questions  of  dde  required  as  much  knowie(%e  of 
the  law  as  was  requisite  in  adjudicadng  a  question  of  modus ; 
then,  secondly,  the  appeal  was  to  be  considered  as  an  ori- 
ginal hearing  of  die'  case,  when  it  was  competent  to  the 
appellant  to  bring  forward  firesh  matter,  although  it  had  not 
been  submitted  to  the  jurisdiction  from  which  the  appeal 
lay.  He  cited  Rex  v.  2%e  Commimimers  of  Appeals  m 
Metiers  of  Excise  (a). 

Abbott,  C.  J^ — ^As  at  present  advised,  I  am  strongly  in- 
clined to  ^nk  that  a  modus  decimandi  is  a  different  matter 
from  a  title  to  dthes,  and  inasmuch  as  the  title  did  not  come 
in  quesdon  widiin  the  meaning  of  the  words  of  the  appeal 
clause,  which  takes  away  the  certiorari,  I  think  the  cerUorari 
ought  not  to  have  issued ;  but  as  that  quesdon  should  rather 

(a)  3  M.  4e  S.  153. 


n^Rmd 
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liaTe  been  agitated  upon  a  rule  to  qonteh  the  certiorari  tbart        1829. 
bpon  tbe  present  ^le;'  Ifbich  is  to  quash  die  order  of  Sea* 
uoM,'  my  opiiiion  i^  Hot  groundbd  inpaa  diat  point.    I  am  ^ 

«lao  sMngly  inclm^  to  think  (but  I  ^houiil  take  a  litde  fur*  J»»'M^ 
iber  time  to  consider  the  subject/ if  it -Were  niecessarj  to 
decide  the  case  upon  that  ground)  that  the  eighth  section  is 
compiilsoiy  upon  the  party,  who  means  to  set  iip  a  modu^ 
that  be  shall  set  it  tii>  in  the  way  therein  directed.  In  prin- 
'4iple,  it  is  clear  t&at  this  act  of  pairliamebt  Was  blended  only 
to  apply  to  thdse  cases  in  which  the  tithes  were  actually 
due,  independently  of  any  dispute -upon  matters  bf'law, 
dther  with  regaid  to  the  person  receiving  them,  or  the  man- 
ner of  receiving  them.-  Wecaimot  doubt  that  that  is  the 
principle  of  the  act  Theotgect  of  it  was  to  give  to  the 
owner  of  tithes  an  expeditious  mode  of  recovering  idiem*; 
^nd  it  inust  be  obvious,  diat  a  cheap  and  expeditious  remedy, 
in  siich  cases,  must  be  no  less  benefidai  to  the  tithe  owner 
than  to  him  who  is  to  pay.  *  Every  suit  for  subtraction  of 
-tithes,  whether  inf  a  court  of  common  law,  or  a  court  having 
ecclesiastical  cognizance,  must  in  its  nature  be  very  expeh- 
rive,  and  of  course  equally  burthensome  to  him  who  claims 
and  hini  who  pays.  One  cannot  doubt  that  it  was  to  re- 
medy this  evil  that  the  act  was  passed,  and  if  the  eighth 
section  be  not  held  compulsory  upon  the  party  who  sets  up 
a  m6dus,  this  consequence  will  follow,  namely,  that  it  will 
be  in  his  power  eidier  to  submit  the  question  to,  or  with* 
draw  it  from  the  jurisdiction  of  the  Justices  at  his  own  wiH 
and  pleasure,  aq!d  the  party  claiming  will  have  no  option 
upon  the  subject.  It  must  come  to  this,  that  if  the  party 
called  upon  to  pay  chooses  to  say  that  the  Justices  shall  not 
try  the  question,  the  Justices  have  no  alternative,  and  cannot 
proceed;  but  unless  he  thinks  fit  to  object  to  Aie  jurisdic- 
tion, tbe  party  claiming  must  submit  to  the  jurisdiction  of 
the  Justices,  because  the  words  of  the  seventh  clause  are 
obligatory,  and  none  but  tbe  Justices  shall  decide.  That 
being  a  point  however  of  extensive  consequence,  I  should 


EA8TBR  TBRBly  90€lt¥H  GKO.  IT.  S8| 

that  point.    The  party  here  was  at  liberty  to  appeal  if  he        1828. 
found  himself  aggrieved  by  the  JndgBaent  of  'the  two  Jiistiees.      ^•^\^^^ 
The  judgment  of  the  two  Justices  was  founded  upon  all  the     ^'^  ^^^^ 
evidence  laid  before  them.    Bodi  parties  were  before  the     JanriRT, 
Justices,  each  being  competent  to  disclose  the  whole  of  his 
case.    The  evidence  was  all  os  one  side,  and  upon  that 
evidence  the  decision  of  the  Justices  was"  founded ;  but  die 
defendant,  who  afterwards'  compfadned  of  their  judgment, 
g;ave  no  evidence  upon  the  pointy  with  respect  to  which 
he  atteqipted  to  set  their  judgment  attde.    It  does  not  ap- 
pear diat  before  die  Sessions  conunenced,  he  gave  an^ 
notice  diat  he  meant  to  insist  upon  a  modus,  and  from  die 
nature  of  the  quesdon  there  was  notUng  to  indicate  to  die 
respondent  that  he  intended  to  rely  upon  diat  ground  of  de- 
fence ;  but  having  contented  himself  with  merely  gomg  before 
the  magutrates,  and  hearrag  the  evidence  on  die  part  of 
the  complainant,  be  then  goes  before  die  Sessions^  atid  for 
the  first  time  oflTen  evidence  of  a  modns.   I  diink  he  was  not 
at  liberty  to  do  that    Upon  the  words  of  thfa  statute  I 
entertain  some  degree  of  doubt,  whether  the  Sessions,  after 
having  heard  the  appellant's  evidence  in  support  of  a  modus, 
would  have  been  at  liberty  to  adjourn  the  further  consideni- 
don  of  the  case,  because  sec.  7*  directs,  diat  their  decision 
shall  be  final  and  condnsive.    But,  without  saykig  whether 
they  might  do  so,  in  order  to  pve  the  party  mddng  the 
claim  an  opportunity  of  bringh^  evidence  in  rej^y  to  that 
which  had  been  oflfered  in  sufqfKMft  of  the  modus,  such  u 
proceeding  would  of  necessity  produce  a  degree  of  expenee 
gready  beyond  the  value   of  the  dthes    in    dispute,  and 
thereby  tend  to  defeat  the  policy  of  the  act.    Upon  the 
other  pointi  I  am  of  opinion,  that  as  the  defendant  did  not 
'make  his  stand  upon  a  modus  before  the  two  Jusdces,  and 
did  not  give  proper  notice  before  the  Sessions  that  he 
meant  to  rely  upon  Chat  ground,  the  Sessions  eawrcised  a 
sound  discretion  in  rejecting  the  evidence,  .and  dierefoie 
their  order  ipust  be  confirmed. 


TheKiMO 
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HotBOTD,  J*  was  m  the  bail  court  during  part  of  the 
ai^ument,  and  declined  living  any  opinion  (a). 

Order  confirined. 

(a)  Btdf  J«  was  absenu 


Caose  of  ac- 
tioB  arote  on 
the  agthJa- 
Micry,  being 
tlie  first  day 
afthe/MTM 
year  of  the 
reigo  of 
Gm»4.  and 
declaration 
was  entiUed, 

next  after 
fifteen  days  of 
St.  fiUary,  in 
Hikry  Term 
in  the  third 
year  of  Ring 
George  the 
Fourth;" 
wiiich  would 
be  1st  FelfTU' 
orsf,  in  the 
fnartk  year  of 
the  reign:— 
Held,  on  de- 
murrery  that 
the  declara- 
tion was  pro- 
perly entitiedy 
thongh  plain- 
tiff appeared, 
in  terms,  to 
have  com- 
menced his 
action  before 
the  canse  had 
arisen. 


Law  v.  Fvok. 

JLrEBT  on  a  bail-bond.  The  declaration  was  entitled/ 
'^  Saturday  next,  after  fifteen  days  of  St  Hiiofy,  in  Hilary 
Term  in  the  third  year  of  the  reign  of  King  George  the 
fourdi/'  The  assignment  of  the  bail-bond  was  dated  the 
S9th  January^  lB2d,  being  the  day  the  cause  of  action 
arose.  The  29th  January  was  also  the  day  on  which  the 
fourth  year  of  the  present  king's  reign  conunenced,  and 
**  Saturday  next  after  fifteen  days  of  St.  Hilary,**  was  the 
1st  February  following.  To  this  declaration  die  defendant 
demurred,  and  assigned  for  cause,  that  it  appeared  by  the 
declaration,  that  the  plaintiff  commenced  his  action  before 
the  time  when  he  alleged  lus  cause  of  action  ta  have  arisen. 
Joinder  in  demurrer. 

J.  Evans,  in  support  of  the  demurrer,  contended,  that 
the  declaration  was  improperly  entitled,  being  in  the  third 
year  of  the  reign,  the  cause  of  action  not  having  arisen 
until  the  29th  of  January,  when  the  fourth  year  of  the 
reign  commenced. 

E,  Lawes,  contri,  was  stopped  by  the  Court. 

Per  Coriam  (a).— This  declaration  is  not  demurrable. 
**  Saturday  next,  &c."  refers  to  the  term,  and  not  the  year 
of  the  kilig's  reign,  and  die  term  being  but  one  day  in  point 
of  law,  it  may  be  styled  of  the  year  of  the  king^s  reign  in 


(a)  AHott,  C.  J.  and  BeHf  J.  were  absent. 


Law 
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ivhicb  the  first  day  happens  to  £b11.'     The  words  ^  iMrd        16284 
year  of  the  reign.  Sec."  are  merdiy  descriptive  of  the  tiermi 
and  do  not  apply  to  '*  Saturday  next  after  fifteen  days  of  St 
Hilary ;"  and  therefore  there  is  nothipg  in  the  objection.  Vv'au. 

Judgment  for  the  plamtiff  on  demurrer  (a). 

(a)  Vide  Jenk*  Cents.  180.—  SUadtasm,  Fort.  57S.  Ibbatiham  t. 
Noy'sMax.  3&4.  Com.  Dig.  tit.  Cook,  Id.  Mod.  30«.  3  Lev.  335. 
Action  upon  Statute,  I.    Nutt  t.      1  And.  S95.  and  Latw.  1107. 


Dig  AS  V.  PbbHy.  *      ar^* 


J.N  this  case,  judgment  had  been  sighed  agamst  the  bail.  Second  wnt  of 

,  ...  , •;.  ....  ,  ;  sd.  fa.  agaimt 

and  a  rule  nisi  granted  for  settmg  it  aside,  on  the  ground  bail,  not  ha?- 

that  the  second  scL  fa.  had  not  been  left  four  whole  days  ^^  iSiaifl^s 

at  the  sherd's  oflBce.  «?«?  ^ 

whole  dayt, 

exebuive  of 

D.  F.  Jones  now  shewed  cause,  and  contended,  that  the  wUdTft  was 
writ  had  been  left  the  proper  tune.    The  writ  was  lodged  ***^JJ^'  ^ 
on   the  Saturday,    and  not  returnable    till   the  following  and  an  In- 
Thursday ;  so  that  it  remained  at  the  oiSSce  four  clear  days,  4^9 :— Held 
exclusive  both  of  the  day  on   which  it  was  left,  and  the  hrcgnUr. 
return^  which'  is  all  that  is  required  by  die  practice  of  the 
Court.    But  supposing  Sunday  is  not  to  be  counted,  either 
the  Saturday  or  the  Thursday  ought  to  be.     It  is  too  ihrach 
to  exclude  all  the  three   days.     The  case  of  Howtird  v. 
Smith  (a),  seems  to  have  been  considered  only  with  reference 
to  the  counUng  of  the  Sunday,  and  not  with  refjejence  to 
the  exclusion  of  both  the  first  and  the  last  days;  as  well  as 
the  Sunday. 

Parke,  contdi|  was  stopped  by  the  C!oart« 

(«)  1  B.  &  A.  529. 
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ABATEMENT. 

iSee  Agrbbmbnt. — Bankers,  2. 

Plba. 

ACCEPTANCE- 

See  Administration. — Bill  of 
ExcHANGB,  1»  2. — Broker. — 
Frauds.  —  Guaranty,  2;  — 
Partnership,  1^ 

ACTION. 

See  Administration.-^Apfida- 
viT  op  Dbbt,  2. — ^Agbnt,  1. — 
Attorney,  3,  4.  7.  —  Cove- 
nant, l.-^DisTRBSs. — ^Excise. 
Hundred. —  Infant,  1,  2. — 
Justice,  1, 2.— Justice  of  the 
Peace,  2. — Nonsuit. — Stay- 
ing Proceeding^. 

ADMINISTRATION. 

A.  dies  intestate ;  J?.,  his  wife,  takes 
oat  administration  and  dies'  be- 
fore his  effects  are  folly  adminis- 
tered. C  takes  out  administra- 
tion de  bonis  non,  and  saes  D.  as 
acceptor  of  a  bill  of  exchange, 
indorsed  to  the  administratrix, 
in  payment  of  a  debt  dae  to  the 
intestate : — Held,  that  the  actioa 
was  well  brought  by  the  adminis- 
trator de  bonis  non.  To  such  ac- 
tion defendant  pleaded  an  agree- 
ment, whereby  all  his  creditors 
had  consented  to  accept  an  as- 
signment of  certain   debts  and 
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credits  in  full  satisfaction  of  all 
their  demands.  Replication  de- 
nied that  all  the  creditors  h«d 
signed  such  agreement,  upon 
which  issue  was  joined : — Held, 
that  the  affirmative  of  such  issue 
lay  upon  the  defendant.  Caiker^ 
wood  ¥•  Chaband,  3  O.  4. 

Po^e  271 

ADMINISTRATORS. 

C,  in  consideration  of  a  loan  of 
400/.,  mortgages  his  real  estate 
in  fee  to  IT.  and  Co.  in  trusti  to 
sell  the  same,  and,  after  re-paying 
themselves,  to  pay  over  the  sur- 
plus to  himself,  his  executors,  or 
administrators.  Before  any  sale 
is  effected  C  dies,  after  makiilff 
his  will,  by  which  he  devises  aU 
his  real  and  personal  estates  to 
trustees,  whom  he  also  appoints 
his  executors,  intrust,  to  sell  the 
same,  and  pay  debts^  and  dis- 
charge incumbrances.  In  the 
life-time  of  these  trustees,  W.  and 
Co.,  the  original  mortga^s,  sell 
the  estate,' and' pay  over  the  sur- 
plus into  the  hands  of  the  testa- 
tor's trustees  and  exeoutoraattor- 
ney*.  Before -the  money  is  dis- 
posed of,  the  trustees  and  execu- 
tors, andalso  their  attorney  die. 
PlaintiSi  take  out  administration 
de  bonis  non,  with  the  will  of  C 
annexed,  and  sue  the  attorney's 
.<Ucecutor  in  assumpsit  for  money 
3k 
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bad  and  recdred: — Held,  Ibal 
the  mooey  in  the  hands  of  the 
latter  waa  eqsitable,  and  natlegal 
assets,  and  conseqoeutly  could 
not  be  recovered  at  law ; — HeW 
also,  that  an  express  promise  bv 
the  defendant  to  pay  toe  plaintinii 
the  money  in  qneation,  was  a  nn- 
dam  pactum,  they  haring  no  title 
to  it  in  a  coart  of  law.  Claif  amd 
othen  T.  WiUii,  4  Q.  4.  Page  686 
See  Covenant,  4. 

AFFIDAVIT  OF  DEBT. 

1.  An  lAdarit  to  hold  to  bail,  stat^ 
ing  "  that  the  defendant  it  in- 
debted to  the  plaintiff  in  the  sum 
of  1000^,  upon  and  by  TJrtne  of 
A  certain  memoraudom  in  writ- 
ing, bearing  date,  &c.  and  signed 
by  thfi  defendant,  whereby  he 
promised  plaintiS*,  that  when  he 
returned  in  the  month  of  Mardi 
or  April  then  next,  he  woold 
narry  hert  or  pay  her  the  sum 
of  UHNU.,"  without  abewing  any 
inntnal  consideration  on  the  part 
of  the  plaintiff  to  sustain  the  de- 
fendant's promise,  is  insufficient, 
MaepJurmM  v.  £ode,  3  6.  4.     69 

2.  Affidarit  "  that  W.  C.  is  jasUy 
and  truly  indebted  to  this  depo- 
nent in  the  sum  of  44/,  lit.,  being 
the  amonnt  of  a  certain  inland 
bill  of  exchange,  drawn  fay  the 
■aid  If.  C.  on  Uiis  deponent,  and 
by  him  accepted  for  the  honor  of 
the  Mid  W.  C.,  payable  to  the 
order  of  the  said  If.  C,  at  a  day 
now  past,  and  which  said  bill  of 
exchange  was  paid  by  this  depo- 
nent," discloses  a  soflicient  caase 
of  action  to  hold  the  defendant  to 
bail;  and  held  that  a  deolaralion, 
containing  the  money  oounta  only 
for  the  amonnt  of  tbo  bill,  was 
no  variance  from  the  aflMavit  of 
tlebt.    Brooi*  t,  Clari,  8  G.  4. 
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ANNUITY. 

AGREEMENT. 

The  Court  will  not  compel  the 
plaintiff  to  dellfer  to  the  de- 
fendant a  copy  of  an  agreement, 
in  order  to  enable  the  latter  to 
plead  in  abatement  that  the  agree- 
ment was  signed  jointly  by  him- 
self and  others.  Beale  r.  Bird, 
4  G.  4.  Page  419 

See  Administration.  —  Annui- 
ty, 1. — ^Attorney,  4.  7. — Bill 

.  OF  Exchange,  4.— Ejectment, 
8,  d. — Guaranty,  2. — Infant, 
i. — Replevin,  2. — ^Tresp  asi,  1  • 

AMBASSADOR. 
See  Privilege,  2. 

ANNUITY. 

1.  It  is  discretionarv  withithe  Conrt 
whether  they  will  give  relief  nn- 
der  s.  4.  of  the  Anmiity  Act, 
17  G.  3.  c.  26.  Where,  after  the 
consideration  of  an  annuity  had 
been  paid  to  the  grantor,  the  lat- 
ter immediately  paid  back  to  the 
grantee  (who  was  in  partnership 
as  an  attorney  with  two  other 
persons)  a  snm  for  procoration 
money,  in  porsnance  of  an  agree- 
ment for  that  purpose,  and  Uiere 
appearing  to  be  no  fraud  or  col- 
lusion :  —  Held,  that  the  deeds 
were  not  void  by  the  4th  section 
of  the  statute,  and  that  the  Court 
might  impose  such  terms  upon 
the  parties  as  seemed  just  and 
reasonable.  Girdleitane  v.  Allan, 
8  O.  4.  150 

2.  An  instrument  reeiting  that  it 
had  been  agreed  to  sell  an  an- 
nuity, secured  upon  property  in 
possession  of  the  grantor,  but 
containing  no  words  of  present 
grant,  cannot  be  sued  upon  in  a 
court  of  law,  even  though  it 
should  be  inroUed.  In  re  5a- 
muel  Locke,  4  6. 4.  003 

See  Devise.  1.— Indemnity 
Bond. 


APPRENTICE.         873 

APPEAL. 

A  poor  rate  having  been  made  on 
the  9th,  allowed  on  the  11th, 
published  on  the  14th,  and  the 
Sessions  commencing  on  the  16th 
of  iljpW/:— Held,  that  an  appeal 
against  the  rate  need  not  be  en- 
tered until  the  Sessions  next  but 
one  after  the  publication  of  the 
rate.  The  King  v.  The  Mnkakit- 
anti  ofHendan,  3G.  4.  Page%^ 

See  Bastardy,^.— OvBRSEBRs,2. 

APPRENTICE. 

Declaration  upon  an  indenture  of 
apprenticeship,  whereby  a  master 
covenanted,  in  consideration  of 
a  premium  of  90/.,  to  instruct  bis 
apprentice  in  the  business  of  a 
tobacconist,  for  four  years,  and 
to  board  and  lodge  him  during 
that  time,  alleged,  1.  A  general 
breach  in  the  terms  of  the  cove- 
nant; 2.  A  particular  breach  on 
the  13th  July,  averring  a  refusal 
to  instruct  on  that  day  or  at  any 
other  time;  and,  3.  A  similar 
breach  as  to  boarding  and  lodg- 
ing on  the  sameVay,  and  alleging, 
that  on  that  day  the  master  com- 
peUed  the  apprentice  to  quit  the 
service,  ana  refused  to  maintain 
and  keep  him,  contrary  to  the 
effect  ot  the  covenant  PlcMt 
J.  Performance  of  the  covenant 
until  the  lOihJnbf;  2.  Willing- 
ness to  mainljj^n  and  keep  the 
apprentice  during  the  whole  term» 
but  that  from  the  date  of  the  in- 
denture until  the  10th  Jnlg  the 
apprentice  would  not  truly  and 
fErithftdly  seihre  defendant,  nor 
attend  to  his  business,  but  re- 
ftised  so  to  do,  and  setting  fortk 
various  aibfs  of  misieondnct  on  his 
part  dtnring  the  interval  mention- 
ed, and  concluding,  that,  on  the 
iMkJutg,  the  apprentice,  against 
the  orders  of  defendant,  quitted 
3k2 


on       ABBrTRATION. 

the  service,  declaring    that  lie 
would  never  return  again,  where- 
by defendant  was  hindered  and 
prevented  from  performing  his 
covenant;    3.  Readiness  to  in- 
struct and  maintain  according  to 
the  effect  of  the  covenant,  bat 
averring  neglect  and  reiiisal  of 
apprentice  to  obey  defendant's 
lawfol  commands  on  the   10th 
.    Jml^f  and  a  refusal  any  longer  to 
serve  him,   and  absconding  on 
that  dav,  whereby  he  was  pre- 
vented nrom  performing  his  cove- 
nant ;  4.  Averring  a  wrongful  ab- 
sence of  the  apprentice  on  the 
10th  Jnh,  whereby,  &c.;  and, 
6.  A  demal  that  defendant  had 
compelled  the  apprentice  to  quit 
his  service.      Replication    took 
issue  on  the  first  and  fifth  pleas, 
and  as  to  the  other  pleas  there 
was  a  confession  of  the  breaches 
of  duty  mentioned  therein;  but 
replying,  that  on  the  13th  Jufy 
the  apprentice  returned  to  de- 
fendant, and  tendered  and  offered 
himself  to  serve  and  obey  him 
according  to  the  indenture,  but 
that  defendanLupon  request  re- 
fused to  take  lum  back,  &c.   De- 
murrer to  the  replication  to  the 
second,  third,   and  fourth  pleas, 
and  joinder  therein : — Held,  that 
covenant  would  lie  upon  the  in- 
denture,  notwithstpidrag  the  mis- 
conduct of  the  apprentice : — Held 
also,  that  there  was  no  departure 
or  discontinuan^o  in  the  plead- 
ings.    Winst&ne  v.  Idnn^  4  G,  4. 

Pfnge  465 
See  Settlement,  7. 

ARBITRATION. 

Agreeing  to  refer  the  quantum  of 
.  damages  to  arbitration,  after  % 
.  quesMon  of  law  has  been  reserved 
by  the  judge   at  the  trial,  does 
not  waive  an  objection  to  the  de- 
fendant's liability  in  the  action 


ARREST. 

after  the  arbitrator  has  made  his 
award.  Oxenham  v.  Lemon  and 
others,  4  G.  4.  Page  461 

See  Agreement. — ^Attorney,  7. 
Award,  1. 

ARBITRATOR. 

See  Foreign  Attachment. 

ARREST. 

1.  The  defendant  was  arrested,  and 
executed  a  bail-bond  by  the  ini- 
tiab  of  his  christian  names  only, 
as  the  acceptor  of  a  bill  of  ex- 
change, in  which  his  initials  onlv 
appeared  :'Held,  that  the  bail- 
bond  ought  to  be  cancelled,  but 
without  costs.  Parker  v.  Bent, 
3  G.  4.  73 

2.  WhercL  a  widow  was  arrested 
upon  a  bill  of  exchange,  accepted 
by  her  in  the  name  of  VF.  &  Chat' 
teriey,  by  which  name  she  had 
always  gone  since  her  husband** 
death,  W.  8.  being  the  initials  of 
her  husband's  christian  names, 
the  Court  set  aside  the  bail-bond 
only  on  entering  a  common  ap- 
pearance. M'Bemtk  v.  (JhrnHer- 
ley,  9  O.  4,  237 

3.  A  defendant  arrested  for  a  debt, 
contracted  partly  before  and 
partly  after  bankruptcy  and  cer- 
tifieate,  there  being  a  subaequeat 
promise  for  the  former  part,  was 
discharged  out  of  custody  on 
filing  common  bail.  Peers  v.God- 
derer,  3  Gf.  4.  240 

4.  Defendant  was  arrested  and  held 
to  bail  for  17^,  and  paid  SL  into 
Court,  which  plaintiff  took  out 
and  stayed  proceedings  : — Held, 
that  defendant  was  not  entitled 
to  costs  under  stat.  43Greo.  3. 
c.  46.  8.  3.  Porter  v.  Pittwun, 
3  6.  4.  266 

iSSee  Bankrupt,  1. — Baron  and 
Feme,  1.— Privilege. — Smug- 
0LER8.— Stamp. 
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ASSIGNEE. 

A»  and  B.,  co-partners  in  trade, 
borrow  a  check  for  2002.  from  C. 
for  the  express  purpose  of  ena- 
bling them  to  liquidate  the  ba- 
lance of  an  account  with  their 
bankerty  but  before  the  check  is 
presented,  they  commit  an  act  of 
bankruptcy,  and  afterwards  re- 
turn the  check  to  C,  declining 
to  make  any  use  of  it :— Held, 
the  check  did  not  pass  to  the  as- 
signees so  as  to  enable  them  to 
recover  the  amount  in  trover. 
Moore  and  another  v.  Bartrup^ 
.-  3  G.  4.  Page  25 

See  Bankbrs,  1.— Bankrupt,  3. 
Bill  of  Exchange,  4.-— Cove- 
nant, 4. — Fraudulent  Pre- 
ference.— Lease. 

ASSIGNMENT. 

See  Administration.  —  Lord's 

Act. 

ASSUMPSIT. 

A.  is  let  into  possession  of  the  re- 
fuse spar,  produced  from  a  lead 
mine,  situate  in  land  demised  to 
B,,  a  farmer  (as  tenant  from  year 
to  year),  and  pays  an  annual  rent 
for  the  spar  to  B.'a  landlord,  and 
exercises  dominion  over  it  by 
iHsposing  of  it  as  his  property ; 
C  from  time  to  time,  enters  upon 
the  land,  and  carries  awav  por- 
tions of  the  spar,  and  A,  brings 
assumpsit  for  the  value  of  the 
spar  so  taken  away.  After  ver- 
dict by  the  jury,  finding  that  B. 
the  tenant  of  the  land,  has  an  in- 
terest in  the  spar,  and  has  not 
surrendered  it  to  his  landlord  :— 
Held,  that  the  landlord  cannot 
convey  such  a  title  to  A,  as  will 
enable  the  latter,  (supposing  his 
possession  is  clearly  established) 
to  waive  the  tortious  taking,  and 
bring  assumpsit  for  the  value  of 


the  spar,  in  the  absence  of  an 
express  contract  of  sale,  though 
the  tenant  has  never  disturbed 
his  possession.  Lee  v.  Shore, 
3  G.  4.  Page  198 

See  Annuity,  2. — Bankers,  1. — 
Fraudulent  Preference.— 
Guaranty,  2. — Stockholder. 

ATTACHMENT. 

See  Award,  2. — Bail,  1.— Fo- 
reign Attachment.  —  Mar- 

SHAK.. 

ATTORNEY. 

1.  By  statute  22  6?.  2.  c.46.  a.  11, 
it  is  enacted,  '*  that  if  any  sworn 
attorney  or  solicitor  shall  suffer 
his  name  to  be  used  by  an  un- 
qualified person  to  enable  htm  to 
Eractice  as  an  attorney  or  so- 
citor,  and  complaint  shall  bo 
made  thereof  in  a  nummary  way, 
and  proof  made  thereof  cm  oath 
to  the  satirfactum  of  the  Ckmrt^ 
such  attorney  or  solicitor  shall 
be  struck  off  the  roll;"  and  bv 
the  same  section  it  is  enacted, 
"  that  in  that  case,  and  itponsudk 
complaint,  amf  proof  made  as 
aforesaid,  it  shall  be  lawful  for 
the  Court  to  commit  such  un- 
qualified person,  so  acting  or 
practising  as  aforesaid,  to  the 
prison  of  the  said  Court  for  any 
time  not  exceeding  one  year :" — 
Held,  that  a  person  brought  with- 
in the  latter  branch  of  the  sec- 
tion, upon  aflSdaTit  of  his  offence, 
was  not  entitled  to  hare  tho  wit- 
nesses in  support  of  the  charge 
examined  viv^  yoce.    . 

After  the  matter  had  been  re- 
ferred in  such  case  by  consent  of 
counsel,  to.  the  master  of  the 
orowji  Qfllice,  who  reported  the 

f»arty  in  contempt,  the  Court  al- 
owed  the    latter  to  bring  tho 
whole  of  ^he  case  under  the  i 
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own  contiderattoiiy  when  broogbt 
up  to  be  oommitted.  Li  reOeorge 
Jaquei,  3  6.  4.  Page  64 

2.  An  attorney  who  diseontinues  to 

Eractice  after  bis  last  certificate 
as  expired,  may  be  re-admitted 
without  payment  of  any  arrears 
of  duty,  or  any  fine.  The  word 
"  neglect"  in  37  Geo.  3.  c.  90. 
s.  31,  means  **  culpable  neglect," 
and  does  not  apply  to  a  person 
who  has  omittea  to  take  out  his 
certificate  during  the  interval  of 
bis  ceasing  to  practice.  Ex  parte 
Mat$tm,  Gent.  238 

.9.  An  admitted  attorney  of  th^ 
Court  may  recover  for  his  fees 
and  disbursements  in  suing  out  a 
commission  of  bankrupt,  tiiough 
he  be  not  a  solicitor  in  Chancery. 
WUkuuam  y .  Digglei,  3  0. 4.  302 

4.  The  respective  attomies  in  a 
horse  cause,  which  had  been 
withdrawn  at  the  assizes,  signed 
the  following  undertaking :  We, 
the  undersigned,  attornies  for  the 
above-named  plaintiff,  and  the 
above-named  defendant,  do  here- 
by i>erjaiia%  consent,  undertake, 
ana  agree,  that  the  record  in  this 
cause  shall  be  withdrawn ;  that 
the  above-named  defendant  shall 
take  back  again  the  horse  in  the 
pleadings  in  this  cause  named, 
and  shall  pay  the  sum  of  64/.  17s. 
to  the  above-named  plaintiff;  that 
Ike  coits  of  the  nUt  on  the  part  of 
the  defenkant  thall  he  taxed  &e- 
tween  the  parties^  on  the  principle 
between  plaintiff  and  defendant; 
and  that  such  taxation  shall  be 
made  and  perfected  by,  Sec. : — 
Held  that  the  plaintiff's  attorney, 
in  the  original  action,  was  per- 
sonally liable  upon  this  under- 
taking to  pay  to  the  defendant's 
attorney  the  costs,  when  taxed 
pursuant  to  the  agreement  /ve- 
$on  V.  Conington,  8  0. 4.        307 


5.  An  attorney  who,  whikt  he  is  a 
prisoner  in  gaol,  sues  out  or 
commences  any  process  in  the 
county  court,  is  within  the  stat. 
12  Geo.  2.  c.  13.  s.O,and  liable  to 
be  struck  off  the  roll.  Ex  parte 
JTtn/,  4G.  4.  Page  406 

6.  The  sUtute  34  G.  3.  c.  14.  s.2, 
requires,  that  the  indentures  of 
an  attorney's  cleriLship  shall  be 
enrolled,  together  with  an  affida- 
vit of  the  time  of  ezecating  the 
same,  before  the  clerk  sludl  be 
admitted  to  practice  as  an  attor- 
ney; and  enacts,  that  unless  the 
indentures  are  inroUed  within  six 
months  next  after  execution,  to- 
gether with  the  affidavit,  the  ser- 
vice shall  be  deemed  to  oom- 
mence  from  the  time  of  enrolment 
only.  Where  a  clerk  had  been 
articled  to  an  attorney  in  the 
country,  and  the  indentures  bad 
been  sent  up  to  Lomdam  to  be  en- 
rolled in  the  Master's  office  pur- 
suant to  the  statnte,  and  after  the 
clerkship  had  been  served,  do 
trace  of  the  indentures  could  be 
discovered  in  the  Master's  office, 
the  Court  refused  to  admit  him, 
although  it  appeared  from  the 
books  of  the  town  agent,  that  a 
clerk  of  the  latter  had  paid  the 
fees  payable  in  the  Master's  office 
upon  enrolment  contemporane- 
ously with  the  time  when  the  en- 
rolment was  supposed  to  have 
taken  place.  &  parte  PUgrim, 
46.4.  429 

7.  Where  an  attorney  is  retained 
jointly  by  several  parties  to  de- 
fend a  suit  against  each,  delivery 
of  a  bill  to  one  is  sufficimit  to  en- 
title him  to  maintain  a  joint  ac- 
tion against  all  for  his  costs, 
within  2  G.  2.  o.  23.  s.  23.  Obcm- 
ham  V.  Lemon,  4  G.  4.  461 

See  Administratobs. — Bail,  7. 
Evidence.— Lien.— Prisoner. 
Staying  Proceedings. 


AWARD. 

AWARP. 

1.  Where  a  Terdict  was  foQQd  for 
the  plaintiff  at  nisi  prins,  for  the 
damages  in  the  declaration,  sah- 
ject  to  the  award  of  a  gentleman 
at  the  bar,  and  the  arbitrator 
declined  proceeding  in  the  refer- 
ence:— Held,  that  the  plaintiff 
was  entitled  to  judgment  and  ex- 
ecntion  forthwith,  unless  the  de- 
fendant consented  to  refer  the 
damages  to  another  arbitrator. 
WooUey  t.  Clark,  3  Q.  4. 

Page  168 

3.  By  agreement  CL  and  A.  referred 
all  matters  in  difference  between 
them  to  three  arbitrators  con- 
cerning the  ?alue  of  certain  stock 
and  goods,  and  also  concerning 
the  sum  or  sums  which  each 
should  contribute  towards  the 
payment  of  2500i.  and  the  costs 
incurred  in  bringing  and  defend- 
ing certain  actions  in  which  they 
were  respectively  interested.  The 
arbitrators  awarded,  1st.  That  all 
matters  in  difference  should  cease 
and  determine.  2d. That  vl. should 
pay  to  O.  4441.  2f.  U.  his  pro- 
portion of  the  sum  of  2500/. 
3d. That  O.  should  pay  fire-eighth 
parts,  and  that  A*  should  pay 
three-eighth  parts  of  the  costs  of 
the  actions  mentioned  in  the  sub- 
mission. 4th.  That  all  such  sums 
as  O.  and  ^.  had  already  expend- 
ed in  respect  of  the  said  actions, 
should  be  considered  as  part  pay- 
ment of  their  respective  shares, 
according  to  the  pcnrtions  before 

'  mentioned.  That  the  costs  of  the 
reference  should  be  paid  by  C 
and  il.  in  equal  moieties;  and, 
6th.  That  upon  payment  of  the 
444/.  2«.  6</.  the  costs  of  the  ac- 
tions, and  the  costs  of  the  refer- 
ence, in  the  manner  awarded,  C. 
and  A.  should  execute  mutual 
releases.    On  motion  to  set  aside 


BAIL. 


697 


this  award,  on  the  ^ound  that  it 
was  not  final,  and  was  void  for 
uncertainty,  the  Court  refused  to 
set  it  aside,  the  objections  being 
pleadable  to  any  action  brought 
upon  it,  but  would  not  grant  an 
attachment  for  non-performance. 
In  re  Cargey  and  AUchuom^ 
3  0. 4.  Page  222 

3.  This  Court  will  not  entertain  an 
application  for  setting  aside  an 
award,  founded  upon  an  indict- 
ment at  the  Assizes  for  not  re- 
pairing a  road,  though  the  ques- 
tion in  dispute  be  of  a  civil  na- 
ture. Rex  V.  The  InhabiiamiM  of 
Cotesbach,  3  G.  4.  265 

See  Foreign  Attachmsnt. 

BAIL. 

1.  Where  time  was  given  to  the 
plaintiff  to  see  whether  bail  were 
really  possessed  of  the  property 
in  respect  of  which  they  pro- 
fessed their  ability  to  justify,  apd 
on  the  day  appointed  for  coming 
up  again,  the  bail  being  rejected, 
immediately  rendered  the  de- 
fendant:— Held,  that  the  sheriff 
was  liable  to  an  attachment,  the 
notice  of  render  not  having  been 
served  until  after  the  attachment 
had  issued.  Tke  King  v.  The 
Shenffo/Middletex.^G.^  225 

2.  Where  it  appeared  after  bail  had 
justified,  that  money  had  been 
given  to  one  of  them  for  his 
trouble  and  loss  of  time  in  com- 
ing up  to  justify,  the  Court  did 
not  set  aside  tke  allowance,  but 
imposed  irpbn  the  defendant  the 
terms  of  producing  an  affidavit 
of  merits*  bringing  the  sum  sworn 
to  into  Court,  and  taking  short 
notice  of  tridl.  Wyllie  v.  Jont$^ 
3  6. 4.  253 

3.  In  bail  by  affidavit,  time  will  not 
be  given  to  amend  a  mistake  iu 
the  jurat,  occasioned  by  the  er- 
ror of  the  commissioner  in  the 
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country,  unless  the  defendant 
produces  an  affidavit  of  merits. 
Bwrford  ▼•  Hollaway,  4  G.  4. 

Pa^e  362 

4.  Principal  became  bankrapt,  and 
on  the  same  day  that  he  obtained 
his  certificate,  bat  before  the 
rising  of  the  Court,  the  bail  were 
fixed  on  scire  facias: — Held, 
that  the  bail  had»  till  the  rising 
of  the  Court  on  Uiat  day,  before 
they  could  be  fixed,  and  on  pay- 
ment of  costs,  the  Court  entered 
an  exoneretur  on  the  bail  piece. 
Jokswm  r.  Limey ^  4  0, 4.      385 

5.  Where  hired  bail,  who  were  in- 
solTcnt,  of  whom  notice  had  been 
given,  and  to  whom  no  exception 
was  entered,  became  bail  in  er- 
ror, and  Uie  plaintiff  treating  Uie 
writ  of  error,  and  the  btA  as 
nullities  entered  up  judgment, 
and  took  out  execution : — Held, 
that  the  execution  was  regular, 
and  the  Court  discharged  the  rule 
for  setting  it  aside  with  costs. 

.    Ward  Y.  Levi,  4  G.  4.  421 

6.  CVittn  V.  Kitchen,  Hil.  1820.— 
S.  P.  421 

7.  Though  bail  justify  by  consent 
at  the  Judge's  chambers,  the  prac- 
tice of  the  Court  requires  that  a 
rule  for  the  allowance  of  bail 
should,  notwithstanding,  be  serv- 
ed on  the  plaintiff  or  his  attor- 
ney.   Bignold  v.  Holding,  4  G.  4. 

436 
See  Certiorari,  7.— Indemnity 
Bond. — Plba.— Privilege. — 
Supersedeas. — Writ  op  Er- 
ror, 1.  ^ 

BAIL  BOND. 

See  Arrest,  1, 2, 3,— Bankrupt, 
1.— Baron  and  Feme,  I. 

■ 

BANKERS. 

1.  Two  several  baDkiog  firms,  car- 
ryin§  on  business  respectively  in  I 


BANKRUPT. 

the  same  eoontry  town,  were  in 
the  habit  of  exchanging  notes  and 
securities  with  eadi  other,  and 
settling  their  balances  by  a  pre- 
scribed mode.  One  of  tlie  firms 
became  bankmpt,  and  at  the  time 
of  the  act  of  bankruptcy,  each 
firm  had  in  their  possession  notes 
and  secnrities  or  the  other  to 
nearly  the  same  amount.  The  pro- 
Tisional  assignee  of  the  bankrupt 
firm  .being  apprized  of  this  fact, 
presented  and  obtained  payment 
of  the  notes  of  the  solvent.firm, 
partly  at  their  bank,  and  partly 
at  their  agents  in  Ltmdom,  who 
did  not  know  the  situation  of  the 
parties : — Held,  that  the  soWeot 
firm  might  sue  the  prorisional 
assignee  for  the  amount  of  the 
notes  in  assumpsit,  for  money  had 
and  received,  Uiough  the  conduct 
of  the  latter  savoured  of  tort 
Edmeadt  Y.  Neuman,  4Cr.4. 

Page  MS 
2.  The  member  of  a  country  bank 
signed  for  himself  and  partners 
notes,  beginning  with  the  words, 
**  I  promise  to  pay,  &c. :" — Held, 
that  he  made  himself  severally 
liable  upon  the  notes,  and  could 
not  plead  in  abatement  a  joint 
liability  with  his  partnera.  Hall 
V.  Smith,  4  G.  4.  584 

BANKRUPT- 

1.  Where  an  aged  member  of  a 
banking  firm  was  arrested  on  the 
20th  of  Mag,Bi  his  private  dwel- 
ling, distant  several  miles  from 
the  house  of  business,  for  a  part- 
nership debt,  and  after  the  she- 
riff's officer  was  prevailed  upon 
to  withdraw,  upon  a  promise  of 
his  executing  a  bail  bond  when 
required;  he  reproached  his  ser- 
vants for  letting  such  perstns 
into  the  house,  and  ordered  them 
not  to  let  any  person  into  the 
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'   house  tbej  did  not  know,  stating 

'   that  he  was  afraid  of  being  ar- 

'   rested  again ;  and  next  day  the 

'   servants  did  not  open  the  door 

without    ascertaining   from   the 

windows  what  persons  required 

admission,  and  the  outer  gate  of 

'   the  house  was  kept  locked ;  and 

it  further  appearing  that  on  the 

21st  of  May,  he  removed  from 

one  apartment  of  the  house  to 

another  to  avoid  being  seen  by  a 

*  person  who  called,  whom  he  sup- 
posed to  be  a  creditor : — Held, 
that  he  committed  an  act  of  bank- 
ruptcy on  the  morning  of  the 
^ist May,  within  the  meaning  of 
the  ^ords  of  1  Jac.  1.  c.  15.  s.  2, 
**  to  the  intent,  or  whereby  his 
creditors  tkall  or  may  be  defeat- 
ed or  delayed  ;**  and  which  are 

'  to  be  read  "  to  the  intent  his  ote- 
ditors  shall,  or  whereby  (or  that 
thereby)  they  may  be  defeated," 
&c.  Harvey  v,RamMboiiam,90»  4. 

Page  142 

2.  Where  a  judraient  creditor  pur- 
chased by  hill  of  sale  from  the 
sheriff  certain  machinery,  seized 
in  execution,    belonging  to  his 

*  debtor,  and  after  marking  the 
same  with  the  initials  of  his  name, 
allowed  the  debtor  to  retain  pos- 
session, upon  his  agreeing  to  pay 
a  rent  for  the  use  of  it,  and  the 
latter  remained  in  possession 
until  he  committed  an  act  of 
bankruptcy : — Held,  that  as  the 
change  of  ownership  was  not 
notorious,  the  assignees  were  en- 

*  titled  to  recover  the  property  in 
trover,  under  the  21  Jac,  1.  c.  10. 
s.  11.  Lingard  w,Meniier,  4  G.  4. 

495 

3.  The  assignee  of  a  bankrupt 
brought  an  action  upon  the  OAnn. 
c.  14,  to  recover  back  money  lost 

'  by  the  bankrapt  to  the  defend- 
lints  at  the  game  of  rouge  et  noir. 
To  prove  the  loss  of  the  money, 


the  bankrupt  who  had  been  cer* 
tificated,  was -called  as  a  witness, 
and  in  order  to  render  him  com* 
petent,  the  bankrupt  released  the 
assignee  o^  all  claim  upon  the 
surplus  fund,  if  any;  all  the  cre- 
ditors who  had  proved,  i^leaaed 
the  bankrupt  from  all  fatoire 
claims,  and  the  assignee  (who 
was  not  a  creditor),  execntod  a 
like  release  to  the  bankrupt : — 
Held,  1st.  That  these  several  re- 
leases restored  the  bankrupts 
competency,  2d.  That  after  the 
expiration  of  more  than  a  year 
from  the  date  of  the  commission, 
it  was  to  be  presumed,  that  all 
the  creditors  had  proved,  and 
that  a  release,  signed  by  aU  who 
had  proved,  was  binding  as  a  re^ 
lease  by  every  one  of  the  cire- 
ditors;  bnd,  3d.  That  the  as- 
signee's title  to  sue  was  sot  de- 
stroyed by  the  release  he  bad 
executed,  inasmuch  as  it  only 
extended  to  the  bankrupt's  future 
estate.    Carter  v.  Abbott,  4G.4. 

Page  575 
4.  Commissioners  of  bankrupt  are 
not  authorized  by  5  Oeo.  2.  c.  dO. 
s.  5,  to  enlarge  the  time  for  the 
disclosure  of  a  bankrupt's  estate 
beyond  the  time  mentioned  in 
sec.  3,  of  the  same  statute,  still 
less  for  an  indefinite  period. 
Therefore  where  a  bankrupt  sur- 
rendered to  his  commission  on 
the  4th  February,  atnd  the  com- 
missioners, on  his  prayer,  enlarg- 
ed the  time  generally  in  writing, 
^  for  him  to  make  a  full  discovery 
of  his  estate  and  effects,  and  ver- 
bally fixed  the  adjournment  day 
for  the  1st  April,  and  in  the  in- 
terval the  bankrupt  having  sur- 
rendered in.  discharge  of  bail, 
was  detained  at  the  suit  of  a  cre- 
ditor, the  Court  refused  to  dis- 
charge him  out  of  custody,  not 
being  protected  from  arrest  by 
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Ibo  conausskmer^s  order.  CBSmgrA- 
iUmr.lieigk,4G.A.      P«^831 

Site  ABKBCT»  8. — ASSIGNBBS. — 
Attornbt,  9.— BaNKBR8»  1. — 

BuNoiNeMoNBT  INTO  Court. 

COMMUSIONKRa.  —  FRAUDU- 
LENT Pr£fbrsncb. — Guaran- 
ty, S^— Partnbr8hip»  1,  S. — 
Ship. 

BARON  AND  FEME. 

1.  HuilMUiid  and  wife  beior  arrested 
lor  a  debt  contracted  bj  the 
latter  dnm  sola,  the  ml^  for  can- 
celling  the  bail  bond  given  by  the 
wife,  for  the  irregolarity  was 
viade  abaolate»  but  wiihaui  eotts. 
Tfnfbr  t.  Wkitiaker  and  Wife, 
.   Za.A.  325 

%  Where  a  feme  aole^  after  mar- 
lii^pe,  was  admitted  tenant  of  a 
manor  in  the  North  of  A^lomf , 
<tf  certain  premises  to  her  and 
her  heirs,  as  of  her  own  tenant- 
right,  according  to  the  costom, 
and  afterwards  the  lord  executed 
a  conyeyance  of  the  same  pre- 
■lisei  to  the  husband  in  fee»  and 
eiifranchised  the  same  from  all 
•eignory  rights  to  which  they 
.  were  nreTionsly  liable.  Semble, 
.  that  tnis  conyeyance  after  the 
death  of  the  hosband,  had  the 
effect  of  giving  the  wife  an  abso- 
laie  estate  in  fee-simple  in  the 
premises,  descendible  only  upon 
the  heirs  ex  parte  matemi.  ihe, 
A^Newb^Y^Jackum^^O.^  514 

See  Arrbst,  2. — Eibctmbnt,  11. 
Limitations.  . 

BASTARDY.  ' 

1.  An  order  of  bastardy  not  made 
until  twelve  years  after  the  death 

.  of  the  child,  whereby  the  pnta- 
tive  Cither  (who  had  in  the  mean 
time  absconded)  is  adjudged  to 
pay  two  several  sums,  one  for 
the  bye-gone  maintenancCy  and 
the  other  for  the  costs,  is  void ; 
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and  thonj^  the  Miafiny  JFasticcs 
commit  ue  Cidier  wpoB  an  iUepl 
warrant,  firoB  which  1m  is  &- 
charged  at  the  next  Scssioaf, 
still  they  may  afterwarda  issM  t 
fresh  warrant,  fovDcied  on  tbs 
original  order ;  but  if  the  eve 
fidls  within  49  Geo.  3.  e.  en.  s.  3, 
as  an  order  unai^ealod  from,  tho 
commitment  for  noB-paynMntof 
maintenance  ni«at  be  for  tlnee 
months,  unless  the  waamtj  '» 
sooner  paid.  A  gemerml  romwit- 
ment  until  the  putntm  fiOher 

maintenance,  ead  the  other  far 
costs,  is  bad  in  toto.  JmreJemfk 
Addu,ZG.4»  Payeie? 

2.  By  statute  49  Gee.  3.  e.68.s.&. 

.  the  notice  of  eppeel,  in  a  amtter 
of  bastardy,  must  specify  the 
cause  and  matter  thereof  When 
a  notice  given  by  the  reputed  Ei- 
ther of  a  bastard  child  of  hn  ia- 
tention  to  appeal  against  an  order 
of  filiation,  merely  stated  that  he 
intended  to  prosecute  an  appeal 
against  an  order  of  fiUatioa, 
whereby  he  was  adjudged  to  be 
the  father  of  a  femak  bastsrd 
child,  bom  of  the  hody  of  K  B^ 
and  chargeable  to  the  parish  of 
&  £.,  pursuing  the  woros  of  the 
order  without  specifying  the  par- 
ticular grounds  of  appeal  >->Held, 
tfuit  the  notice  of  appeal  was  in- 
sufficient. RexT.  TkeJmatwa^ 
O^dtkure,  4  G.  4.  4S» 

BILL  OF  EXCHANGE. 

L  if.,  the  payee  of  a  bill  of  ei- 
change  for  871.,  having  indoned 
it  to  B.  for  valuable  consideri- 
tion,  and  the  bill  being  disho- 
nored, CL,  the  acceptor,  sends 
another  bill  for  1261.  (which  fats 
some  time  to  run)  to  A.,  vbo 
takes  ap  the  first  bill  by  mesiis 
of  the  second,  receives  the  differ- 
once  in  discount,  and  indcHrscs 
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.  tho  fint  bill  again  toD.^  who 

.  fttoft  Uie  drawer  before  C's  »e- 
cond  bill  beooraes  duei^-Held^ 
that  taking  the  seeond  bill  did 

:  not  amount  to  giving  time  and  a 
new  credit  to  tl^  acceptor  of  the 
first,  so  as  to  discharge  the 
drawer,  who.  was  no  party  to  the 

.  transaction,  unless  there  was  evi- 
denoe  of  an  express  etnmeni  on 
the  part  q{  A.^  the  payee,  to  give 
timet  and  not  to  sac  upon  the  first 
bill  until  the  second  was  at  ma- 
turity. Pring  v.  Clarhai^  3  G.  4. 

PagelQ 

%  Declaration  by  indomee  against 
acceptor  of  a  biU  of  exoluuige, 
averred  that  the  bill  had  been 
indoraed  to  certain  persons  trad- 
ing under  iU  firm  of  H.  and  F.^ 
and  that  A  waAP.kad  mdoned 
the  bill  by  procuratum  (ifmieJ.  D. 
to  6^.,  from  whom  plaintiff  de- 
rived title.  In  proof  it  appeared 
tbat  the  firm  of  A  and  F.  had 

.    ceased    to    exist  for.  ten  years 

,  prior  to  the  indorsement,  hut  that 
a  new  firm  of  B.  and  Co.  had  been 
established,  and  that  !>.,  one  of 
the  members  thereof,  was  in  the 
habit  of  indorsing  bills  by  pro- 
curation in  the  name  of  H.  and 
F^  but  that  all  other  transactions 
in  trade  were  carried  on  in  the 
name  of  H.  and  Co.  only  :-^Held, 
that  as  between  innocent  indorsee 
and  acceptor  there  was  sufficient 

.  evidence  to  satisfy  the  allegation 
in  the  declaration.  WiUitamon 
V.  JbAiisofi,  3  G.  4.  281 

a.  The.  traveller  of  plaintiffs,  trades- 
men in  Zondbn,  upon,  receiving  a 
bill  of  exchange  in  payment  of  a 
debt  due  to  his  principals,  from 

A.  at  Derby  y  pays  it  away  to  £., 
without  communicating  to  his 
principals  the  names  of  the  per- 
son ot  whom  he  has  received  it. 

B.  pays  it  to  C.  bis  brother,  at 
LutoH,  in  Bcd8.f  by  whom  it  is 
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Said  to  his  banker.  The  bill  is 
ishonored  on  the  3d  April.  (Hi 
the  6th,  C.  receives  notice  of  the 
dishonor,  and  he,  not  knowing 
the  parties  to  the  bill,  writes  to 
hi^  brother  B.  for  information, 
.  who  being  then  at  Edinkwrghp 
.  does  not  receive  tUb  letter  until 
.  the  lOtb,  when  notice  is  sent  to 
theplaintiffs,  and  by  thanieceiv- 
ed  on  the  13th.  On  the  14th 
plaintiffii  write  to  C.  for  the  bill, 
and  receive  it  on  the  16th,  and 
by  that  -day's  post  give  notioe  to 
it.,  the  original  indorser : — HM, 
that  there  was  no  laches  which 
would  discharge  AJi  Bability  as 
indorser.  Baldmm  t.  Ridunrdf 
SOB,  3  G.  4.  .Page  S85 

4.  Assignees  of  a  bankrupt  declared 
as  indorsees  against  drawer  of  a 
bill  of  exchange,  and  to  prove 
notice  to  the  latter  of  the  dis- 
honor by  the  acceptor,  it  was 
held  that  an  agreement  between 
the  drawer  and  if.,  (an  interme- 
diate indorsee)  reciting  that  the 
bill  in  question  was,  amongst 
other  bills,  to  which  the  drawer 
was  a  party,  overdue,  and  was, 
or  ought  to  be  in  the  hands  of  JT., 
was  evidence  to  satisfy  theaver- 
ment  of  due  notice  of  dishonor 
to  the  drawer,  though  the  assig- 
nees were  no  parties  to  the  agree- 
ment:— Held  also,  that  the  as- 
signees were  not  bound  to  prove 
in  fact  that  they  were  assignees, 
though  they  dedared  in  that  char 
racier.  GuMSon  v.  4felz,  4  G.  4. 
^  834 

8ee  Administration.— Afvida- 
viT  OF  Debt,  2.— Arrest,  1,2. 
Broker.  —  Guaranty,  2.  — 
Partnership,  1,  2.-^tatim6 
Proceedings. 

BOND. 
cSee  Covenant,  1.— Indemnity 

BoND.'-'-Rfiri'EViN. 


JBBOKER. 


BOROUGH. 

8m  Btc  Laws.— CoRPORATioNyl  • 
Ham  OR. — ^PooR  Ratb»  2. 

BRIBERY. 


Tlio  Bribery  Act,  %Geo.  S.  o.  14. 

.  s.  7.  is  to  be  eonstrved  prospec- 
threly,  anil  not  retrospeetiTelj. 
l¥lwre  a  declantion  on  thb  sta- 
tnta  alleged  that  tbe  defendant 
had  reoeired  a  bribe  **  for  giring 

.  Ilia  ▼ote,"  and  the  eridence  nega- 
Imd  an  J  promise  or  agreement 
for  a  bribe  prerioos  to  the  elec- 
tioii: — ^Heldy  that  the  ease  was 
not  within  the  statute,  and  that 
the  objeetion  was  gnrand  for  a 
Lord  Htmiimytomer  ▼. 
4  6.  4.  Pmge  450 

BRINGING  MONEY  INTO 
COURT. 

A  separate  commission  being  sned 
oat  against  it.,  and  a  joint  eom- 

:  mission  being  also  sned  oat 
against  him  with  B.,  and  the  as- 
signees nnder  the  first  commis- 
sion hafing  reooTered  a  verdict 
m  trover  against  C,  the  Coort 
allowed  the  amount  of  the  ver- 
diet  to  be  brought  in  to  abide 
the  event  of  a  petition  to  the 

.   ChaneeHor  to  supersede  the  first 

-  commission.  Hodgkintmi  r^Tra- 
vers,  46.4.  409 

See  Bail,  2. 

BRISTOL. 
See  Costs. — Court  of  Requests. 

BROKER. 

W.fB.  broker,  effects  sale  of  twentj 
.  bags  of  wool  for  J7.  and  A,  to  C. 
and  P.»  to  be  paid  for  by  bill  at 
.  eight  months,  accepted  bj  the 
latter,  and,  in  his  notice  of  sale, 
sajs  to  the  former,  '*To  shew 
my  opinion  of  this  house,  for  an 
allowance  of  one  per  cent.,  I  will 
antec  half  the  amount."  H, 


and  B»  confina  tsc 

form  W.^  that  if  Im 

core  from  Cm  smd  #% 

of  tt>proved  hcimaes  (t 

woald  prBiiDr)^  tkey  w 

guarantee  ferotselnlf  ti^ 

on  the  tenna  proponed. 

is  delivered  to  tfce  ven 

out  the  intervoBtioa  of  tke  hnkcr. 

and  the  vendors  take  tkt 
ance  of  the  for^KT  for  tte 
of  the  wool,  sodo  pojnhla  li  t 
banker's.  Before  tlw  Ul  is  at 
maturity,  dm  vendeea  beeemaia- 
sidvent,  and  the  vendors  result  li 
the  broker  npom  his  goaraaty  :— 
Hdd,  tiiat^  broker  WM  hsyr 

on  his  gusnntj,  thoog^  tte  Ul 
had  not  been  preaeartod  for  pi j- 
meat,  and  thoi^i 
proof  that  it  wooid 

paid  if  presented  ;^ ^^ 

It  to  have  been  preaeaiBd  sad 
dishonored,  he  wonM  sat  ham 
bean  entitled  to  notioe  of  nm- 
payment  flaiforom  v.  mikm, 
3  6.4.  Peft^ 

BYE  UL  WS. 

The  words  **  shall  be  lawfol,*vkeB 
found  in  the  bje  Inw  of  a  eotpa- 
ration,  are  not  to  be  coastraed  is 
obtigatory  to  do  what  tim  law  or- 
dains. Therefore  where  a  h%t 
law  of  the  borongh  of  Bfe  et- 
dained,  that,  opon  the  hapjpaiaj: 
of  any  vacancy  in  the  nnmlber  df 
twenty-fourcomnaon  oanncilarB, 
such  vacancieB  ahonld  be  iDed 
by  the  freemen  inhabiting  tk 
town,  and  that  a  great  esait 
should  be  holden  onee  even 
quarter,  at  which  **  it  ahoold  W 
lawful"  for  the  baihfis  to  adbii 

.  to  the  freedom  of  tbe  town  sadi 
persons    is    had    been  resadcat 

-  therein  for  one  whole  year:— 
Held,  that  this  bye  law  wasoalj 
optional,  and  conld  not  be  ca- 
forced  by  mandamoa  tq  oonfd 


CARRIER. 


CASE. 


ms 


the  admbfiion  of  qasdified  inha- 
bitants to  the  freeaom  of  the  bo- 
rough. Rex  ▼•  7%e  Bamugh  o^ 
J^e,  3  G.  4.  Page  172 

See  Corporation,  3. 

CANAL. 

Where  a  canal  act  declared,  '*  that 
no  boat  navigating  upon  the  said 
canal,  which  shall  not  be  capable 
of  carrjring  a  greater  biuthen 
ihan  twenty  tons,  or  which  shall 
not  have  a  loading  of  twenty  tons, 
shall  be  allowed  to  pass  throngh 
any  of  the  locks.  Unless  the  owner 
or  navigator  of  snch  boat  shall 
pay  tonnage  equal  to  a  boat  of 
twenty  tons;''  and  it  appearing 
that  in  no  part  of  the  act  was 
a  boat,  per  se,  made  liable  to  any 
toll,  but  that  all  the  pi^viaions  as 
to  tolls  applied  exclusively  to 
goods  conveyed  on  the  canal : — 
Held,  that  the  clause  in  question 
was  confined  to  boats  carrying 
$ome  loading,  and  did  not  attach 
upon  an  emjily  boat  passing  the 
locks,  reversing  the  decision  in 
2  B.  if  A .  66.  Xeedt  and  Liverpool 
Canal  NavtgaHoH  v.  Huitler, 
4  G.  4.  556 

« 

CARRIER. 

A.  consigns  a  quantity  of  iron  to  B. 
in  barter,  and  C  the  carrier  .de- 
livers a  part  of  the  cargo  on  the 
wharf  of  the  latter,  but  before 
the  remainder  is  delivered,  C 
discovers  that  B,  is  insolvent,  and 
re-ships  the  part  delivered,  and 
retains  the  whole  to  satisfy  his 
lien  for  the  freight  of  the  cargo, 
and  for  a  general  freight  account 
between  him  and  the  consignee: — 
Held,  that  the  consignor's  right 
of  stoppage  in  transitu  was  not 
gone,  and  that  he  might  maintain 
trover  against  the  carrier  for  the 
^oods.  Crawshay  v.  Eadei,  ZG,  4. 
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CASE. 

1.  A.,  an  engineer,  being  employed 
by  B.  to  erect  a  steam  boiler,  and 
other  apparatus,  on  premises  ad- 
joining to  the  manumctcNry  of  C.> 
and  in  consequence  of  the  explo- 
sion of  the  boiler  from  the  in- 
sufiiciency  of  the  materiait  of 
which  it  was  composed,  the  pro- 
perty of  the  latter  was  iiyiured^ 
and  it  being  found  as  m  not  by 
the  jury  that  A.  was  fforsonally 
present,  and  that  hia  servants  haH 

'   the  management  of  the  mpparatua 

at.  tfie  time  of  the  aooiaeiit>— 

.  Held,  that  CL  migfat'maintain  ease 

:    against  A,  for  the  injury  he  had 

,    sustained.    Setnik,   that  if  the 

jury  had  negatived  the  iaot  of 

AJb  management  of  the  appm- 

tus,  though  the  accident  arose 

from  an  imperfection  in  the  mi^ 

terials  of  which  it  was  composed, 

he  would  not  have  been  priniarilj 

liable.     Wiite  v.  Hague,  3  0. 4. 

Pa^33 

2.  In  case,  for  negligent  driving, 
the  law  or  usage  of  the  road  u 
not  the  criterion  of  neglige&ce. 
Therefore  where  defendanvs  car- 

-  riage  was  on  the  wrong  side  of 

-  the  road,  and  in  attempting  to 
pass  it  on  the  near  instead  of  the 
off  side,  plaintiff  sustained  da- 
mage:—  Held,  that  it  was  for 
the  jury  to  decide  the  question 
of  negligence,  without  regard  to 
the  law  of  the  road.  Wagde  r. 
Lady  Carr,  9  G.  4.        i        255 

3.  If  A.,  under  pretence  of  a  pur- 
chase, obtains  possession  of  ^.'s 
goods,  with  a  pre-conceived  de- 
sign not  to  pay  for  them,  and 
absconds  to  avoid  suit  for  the 
value,  and  the  sheriff  seises  such 
goods  in  execution  immediately 
after  the  deliverv  to  A.,  it  seema 
that  B.  may  lawfully  rescue  them 
out  of  the.  hands  of  the  sheriff 
even  by  stratagem,  but  the  vali« 


•H  CBASCTEBl 

dity  of  Ae  pvdnw  by  ^.  is  k 
mwlioDfiDr  tho  jsiy.    J^arl  «^ 

■See  COMMIUIOHEKS.  — DiSTKESS. 

CBRTIFICATE. 
SBeAxMxrr,  s.—ATTOfaitT.  2.— 

BAIL^-GtrAKAITTT,  1.— BjEGlS- 

CEBTIOIL&BI. 

l.C«IIanri«m«atlMtD  tsbmto 
&B  leaovd  of  ■  JadgiMat  obtaui- 
'  I  defondnt  in  tlw 
Dmfimm,  for 
Ue  pmoM  of  WMhKng  faia  bail 
to  HMsr  him  in  this  Covrt, 
tho^^  bo  be  ■  priaoBer  for  debt 
ni  tlw  Mulodiy  of  the  narahnl. 
PatoMK  T.  K^  a  G.  4.      1T7 

%Mibtr  coBTietian  and  jodgBent 
a«  Dm  Soaaiana,  the  CmuI  «iU 
Mt^ait  aewtiorari  tomnure 
the  |irm  iindinp  for  lh«  ptnpoae 
«tf  haring  an  indictmeDt  gnashed 
4Mnotiaa  fbrenoroa  IhereeonL 
Stm  r.  t%»  AJmUlmmH  tifPmu- 
gom  «idJfa>*yn«il>,  S  G.  4. 

S,  Cerlionii  lies  to  renore  an  eject- 
Moat  oanae  from  an  inferior  jo- 
ztadietion  into  this  Court,  and 
■esd  not  be  remored  by  habeas 
coriwa  mm  cansL  GMdrigkt,  d. 
AMfar  T.  Drimg,  4  C.  4.  407 

SwOTBBSSBRa,8.— TlTHBS,  S. 

CHANCELLOR. 

See  BRflTQiNa  Honey  ihto 

Court, 

CHARTER. 

IF  a  royal  cbarter  contains  words 
of  permiadon  to  do  an  act  which 
Is  dearly  for  Ae  pablic  benefit, 
fliey  are  obligafany ;  therefore 
where  a  cbarter  otJae.  1,  grant- 
ed to  the  steward  and  soitors  of 
n  Bttaor,)>Mon>  and  mAarUy  to 


COMBOSSlOKERa. 

hold  a  Covrt  for  the  par 
(amongst  other  fvbjects)  of  ' 
ing  and  detenuiniiig  plea 
debt,  Ac  but  the  Court  had 
disMed  for  that  pstpoae  di 
fifty  yean : — Held,  that  mi 
moB  wonld  lie  to  compd 
Court  to  be  hdd  i«afa.  sot 
rtanding  Ibe  nam-van-  for 
pvpoae.    Rtx  ▼.  31e  Stewa 

St»  OOBPORA-nOH,  %. 

CHUKCHWARDKNS  Al 

OVB&S£BR8. 
See  EjBCTiUEirr,  IS. — Oth 

8KCK.X,1. 

CLERGY. 
A  spMmal  penoB  wbe  is  virli 
hb  office  of  chaplain  of  aeefl 
boMi  a  OBraey  with  a  dwd 
attaehed  Ihneto,  and  ceaH 
bold  the  oCoe  of  chapjaia, 
taiai  poa»easie»  of  (faedwcJ 
is  not  a  enrato  viHiiB  fte  m 
iag  of  &T  Qte.  X  e.  SO.  a.  91, 
may  be  evieled  by-  notice  to 


the  three  months  notice  reqii 
to  be  given  by  that  stalnte  i 
the  consent  of  the  bi^iop.  G 
title,  d.  UmeelK  Cbftoc  t.  . 
4  6.4. 

SteTrroKt. 

COBIIIISSIONBRS. 

Trespass  will  not  Ke  agaiut  e 
missioners  of  banlcmpt  feo-  e 
mitting  a  witneas  to  priaon 
not  satisfsclorOy  answeriocqi 
tions  put  to  him  whilst  under 
aminatioit,  eren  tbongh  the  q 
tions  may  appear  to  this  Cow 
hare  been  satisfactorily  ansi 
ed.  ihsneff  T.  Mmpey,  4  6. 4. 

Bee  Bail,  3.  —  Bankrupt,  < 
Court  of  Rbqcbsts.— Srw 
Teespasi,]. 


coNvicrnox, 

COHMITMENT. 
See  Attosmbt,  1. — Barardt, 

1.— COHHUSIONSfiS.— HABBAS 
COBPDS,  1. — Smuoolru. 

COMPOSITION. 

See  Post  Horsb  Dutt,  9. 

CONSIDERATIOir. 

See  AvFiDlvtT  or  Debt,  1. — ^An- 

nuitT,  1. — Apprenticb.-Bill 

of  exchakqs,  1. — ^toll. 

COMSIONOR  AND  CON- 

SIONEB. 

See  Carbibb.  —-OUABANTT,  t.—- 

Vbndor  aito  VsnnBB. 

CONSTABLE. 
If  «  wtmmt  be  directed  to  ■  con- 
stable hj  name,  he  may  exeente 
it  any  where  within  the  joriidio- 
tion  of  the  magiatrale ;  bnt  if  it 
is  directed  to  him  by  tua  nuM  of 
oflice,  he  can  execute  it  only  in 
the  parish,  &c  of  which  he  is  a 
constable.  Therefore  where  a 
warrant  for  levying  a  rate  was 
directed  "  to  the  constables  of 
the  pirish  of  W,,  and  to  all  others 
bis  Hajesty'a  officers  whom  these 
may  cenoeni,''  and  a  constable  of 
W.,  in  attempting  to  execnle  it 
In  the  pariib  of  D.,  was  assault- 
ed:—Held,  that  the  assavlt  wy 
jnstifiable.  Me*  r.  Weir  and 
Otien,  40.  4.  Page  444 

CONTEMPT. 

5^  Attobnbt,  1.— Forbiqn  At- 

tacbhbnt. 

CONTRACT. 
See  Frauds.  —  Paying  Hohbt 

INTO    COORT.  —  SaLB.— VbN- 

IK>B  AND  VeNDBB. 

CONVICTION. 
See  Cebtiokabi,  2.— Oahb.— 

JrsTICB   OF    THE    PbACB,  2.— 

Nbw    Triau  —  pBiaoHSB.— 
Smuogubs. 


COPTBOLD;  MS 

COPYHOU). 

Tenant  of  a  manor  having  been  ori- 
ginally admitted  to.a  oopyboU 
estate,  to  hold  the  same  lor  the 
lives  of  H.  D,  the  elder,  and  A  i>. 
the  yonnger,  afterwards  snmo- 
ders  the  same  into  the  handa  oC 
the  lord,  aad  takes  ai»«raqtof 
the  same  estate  for  Iheliveaof 
J.  O.  and  D.  G.  his  sons,  a^^tha ' 
life  o(  the  longest  lirer  of  tbev 
nceeMJee^,  kecoVdiitg  t»  IKe  MB- 
totaof  thenuabr.anapftytftflBG 
ti>  the  lord  fdr  his  ^mlttaiHie, 
the  grant  describing  Urn  as  asla 
pttreAiuer.  By  lh«  cnatoIiB'^'ths 
manor,  when  a  copyhdM  tone- 
meut  ia  granted  to  a  petsoB  to 
hold  the  same  fAr  the  llvAa  Of  two 
or  more  other  persona,  aitd  tho 
life  of  the  longest  liver  of  attoli 
other  persona  tkeeeuieM,  and 
the  grantee  dtea  during  Uk»  life 
or  lives  of  one  or  more  of  wach 
other  person  or  persona,  witboat 
having  devised  the  copyhold  hy 
hii  will,  sncb  one  or  more  of 
snch  other  person  or  persons  to 
snrviving  the  grantee,  sludl  bo  en- 
titled to  bold  the  copyhold  mo- 
oesriM^,  as  they  are  ieapeetl»rfy 
named  in  the  grant  duiUg  hie  «r 
their  life  or  lives;  bat  if  the 
grantee  devisei  the  copyhold  by 
his  will,  the  devisee  npoB  hni 
death  shall  hold  the  same  dnring 
the  life  or  lives  of  aneh  other  pep- 
son  or  persons  so  snrvivmg. 
Grantee  devises  Us  copyhold  es- 
tate to  bis  eldest  son,  one  of  tho 
eestni  qne  vies  named  in  the 
grant,  who,  opon  his  Other's 
death,  enters  into  possession  of 
the  estate  ^— Held,  that  tbe  ««»• 
torn  was  good  and  vaHd  In  law, 
and  not  being  inconmstent  With 
&e  grant,  barred  the  lord's  r^t 
of  entry.  JDoe,  d.  Nqaeam  v. 
Goddard,  4  &. 4.  Page'm 

See  Babon  ahj>  Fbhb,  S.— Dk- 

TISB,  4. 


886      COBPORATION. 
CORPORATION. 

1.  Mandamna  will  not  lie  to  admit 
.  an  inhabitant  of  a  borough  by 
prescriptibn  to  be  a  free  bargess, 
unless  it  appeaf  first,  that  he  has 
an  inchoate  right  to  be  a  free 
bnlrgess;  and,^  second,  that  the 
office  of  free  burgess  is  a  corpo- 
'  rate  office  by  prescription,  ttez 
r.Weti  Looe,  2 G.  4.      PagellQ 

9*  A  charter  of  incorporation  em- 
powered the  mayor  and  alder- 
mea  Jbr  the  time  being,  or  the 
greater  part  of  them,  to  choose 
and  name  four  of  the  burgesses 
or  inhabitants,  "  oat  of  which 
four  so  to  be  named  and  chosen, 
the  mayor,  aldermen,  bailifis, 
principal  burgesses  and  other  bar- 
gessesj  and  inhabitants,  for  the 
time  Mng,  (they  being  also  for 
that  purpose  there,  upon  the  same 
day,  congregated  and  assembled 
together)  or  the  greater  part  of 
th^'oi  should  be  so  congregated 
and  assembled,  might  have  power 
and  authority  by  the  greater  part 
of  the  voices  of  them  so  assem- 
bled together,  to  choose  and 
make  one  to  be  the  mayor." — 
Held,  that  the  election  of  a  mayor 
by  a  majoritv  of  the  whole  elec- 
tive body  taken  collectively  was 
invalid,  it  appearing  that  there 
was  not  a  majority  of  the  definite 
body  of  principal  burgesses  pre- 
sent at  the  time  of  the  election. 
Rex  ▼•  Richard  Bower,  4  G.  4. 

761 

3.  iPayment  of  a  fine,  imposed  by 
the  bye  laws  of  a  corporation, 
for  refusing  to  accept  a  corpo- 
rate office,  does  not  exempt  the 
party  elected  from  serving  the 
office,  and  he  may  be  compelled 
so  to  do  by  mandamus.  Rex  v. 
Edward  Bower,  4  G.  4.  842 

See  Bye  Laws. — Poor  Rate,  2. 


.  COVENANT. 

COSTS. 

The  defendant  in  a  quo  warranto 
information  againat  him,  to  shew 
by  what  authority  he  holds  the 
office  of  registrar  and  clerk  of 
die  court  of  requests  of  the  city 
of  Bristoi,  is  not  entitled  to  costs 
under  the  statute  9  Anne,  c.  20. 
8.  5.    Rex  V.  HaU,  4  G.  4. 

Pa^34l 

See  Arbitration. — ^Arrrst,  1,4. 
Attornbt,  3,4.  7. — Bail,  6,6. 
Baron  and  Fbmr,  1.— Bas- 
tardy, 1.— Ejectmbnt,  7. 9.— 
Infant.— ^Staying   Procebi>- 

1N6S. — WiTNBSS. 

COVENANT. 

1.  In  a  declaration  on  an  indemnity 
bond,  to  ^'  save  harmless  and 
keep  indemnified  W.  his  heirs, 
&c.  and  also  certain  closes,  &c 
from  and  against  all  actions,  suits, 
claims,  and  demands  whatsoever, 
both  in  law  and  equity,  which 
should  or  might  be  had,  made, 
commenced,  or  prosecuted  by 
any  person  or  persons  claiming 
any  right,  title,  or  demand,  in,  to, 
or  upon  the  said  closes,  &c.  ss 
heir  at  law  of  J7.  P.  and  others, 
of  and  from  all  costs,  charges, 
and  expences,  which  the  said  If. 

.  &c.  should  sustain  or  be  put,  for 
or  by  reason  or  means  of  such 
actions,  salts,-  claims,  and  de- 
mands, or  otherwise  however;" 
to  which  the  breaches  assigned 
were,  first,  that  on,  &c.  H.  W.  P. 
**  made  claim  and  demand,  and 
claimed  to  have  a  right  and  title 
of,  into,  and  apon  the  said  doses, 
&c.  and  entered  into  and  upmi 
the  same,  and  cut  down  grass, 
and  felled  trees  there  growing, 
and  converted  them  to  his  own 
use;"  and,  2d.  that  he  '* caused 
and  procured,  and  suflTered  and 
permitted  one  H.B.  who  then 


■  I 


COVENANT. 


Wt 


held  and  enjoyed  the  said  closes, 
to  attorn  to  him,  and  to  withhold 
the  payment  of  the  rents,  issnes, 
and  pro6U:"  tnd,  3d.  that  *'  cer- 
tain title  deeds  relating  to  the 
said  closes,  &c.  were  kept,  de- 
tained, and  withholden  hy  one 
A.  W.  at  the  instance  and  through 
the  means,  and  by  and  through 
the  claim  and  demand  of  71  B, 
W.  P."  Ac— Held,  after  defend- 
ant had  pleaded  over,  that  these 
breaches  were  well  assigned  on 
the  covenant  declared  upon. — 
Fowle  V.  Weich,  3  G.  4. 

Page  133 

2.  Declaration  in  covenant  for  the 
assignment  of  a  share  in  certain 
Btock,  professed  to  set  ont  the  co- 
venant, and  described  it  as  a  co- 
venant to  assign  a  certain  sum  of 
2000/.  Defendant,  on  oyer  crav- 
ed, set  out  the  deed,  and  demur- 
red as  for  a  variance,  that  the 
covenant  was  to  assign  stocky  not 
money: — Held,  no  variance;  and, 
second,  if  it  was,  the  defendant 
should  have  pleaded  non  est  fac- 
tum, and  not  have  demurred. 
Ross  V.  Parker,  4  0. 4.  662 

3.  The  Governors  of  the  PomuUing 
Hospital  grant  a  lease  for  years 
of  a  certain  dwelling  to  Z.,  and 
covenant  that  the  demised  pre- 
mises, or  any  part  thereof,  shall 
not  be  converted  into  a  shop  or 
-  other  place  for  carrying  on  any 

trade  or  public  shew  of  business 
during  the  term,  without  the  con- 
sent in  writing  of  the  lessors. 
X.  assigns  the  lease  to  ilf.,  who, 
by  an  under-lease,  demises  the 

f^remises  to  F,  with  a  covenant 
or  quiet  enjoyment,  "  to  hold 
the  same,  without  any  lawful  let, 
suit,  trouble,  molestation,  evic- 
tion, interruption,  claim,  or  de- 
mand whatsoever,  by  or  from  her, 
her  heirs,  executors,  administra^ 
tors,  or  assigns,  or  any  person  or 

VOL.  If. 


persons  whomsoever,  claiming, 
or  to  claim,  by,  from,  under,  or 
in  trust  for  her,  them,  or  any  of 
them,  or  by  or  through  her  or 
their  ads,  means,  right,  title,  for- 
feiture, privity,  or  procurememi/^ 
In  this  lease  the  covenant  against 
converting  the  premises  into  a 
shop,  &c.  is  omitted.  P.  assigns 
the  lease  to  S.,  who  underplots  to 
W.,  and  he  converts  part  of  the 
premises  into  a  shop,  without  the 
consent  of  the  original  lessors, 
who  bring  ejectment  and  evict 
him  for  a  forfeiture.  M.  having 
died,  S.  declared  against  her  ex- 
ecutor for  a,  breach  of  the  co- 
venant for  quiet  enjoyment,  aver- 
ring, that  by  her  act,  and  through 
her  means  and  procurement  in 
making  the  under-lease  to  P., 
without  any  covenant  similar  to 
that  in  the  original  lease  to  Z., 
he  was  hindered  from  quietly  en- 
joying, &c. — Held,  on  demurrer, 
that  the  action  would  not  lie. 
Spencer  v.  Marriott,  4  G.  4. 

Page  665 
4.  A  testator  being  seised  in  fee  of 
certain  lands,  and  also  of  a  corn 
mill,  demised  the  former  to  a  te- 
nant for  three  lives,  covenanting 
for  a  money  rent,  and,  in  addition 
thereto,  that  the  lessee  should 
perform  certain  suits  and  ser- 
vices, and,  amongst  others,  that 
he,  his  heirs  and  assigns,  should 
do  suit  to  the  lessor's  mill  by 
grinding  there  all  such  corn  as 
grew  upon  the  demised  land.  The 
testator  afterwards  devised  the 
mill,  and  also  the  reversion  of  the 
land  to  the  same  person,  who  b^ 
came  seised  upon  the  death  of 
devisor.  During  the  demise  of 
the  land  the  lessee  died  intestate, 
and  his  wife  took  ont  administra- 
tion of  his  estate  and  effects. 
Covenant  being  brought,  assign- 
ing €or  a  breach,  neglect  to  grind 
3  L 
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com  at  the  mill  daring  the  life- 
time of  the  lessee,  and  also  since 
his  death : — Held,  that  the  reser- 
vation of  the  suit  to  the  mill  was 
in  the  nature  of  a  rent,  and  that 
the  covenant  to  render  it,  ran  with 
the  land,  whilst  the  ownership  of 
the  land  and  the  mill  remained 
in  the  same  person^  and  entitled 
the  latter  to  maintain  an  action 
at  common  law  upon  it  against 
the  personal  representative  of  the 
lessee.  Vyvyati  v.  Arthur ,  4  G.  4. 

Page  670 

See  Apprentice. — Infant,  1. 

COUNTY  COURT. 
&e  Attorney,  6. — Replevin,  1. 

COUNTY  PALATINE. 

5ee  Certiorari,!. 

COUNTY  TREASURER. 

A  county  treasurer  authorized  by 
an  order  of  Sessions  to  raise  mo- 
ney on  the  credit  of  the  county 
rates,  obtained  advances  from 
time  to  time  from  his  bankers, 
and  died  in  their  debt.  The  Ses- 
sions being  satisfied  that  the  mo- 
ney so  advanced  had  been  bon^ 
fide  appropriated  to  county  pur- 
poses, made  an  order  for  assess- 
ing and  levying  a  sum  of  money 
towards  the  repayment  of  the 
debt,  but  this  Court  quashed  the 
order.  Rex  v.  The  Justices  of 
Flintshire,  4  G.  4.  843 

COURT  OF  REQUESTS. 

The  Courts  of  RequesU  Act,  23  G. 
3.  c.  38.  8.  8.  declares,  that  no 
person  shall  be  capable  of  acting 
as  a  commissioner  in  the  execu- 
tion of  any  of  the  acts  for  con- 
stituting such  courts,  unless  such 

-  person  shall  be  a  householder 
within  the  county.  Sec.  for  which 


he  shall  act.  The  word  **  house- 
bolder"  in  this  act  does  not  mean 
a  personally  resident  house- 
keeper, and  therefore  where  a 
person  had  been  elected  to  the 
office  of  registrar  and  clerk  of 
the  Court  of  Requests  of  the  city 
of  Bristol,  by  a  majority  of  house- 
holders, paying  rent,  rates,  and 
taxes,  and  resident  by  their  part- 
ners in  trade  or  their  servants 
only  : — Held,  that  the  election 
was  valid.    Bex  v«  Hall.  3  G.  4. 

Page  241 

See  Costs. 

CREDITOR. 

See  Bankrupt,  1.  3. — Foreign 
Attachment. —  Frauddlent 
Preference. 

CUSTOMS. 

Sec  Copyhold. — Excise. — Smug- 
glers. 

DAMAGES. 

&c  Arbitration.— Attorney,?. 
Award,  1. — Case,  2. — Plead- 
ing, 1. 

DEBT. 

See  Affidavit  of  Debt,  1.  2. — 
Bankrupt,  1.  —  Baron  and 
Feme,  1.  —  Charter.  —  Gua- 
ranty, 1. — Infant,  1.— Lord's 
Act. 

DECEIT^ 
See  Bankers,  1. 

DECLARATION. 

See  Affidavit  of  Debt,  2.— 
Award,  1.  —  Bill  of  Ex- 
change, 2. —  Bribery.  —  Co- 
venant, 1,  2. — Ejectment,  4. 
Paying  Money  into  Court. 
Poor,  L— Promissory  Note, 
1. 


DEEDS. 

The  Coart  will  not  compel  a  party 
to  allow  the  inspection  of  his 
title  deeds,  snd  give  a  copy  there- 
of to  a  person  who  supposes  that 
SDch  deeds  coDtain  a  reservation 
■a  his  faror  of  manorial  rights. 

'    anlesi  it  appears  that  the  party 

Iiolds  the  deeds  as  tmstee  for  the 

applicaot.      Pickering  v.  Noyet, 

4G.4.  Page2/&S 

Set  Annuity,  1.  2. 

DEVISE. 

1.  Testator  devises  hU  freehold 
estates  to  Imstees  in  trnst,  to  se- 
cure aa  annuity  of  601.  per  an- 
num to  his  wife  for  life,  and  then 
in  trust  for  his  two  yoangeraons, 
and  his  two  daughters,  and  all 
children  to  be  begotten  on  the 
body  of  his  wife,  nntil  they  shall 
eeverally  attain  the  age  of  Iwenty- 
one  years,  and  then  unto  and 
among  them,  share  and  share 
alike  as  tenants  in  common,  and 

'  not  as  joint  tenants.  The  witl 
then  granted  a  power  to  the  trus- 
tees to  receive  the  rents,  and  to 
lay  out  the  surplus  beyond  the 
wife's  aoouity,  and  other  charges 
thereon,  in  good  securities,  to 
grant  leases  of  the  estates  for  a 
term  not  exceeding  seven  years, 
"  and  if  they  should  think  it  ad- 
visable to  sell  any  part  thereof 
at  ony  time  after  my  death:" — 
Held,  that  this  latter  clause  did 
not  control  the  expressgiftof  the 
estates  to  the  children  in  fee, 
when  they  should  severally  at- 
tain the  age  of  twenty-one  years. 
Doe,  d.  Biuide'jt  v.  HaTTU,  3  G.  4. 

2.  H.  8.  devises  his  estate  to  bis 
wife  for  life,  and  dies  seised, 
leaving  his  widow  and  two  sons, 
him  surviving.  After  his  death, 
Ihe  widow  and  the  younger  ion. 


DEVISE.  two 

by  deed  of  bargain  and  sale,  con- 
vey the  estate  io  fee  to  H.  with- 
out the  privity  of  the  oldest  son 
and  heir  at  law  of  the  tesutor. 
U.  continues  in  undisturbed  pos- 
session of  the  esUte  for  twenty- 
two  years,  and  dies  possessed, 
bequeathing  it  to  his  children. 
Six  years  after  H,  entered  into 
possession.  If.  S.  the  eldest  son 
and  heir  at  law  of  H.  S.  makes 
his  will  and  devises  all  his  real 
estate  to   his  wife,   and  to  his 

founger  brother,  in  trust  for  the 
ife  of  the  wife,  and  then  to  his 
children,  and  dies  three  years 
afterwards,  without  ever  disturb- 
ing ^.'s  possession : — ^Held,  that 
the  trustees  might  maintain  eject- 
ment to  recover  the  possession  of 
the  estate,  notwithstanding  H-'* 
quiet  enjoyment  for  twenty-two 
years.  Boe,  d.  SoHter  v.  Hull, 
3G.4.  PageSa 

3.  Testator  after  devising  to  b<i 
nephew  H.  IV.  a  messuage,  form- 
ing part  of  his  real  estate,  de- 
vised as  follows : — "  Itom,  I  give 
further  unto  my  nephew  B.  W- 
half  part  of  my  garden,  and  lOOt. 
stock  in  the  4  pi-r  cent,  bank  ain- 
nuiiies.  I  give  further  my  yard, 
liable,  cnic-hniite,andallothKT  out- 
hotuef  ia  the  laid  yard,  my  litter 
Martha  Wickham,  to  have  the  tn- 
tereil  and  profit*  dming  her  natn- 
rnHt/e;— Hold,  by  three  Jadses 
(Belt,  J.  dissenting),  that  nnder 
this  bequost  B.  W.  after  the  death 
of  Martha  IVickkam,  took  an  es- 
tate in  fee  in  the  yard,  &c.  to 
the  exclusion  of  the  testator'a 
heir  at  law.  Doe,  6.  Wiekhamv. 
Turner,  4  G.  4.  398 

4.  A  testator  devises  bis  freehold 
and  copyhold  lands  to  trustees, 
in  trust,  for  his  infant  sod,  and 
directs  "  the  same  to  be  trani- 
ferred  to  him  as  soon  as  he  ihftll 
attain  to  twenty-one  yean ;  bat  in 
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case  he  should  die  before  he  attains 
to  the  age  of  twenty-one  years, 
then  I  give  to  my  cousin  IF.  P., 
his  heirs  and  assigns,  all  my  free- 
hold and  copyhold  lands,  ^c." — 
Held,  that  the  trustees  did  not 
take  a  fee  by  this  dense,  but  only 
an  estate  for  years,  determinable 

,  upon  the  son^  attaining  twenty- 
one  years.  Hoe,  d.  Player,  v. 
NiehoUi^  4  Q.  4.  Page  480 

6.  Testator,  in  1814,  after  devising 
to  his  wife  for  life  the  mansion 
in  which  he  then  lived,  with  all 
the  buildings  and  lands  thereunto 
belonging,  as  then  enjoyed  by 
bim,  with  all  the  appurtenances, 
devised  as  follows :— -"  And  from 
and  after  her  decease,  then  I  give 
and  devise  all  my  said  mansion 
called  D.,  with  all  the  buildings 

'  and  lands  thereunto  belonging,  as 
now  enjoyed  by  me,  with  all  the 
anpurtenances,  unto  my  godson 
•/.  S,  B,,  his  heirs  and  assigns  for 
ever."  Testator  had  purchased 
the  estate  called  D.  in  1772,  and 
in  1702  purchased  an  adjoining 
estate  called  U,H.,  and  in  two 
years  afterwards  took  several 
closes,  forming  the  latter,  into  his 
own  occupation,  and,  after  re- 
moving the  fences,  continued  to 
occupy  the  same  until  the  time  of 
bis  death ;  the  additional  closes 
having,  in  the  interim,  been  al- 
ways known  by  the  name  of  the 
"JD.  meadows :" — Held,  that,  un- 
der the  devise,  the  additional 
closes  passed  to  the  godson.  Bo- 
denham    y.    Pritchard,    4  G.  4. 

508 
6.  Testator  devises  a  portion  of  his 
lands  to  his  daughters  E.  and  A., 
to  be  equally  divided  between 
th6m  at  his  death,  and  wills  that 
at  their  respective  deaths  their 
respective  shares  shall  be  equally 
divided  between  their  several  and 
respective  children;  but  if  ^.  dies 
without  issue,  then  he  gires  her 


share  to  E.  for  IHe,  and  at  her 
decease  to  her  children,  share 
and  share  alike.    He  then  gives 
to  all  his  grand-children,  who 
shall  be  living   twelve    months 
after  his  death,  5/.  each.    The 
residue  of  his  real  and  personal 
estate  he  gives  to  his  only  son  B. ; 
bat  if  he  dies  without  issue,  then 
he  gives  his  share  of  the  estate 
to    all  the  grand-children  who 
should  be  then  living,  share  and 
share  alike.    Then  he  introduces 
certain  qualifications  respecting 
the  devises  he  had  so  maae,  and 
for  the  first  time  mentions  any 
of  his  grand-children  by  name. 
First,  he    directs,  that  such  of 
these  last  shares  as  should  be- 
long to  his  grand-daughter  J?.  S. 
should  be  placed  in  the  hands  of 
her  father  W^  O.,  his  executors 
or  assigns,  the  interest  to  be  paid 
her  during  her  life,  and  at  her 
death  the  principal  to  be  divided 
among  her  children,  share  and 
share  alike.    Next,  he  specifi- 
cally directs,  that  such  share  or 
shares  of  the  land  he  bad  devised 
to  his  daughters  E,  and  A.,  and 
likewise  such  share  or  shares  of 
money,  as  might  become  due  by 
virtue  of  the  will  to  his  grandson 
and  grand-daughter  RAert  and 
AmimA  (children  of  his  daughter 
£.),    should   be  placed    in  the 
hands  of  their  brother  James,  his 
heirs   or    assigns,   to    pay    the 
rents,  &c.  to  them  during  their 
lives,  and,  after  their  death,  his 
or  her  respective  shares  to  be 
equally  divided  among  his  or  her 
children,  if  such  there  are;    if 
not,  such  shares  to   become  the 
property  of  his  or  her  heirs  or 
assigns  for  ever.     Nevertheless, 
if  the  brother  James  should  at 
any  time  thereafter  think  right 
and  proper,  he  might  dolirer  up 
to  Robert,  at  amy  sooner  period^ 
all  or  any  part  of  his  nkart  or 


DISCONTINUANCE. 

ikareSf  unto  kis  only  proper  use, 
Ris  heirs  and  assigiu  jor  ever: — 
Held,  that  if  the  disposing  part 
of  the  will  did  not  give  an  estate 
in  fee  to  testator's  daughters  E. 
and  A.y  and  their  children,  j«t  it 
was  clear  from  the  quatifying 
parts  that  such  was  his  intention, 
and  consequently  that  the  chil- 
dren of  ^.  (il.  having  died  with- 
out issue)  took  an  estate  in  fee 
in  the  land  so  devised  to  their 
mother.  Doe^  d.  Orpe  v.  Frost, 
4  G.  4.  Page  678 

See  Discontinuance. 

DISCONTINUANCE. 

Discontinuance  can  only  be  created 
by  a  person  who  is  tenant  in  tail 
in  possession,  at  the  time  he  does 
the  act  to  defeat  the  settlement ; 
therefore,  where  a  marriage  set- 
Clement  conveyed  an  estate  to 
trustees  in  trust  for  die  joint 
lives  of  A.  and  his  wife,  and  the 
life  of  the  survivor;  remainder 
to  the  use  of  trustees  and  their 
heirs  for  the  joint  lives  of  il.  and 
his  wife,  apd  the  life  of  the  sur- 
vivor, to  preserve  contingent  re- 
mainders ;  remainder  to  the  use 
of  one  of  the  trustees,  his  exe- 
cutors and  administrators,  for 
five  hundred  years,  to  raise  a 
fium  of  money  for  the  younger 
children  of  the  marriage,  by  sale 
or  mortgage  of  the  estate;  re- 
mainder to  the  use  of  the  heirs 
of  the  body  of  A,,  begotten  on 
the  body  of  his  wife;  and  remain- 
der to  the  use  of  A,,  his  heirs 
and  assigns  for  ever;  and  A., 
dmring  the  continuance  of  his  life 
estate,  granted  a  lease  of  the  es- 
tate for  three  lives,  with  livery 
of  seisin  to  B. : — Held,  that  this 
did  not  work  a  discontinuance  of 
ttio  settlement  in  tail,  the  inter- 
mediate estate  to  the  trustees  bev 
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ing  vested.    Boe^  Jones  v.  Jones, 
4  C.  4.  Page  373 

See  Apprentice. 

^       DISTRESS. 

Case,  is  a  good  form  of  action  for 
an  excessive  distress  for  rent* 
though  the  tenant  has  tendered 
the  rent  to  his  landlord  before 
the  distress  is  levied.  Brans^ 
comb  V.  Brydges,  3  G.  4.  366 
See  Constable.— Privilege. 

DUTY. 

See  ArroRNEY,  2.— Post  Horsb 
Duty,  1. 

EJECTMENT. 

1 .  Service  of  a  declaration  in  eject- 
ment on  the  servant  of  the  tenant 
in  possession,  with  a  subsequent 
acknowledgment  from  the  attor- 
ney of  the  latter,  that  the  decla- 
ration had  been  received,  is  suf- 
ficient for  judgment  nisi  against 
the  casual  ejector.  Doe  v.  Snee, 
3G.  4.  6 

2.  Service  of  declaration  in  eject- 
ment by  leaving  it  with  the  daugh- 
ter of  the  tenant  in  possession 
(who  was  confined  by  indisposi- 
tion) with  an  affidavit  that  the 
daughter  acknowledged  the  re- 
ceipt of  the  declaration,  and  that 
she  had  read  it  over  and  explain- 
ed it  to  her  mother  before  the 
essoign  day  of  the  term,  sufli- 
cient  for  a  rule  nisi  for  judgment 
against  the  casual  ejector.  Doe 
V.  Roe,  3  G.  4.  12 

3.  Service  of  the  declaration  in 
ejectment  upon  the, wife  of  the 
tenant  in  possession,  without 
stating  that  it  was  served  at  the 
husband's  house,  or  on  the  pre- 
mises, insufficient  to  support  a 
rule  for  judgment  against  the  ca- 
sual ejector.  Right  v.  Wrong.    84 

4.  After  judgment  in  ejectment  had 
been  signed  in  the  year  17G3,  in 


which  year  the  Conrl  of  Chan- 
cery granted  an  injunction-  to 
stay  execution,  and  nothing  ap- 
peared to  have  been  done  in  tbe 
cause  since,  this  Court  refused 
to  enlarge  the  term  in  the  decla- 
ration, for  the  purpose  of  ena- 
bling a  descendant  of  the  original 
filaintifT  to  sue  out  a  scire  facias, 
n  order  to  revive  the  judgment, 
and  talie  ont  a  writ  of  possession 
.against  the  heir  at  law  of  the 
original  defendant,  Bradnrif  v. 
Hattelden,  8  G.  4.         Page  227 

6.  By  tliB  practice  of  this  Court, 
the  plaintiff  in  ejeclmeiit  is  not 
entitled  to  aign  judgment  against 
the  casual  ejector,  until  after  the 
posteit  is  brought  in  od  the  day 
in  banc;  butwjiere,  after  verdict, 
by  default  of  defendant,  tbe  plain- 
tiff sned  out  a  writ  of  possession 
on  tbe  6th  November,  M-ithout 
producing  the  postea,  and  ese- 
cnted  it  on  tbe  12tb,  without  any 
objection  on  the  part  of  the  de- 
fendant, until  afterwards,  the 
Conrt  refused  to  set  aside  the 
writ,  it  appearing  that  the  de- 
fendant bad  sustained  uo  preju- 
dice, and  said,  thut  if  ho  had, 
that  was  matter  of  reference  to 
the  Master.  Davis  \.  Williami, 
3  G.  4.  229 

0.  Service  of  the  declaration  in 
ejectment  upon  tlie  servant  on  a 
Saturday,  with  an  acknowledg- 
ment by  the  lenaut  on  a  Sunday, 
insuOicieDt  for  judfinient  against 
the  casual  ejector.  Goodtitle,  d. 
Mortimer  v.  NotilU,  a  G.  4.    232 

7.  Where  a  lessor  of  the  plaintiff 
dies  afier  the  commission  day  at 
tbe  assizes,  and  is  nonsuited  upon 
the  merits  of  the  ejectment,  his 
executor  is  not  liable  for  tbe 
coats  under  tbe  common  consent 
jvlo  given  by  the  testator  in  his 


lifo-tirao.  Doe,  A.  Payne  t. 
Grvndy,  4  G.  4.  Page  437 

8.  it.  enters  into  an  agreement  with 
B.  to  sell  land  then  in  the  pos- 
session of  tbe  latter,  on  certain 
terms,  and  to  execute  a  convey- 
ance in  case /I.  should  be  found 
owner  thereof,  and  could  make 
a  good  title  thereto,  and  agrees, 
that  in  the  mean  time  B.  shall 
remain  in  possession.  A.  after- 
wards brings  ejectment  agaiost 
B.  to  try  the  title,  but  not  having 
demanded  possession  or  other- 
wise determined  B.'s  tenancy  : — 
Held,  that  the  action  was  not 
maintainable.  Doe,  d.  Newby  x. 
Jaek>inn,AG.  4.  514 

0.  Landlord  enters  into  an  agree- 
ment with  tenant,  on  2d  Janvary, 
1815,  to  grant  the  latter  a  lease 
for  eight  years  of  certain  pre- 
mises, the  agreement  to  lake  ef- 
fect from  the  loth  Octuber,  1814, 
from  which  time  tenant  had  been 
in  possession,  yielding  2s,  6d. 
yearly,  and  in  case  he  held  over 
after  tbe  term,  he  was  to  pay 
40».  per  diem  for  every  day  he 
retained  possession.  Tbe  lease 
was  never  granted.  At  the  ex- 
piration of  the  term,  tenant  licld 
over,  after  having  been  ser\ed 
with  a  nine  months  notice,  to  quit 
at  the  end  of  tbe  year  for  nbich 
he  held,  uhicb  should  tirst  hap- 
pen after  the  expiration  of  half  a 
year,  from  the  date  of  the  notice. 
He  was  then  served  with  a  writ- 
ten demand  of  possession,  and 
tbe  same  paper  notified  to  him, 
that  if  be  aid  not  yield  quiet  pos- 
session, an  ejectment  would  be 
brought:  — Held,  1,  That  the 
tenant  was  not  lu  be  treated  as  a 
tenant  from  year  to  year*  and 
2.  That  the  demand  of  posses- 
sion was  sulticient  notice  within 
1  Ceo.  4.  c.  87,  so  as  to  entilla 


EJECTMENT. 


EXCISE. 


G9S 


the  plaintiff  to  the  benefit  of  the 
undertaking  and  security  required 
by  that  statute.  Doe^  d.  Angle' 
sey  T.  Roe^  4  G.  4.       Page  565 

10.  The  time  within  which  the  un- 
dertaking and  security  required 
to  be  given  by  1  Geo.  4.  c*.  87, 
shall  be  given,  is  to  be  fixed  by 
the  Court  at  the  time  the  rule 
under  that  statute  is  to  be  grant- 
ed. Doe^  d.  Anglesey  v.  BrowUf 
4  G.  4.  688 

11.  Tenant  dies  intestate,  in  pos- 
session of  certain  premises.  His 
widow,  after  continuing  to  occupy 
for  several  years,  paying  rent  to 
the  landlord,  marries  a  second 
time,  and  her  husband  enters 
■into  possession  and  pays  rent  for 
several  years  to  the  landlord,  and 
upon  the  death  of  the  wife,  the 
personal  representative  of  the 
first  husband  obtains  administra- 
tion of  his  estate  and  eflects,  and 
brings  ejectment  te  evict  the  se- 
cond husband: — Held,  that  the 
action  was  maintainable  without 
giving  a  formal  notice  to  quit. 
Doe  V.  Bradbury,  4  G.4.        706 

12.  The  statute  59  Geo.  3.  c.  12. 
s.  17,  empowers  churchwardens 
and  overseers  to  take  lands  and 
hereditaments,  in  the  nature  of  a 
hody  corporate,  and  declares  that 
in  all  actions  brought  in  respect 
thereof,  it  sliarll  be  sufficient  to 
name  the  churchwardens  and 
overseers  for  the  time  being,  de- 
scribing them  as  the  church- 
wardens and  overseers  of  the 
poor  of  the' parish  for  which  they 
shall  act,  and  naming  such  parish. 
Where  a  declaration  in  eject- 
ment by  churchwardens  and 
overseers,  contained  two  sets  of 
counts,  one  describing  them  by 
their  ojffice,  without  their  names, 
and  the  other  by  their  names, 
without  their  office: — Ueld,  after 
verdict,   the  objcctioUy    if  any. 


was    cured.      Doe    v.  Harptir^ 
4  G.  4.  Page  708 

See  Certiorari,  3.— Clergy. — 
Devise,  1,  2,  4,  6.--DiscoN- 
TiNUANCE. — Lease. — Rent. 

ELECTION. 

See  Corporation.  —  Court  of 
Requests. 

EMANCIPATION. 
See  Settlement,  2. 

ERROR. 

See  Bail,  5,  6. — Certiorari^  ^• 
Supersedeas. — Writ  of  JEr- 

ROR,  1,  2. 

EVIDENCE. 

In  an  action  against  three  defencl- 
ants,  as  partners,  the  office  copy 
of  an  answer  to  a  bill  in  Chan- 
cery, filed  by  one  against  the 
others,  b  admissible  evidence, 
without  producing  the  original, 
in  order  to  establish  the  partner- 
ship ;  and  to  prove  the  identity 
of  the  defendants,  the  clerk  of 
their  solicitor  is  a  competent  wit- 
ness to  that  fact,  though  he 
knows  nothing  of  the  defendants 
but  from  his  intercourse  with 
them  professionally  in  the  con*- 
dnct  of  the  suit  in  Chancery, 
Studdy  V.  Sanders,  4  G.  4.      347 

5ec  Attorney,  1. — Kill  op  Ex- 
change, 1,  2,  4.— Bribery.-^ 
Highway,  1. —  Infant,  1. — 
Limitations.  —  Paying  Mo- 
ney INTO  Court.— Poor,  1. — 
Replevin,  2.  —  SettOf p.  — 
Tithes,  2.  —  Trespass,  1. — 
Warranty. — Witness. 

EXCISE. 

By  statute  23  Geo.  3.  c.  70.  s.  34, 
any  action  or  suit  against  any 
person  or  persons,  for  any  matter 
or  thing  done  by  any  officer  or 
officers  of  excise,  or  any  others 
acting  in  his  or  their  aid,  must 
be     conimenccd    within     thre« 


HM  FOREIGN  ATTACHMENT.   FRAUDULENT  FBEFEKNCE. 


months  next  after  the  cause  of 
action.  Semble,  that  this  section 
extends  to  the  officers  themselves 
and  others  acting  in  their  aid. 
At  all  events,  an  action  against 
officers  of  excise,  &c.  not  brought 
within  the  time  limited,  is  bar- 
red by  28  Geo.  3.  c.  37.  s.  23, 
which  extends  to  any  action 
against  any  person  or  persons 
for  any  thing  by  him  or  them 
done  in  pursuance  of  any  act  or 
acts  relating  to  the  revenues  of 
customs  and  excise.  Hendry  v. 
SUri,  3  G.  4.  Page  9 

EXECUTION. 

See  Bail,  6.  —  Constablb.  — 
Ejectment,  4. — Practice. — 
Trover. — Writ  of  Error,  1. 

EXECUTOR. 

See  Administrators.  —  Eject- 
ment, 7. 

FELONY. 

See  Habeas  Corpus,  1.  —  Pri- 
soner. 

FINE. 
See  Corporation. 

FISHERY. 
See  Infant,  1. 

FOREIGN  ATTACHMENT. 

A  sum  of  money,  directed  to  be 
paid  by  A.to  B.hy  the  award  of 
an  arbitrator  cannot  be  attached 
in  AJs  hands  by  process  out  of 
the  Sheriffs  Court  of  the  City  of 
London^  at  the  suit  of  a  creditor 
of£. ;  therefore  where  a  rule 
nisi  had  been  obtained  against  il. 
in  this  Court  for  contempt,  in 
not  paying  money  pursuant  to  an 
award: — Held,  that  it  was  no 
ground  for  opposing  a  rule  for 
attachment,  that  by  the  process 
of  the  Sheriflfs  Court  the  money 
was  attached  in  his  hands  to  an- 


swer the  debt  of  B.'s  creditors. 
Caila  r.Elffood,  3  G.  4.  Page  193 

FRAUDS,  STATUTE  OF. 

The  traveller  of  a  mercantile  hoiise 
in  Ltmdom  received  an  order 
from  a  country  manufacturer  for 
a  cask,  of  cream  of  tartar,  and 
also  an  offer  to  porchase  two 
chests  of  lac  dye  at  a  given  price. 
The  traveller  undertook  to  send 
both  articles,  but  stipulated,  on 
the  part  of  his  principals,  that 
they  should  be  at  liberty  to  re- 
fuse to  ful61  the  contract  as  to 
the  lac  dye  on  the  terms  pro- 
posed, by  writing  to  the  vendee 
to  that  effect  by  return  of  post, 
or  the  post  following.  No  an- 
swer was  sent  back ;  but  shortly 
afterwards  the  goods  were  de- 
livered. The  vendee  accepted 
the  cream  of  tartar,  but  re- 
nounced the  lac  dye:— Held,  that 
this  was  not  an  acceptance  to 
take  the  case  out  of  the  statute 
of  frauds,  and  render  the  vendee 
liable  for  the  lac  dye,  the  con- 
tract not  being  entire.  Pnce  v. 
Lea,  3  G.  4.  295 

FRAUDULENT  PREFER- 
ENCE. 

If  a  person  in  trade  pays  a  sum  of 
money  to  one  of  his  creditors, 
and  his  affairs  are  in  such  a  state, 
that  he  may  reasonably  believe 
bankruptcy  probable,  but  not  in- 
evitable, at  the  time  he  makes 
such  payment,  it  is  fraudulent 
within  the  meaning  of  the 
bankrupt  laws,  and  if  bank- 
ruptcy afterwards  ensues,  the 
assignees  may  maintain  assump- 
sit for  money  had  and  receiv- 
ed to  their  use  against  the  per- 
son to  whom  such  voluntary 
payment  has  been  made,  though 
the  cause  of  action  arises  before 
the  actual  bankruptcy.     There- 


GTTARANTy. 

fen  where  A.  paid  B.  and  othera 
bis  bankers,  on  the  14tb  Deeem- 
btr,  a  Sam  of  moaey  wbich  he 
owed  them,  as  the.  balance  of  hii 
acGODDt,  and  on  the  l&th  was 
ureated,  and  went  to  prison-and 
committed  an  act  of  bankraptcy 
hj  Ifibg  there  for  two  months  :— 
neld,  that  bia  assignees  might 
recover  back  the  money  so  paid, 
tboDgb  al  the  time  of  the  payment 
he  did  notapprehend  bsnKmptcy. 
Potawi  V.  Gfyn,  3  G.  4.  Page  310 
GAME. 
A  tionrictioD  on  the  statnte  6  An*, 
c.  14.  s.  4,  for  keeping  and  using 
a  gun  to  k,ill  and  destroy  game 
withont  being  qualified,  mast  be 
made  within  three  Innar  months 
after  the  offence  is  committed. 
Jtex  V.  BeUamy,  4  6.  4.  727 

GAMING. 

See  Bankrupt,  3. 
GAMING  HOUSE. 
Keeping  and  maintaining  a  common 
.     gaming  honse,  and  for  Incre  and 
gain,  cansing  and  procaring  idle 
and  evil-disposed  persons  to  come 
there  to  play  together,  at  "  rouge 
et  noir,      and    prrmitting    such 
persons  to  plaj  at  such  game  for 
lai^e  sums  of  money,  is  an  of- 
fence indictable  at  common  law. 
Btx  T.  Rogier  and  miother,  4  G.  4. 
431 
See  New  Trial. 

GRANTOR  AND  GRANTEE. 

See  Copyhold. 
GUARANTY. 
A.  writes  orders  to  B.  for  die  de- 
livery of  goods  to  C,  wbioh  are 
accordingly  delivered  to  the  lat- 
ter upon  the  credit  of  the  former. 
The  usual  credit  of  the  trade  is 
four  months,  and  the  bills  of  par- 
cels are  made  out  in  the  name  of 


HABEAS  COBFVS.    8»8 

<7.  The  period  of  credit  ia  en- 
larged from  time  to  time  witboiit 
the  knowledge  of  A. ;  and  C 
becoming  bankrupt,  B.  provea 
the  amount  of  the  goods  under 
the  commission,  which  eiceeda 
more  than  two-fifltu  of  C7.'a 
debts,  and  signs  his  certifioate 
withont  any  communication  with 
A.,  who  at  the  time  of  the  bank- 
ruptcy ia  abroad,  and  doea  not 
rqturn  to  this  country  nntil  eight 
years  afterwards:  —  Held,  ifiat 
A.  waa  still  liable  as  anrety  for 
C.  to  B,  Langdale  r,  Parri/, 
4  G.  4.  Page  337 

2.  By  letter  of  credit,  merchants  in 
London  agree  to  accept  at  Mtacfy 
days  light  the  drafts  of  a  mer- 
chant, at  Demerara,  on  receiving 
the  bills  of  lading,  &a.  of  certain 
colonial  produce,  to  be  remitted, 
and  add,  "  on  receiving  tbeao 
documents,  and  »o  irregularity 
appearing,  we  shall  accept  year 
drafts  at  the  tuual  date,  to  the 
extent  of  30,000/."  In  pursuance 
of  this  agreement  two  several 
cargoes  are  remitted  in  different 
ships,  and  shortly  afterwards  the 
consignor  draws  a  bill  at  sir 
montht,  npon  the  credit  of  the 
cargoes  remitted,  and  in  the  bill, 
directed  tlie  same  "  to  be 
charged  to  account  as  advised," 
without  specifying  to  the  accoont 
of  which  cargo  it  is  to  be  placed, 
and  the  consigneea  refoaing  to 
accept: — Held,  that  they  wero 
liable  upon  their  agreement  in 
damages  for  cot  accepting.  Z^ing 
V.  Barclay,  4  G.  4.  630 

See  BsoKBR. 
GUARDIAN. 

iSee  Ikpant,  1,  2. — Ovrbibsr,  3. 

Poor,  1. 

HABEAS  CORPUS. 

1.  Where  prisoners  taken  Into  cna- 
tody  after  in  engagenwnt  at  aea 


696 


HIGHWAY. 


INCLOSUBE  ACT. 


between  a  revenue  cutter  and  a 
vessel  suspected  to  be  a  smug- 
gler, of  which  the  prisoners 
were  the  crew,  were  delivered  on 
board  a  king's  ship,  and  detained 
for  fourteen  days  without  any 
warrant,  and  were  afterwards 
brought  up  by  habeas  corpus,  to 
be  discharged,  and  it  appearing 
from  the  return,  that  there  was 
cause  to  suspect  them  of  n  felony, 
the  Court  refused  a  discharge, 
mnd  directed  them  to  be  commit- 
ted to  the  custody  of  the  Marshal 
of  the  Marshalsea,  in  order  that 
they  might  be  taken  before  a 
competent  tribunal  to  be  dealt 
with  according  to  law.  Ex 
parte  Kraiu,  4  G.  4.  Page  41 1 
%  The  habeas  corpus  cum  caus4 
does  not  lie  to  remove  the  pro- 
-ceedings  from  an  inferior  juris- 
diction into  this  Court,  unless  it 
appears  that  the  defendant  is  ac- 
tually or  virtually  in  the  custody 
of  the  Court  below.  Mitchell  v. 
Mitchinham,  4  G.  4.  722 

See  Certiorari,  3. — Privilege. 

HIGHWAY. 

1.  An  order  made  by  Justices  of 
Peace  under  statute  55  Geo,  3. 
c.  68.  s.  2,  for  stopping  up  an  old 
highway,  and  setting  out  a  new 
one,  must  shew  that  it  is  made 
with  the  consent  in  writing  under 
the  hand  and  seal  of  the  owner  of 
the  land  through  which  the  new 
highway  i$  proposed  to  be  made. 
"Where  an   order,   made   under 

*  this  statute,  recited  that  the  Jus- 
tices had  received  evidence  of 
the  consent  of  T.  J,  £hq.  fit  his 
Hfe-time,  to  the  new  road  being 
carried  through  his  lands,  by 
writing  under  his  hand  and  seal, 
and  it  appeared  that  another  per- 
son was  owner  of  the  land  at  the 
time  the  order  was  made  :— Held, 
It^at  su.ch  order  was  inbufTicjcnt^ 


and  could  not  be  carried' into  ex- 
ecution. JRex  V.  The  JuHices  of 
Denbighshire,  3  G.  4.  Page  52 
2.  Whether  a  rector  who  lets  his 
tithes  by  parol  to  the  occupiers 
of  the  lands  in  respect  of  which 
tbe  tithes  arise,  and  receives  a 
half-yearly  composition  in  the 
nature  of  rent,  can  be  treated  as 
an  occnpier  of  tithes,  within  the 
meaning  of  the  General  Highway 
Act,  13  Geo,  3.  c.  78.  s.  34,  and 
rated  to  the  highways  in  the 
parish  ?  Rex  v.  The  Justices  of 
Bufihinghamshire^  4  G.  4.   •     689 

See  Award,  3.— Case,  2.— Cer- 

TIORtARI,  2. 

HOUSEHOLDER. 

See  Court  of  Requests. — Over- 
seer, 1. 

HUNDRED. 

An  action  does  not  lie  upon  the 
Black  Act,  9  Geo.  1.  c.  22.  s.  7, 
against  two  of  the  inhabitants  of 
the  hundred  by  name.  It  must 
be  brought  against  the  inbabitauts 
at  large;  and  ttiis  is  an  objection 
in  arrest  of  judgment.'  Jackson, 
v.  Pearson,  4  G.  4.  439 

IXCLOSURE  ACT. 

A  ditch  is  sl  fence  within  the  mean- 
ing of  the  General  Inclosure  Act, 
41  Geo.  3.  c.  109.  Therefore 
where  the  issue  was,  whether  a 
.certain  allotment  was  bounded 
by  a  sufficient  fence  within  the 
meaning  of  a  local  Inclosure  Act, 
which  required  that  the  allot- 
ments "  should  be  enclosed  and 
fenced  on  all  such  parts  and  sides 
as  should  not  be  directed  to  be 
fenced  by  any  other  proprietor* 
or  as  should  not  adjoin  to  any 
enclosed  land,  or  be  bounded  by 
any  river  or  other  sufficient  fenced 
and  the  proof  was,  that  part  of 
the  locus  in  quo  was  bounded  by 
an  old  doep  ditcli : — Held^  thai 


INFANT. 


JUSTICE  OF  PEACE.    897 


this  was  a  sufficient  fence  within 
the  meaning  of  the  statute.  Eilis 
V.  Amison,  3  G.  4.        J^age  161 

5ee  Tithes,  1. 

INDEMNITY  BOND. 

.Where  an  indemnity  bond  was 
given,  Conditioned  to  save  plain- 
tiff harmless  from  the  payment 
of  an  annuity,  "  and  from  all 
actions,  suits,  damages,  and  costs 
which  should  be  brought  against 
him,  or  that  he  might  sustain  by 
reason  of  the  nou'^payment  of  the 
annuity:" — Held,  that  tbi»  was 
not  merely  a  money  bond  within 
3  Jac,  1.  c.  8,  requiring  bail,  upon 
a  writ  of  error  brought  to  reverse 
a  judgment  in  an  action  upon  the 

.  bond.  Flanagan  t.  Watkins, 
4G.4.  540 

See  Covenant. 
INDICTMENT. 

See  Award,  3. — Certiorari,  2. 
Gaming  House.  —  Over- 
seer, 1. 

INFANT. 

1.  Where  A.  and  B.  tutor's  dative 
appointed  by  a  Scotch  Court  as 
guardians  of  an  infant,  executed 
for  and  on  his  behalf  a  tack  or 
agreement,  inter  partes,  for  a 
lease,  whereby  a  salmon  fishery, 
in  Scotland  was  demised  to  C. 
for  four  years,  at  a  certain  rent, 
covenanted  to  be  paid  to  the  in- 
fant :  —  Held,  that  the  infant 
might  maintain  an  action  of  debt, 
in  his  own  name  upon  the  agree- 
ment, to  recover  arrears  of  rent, 
though  he  was  no  party  to  the 
agreement,  nor  proved  to  be  of 
full  age  at  the  time  of  action 
brought.  Carnegie  v.  Waugh, 
3  G,  4.  277 

2.  An  infant  who  sues  by  his  pro- 
chein  amy  need  not  give  security 

4^       fojt  costal  even  tfaongii  the  pro- 


chein  amy  is  sworn  to  be  insol- 
vent. Yarworth  v.  Mitchell^ 
4  G.  4.  Page  423 

See  Devise,  4. — Settlement,  2. 

INHABITANTS. 

See  Bye  Laws. — Corporation, 
1. — Hundred. — Overseer,  1, 

INSURANCE. 
See  Agekt,  3. 

IRELAND. 
See  Promissory  Note,  1. 

IRREGULARITY. 

See  Bail,  6.  —  Plea.-^ Plead- 
ing, 2.— Practice,2.— Stamp. 

JOINDER  OF  PARTIES. 

See  Agent,  1.— Limitations. 

JUDGMENT. 

See  Bail,  5.— Ejectment,  4,6,  6. 
Pleading,  2.— ^Sham  Plead- 
ing, 

JURISDICTION. 

See  Certiorari,  3. — Constable. 
Habeas  Corpus,  I,  2. — Jus- 
tice, L — Smugglers. 

JUSTICE  OF  PEACE. 

1.  Where  a  Justice  of  the  Peace 
does  an  act  under  colour  of  his 
office,  though  he  exceeds  his  ju- 
risdiction, he  is  entitled  to  the 
notice  required  by  24  Geo.  2. 
c.  44.  s.  1,  before  the  party  ag- 
grieved can  bring  his  action. 
Prestidge  v.  Woodman,  3  G.  4. 

43 

2.  The  statute  13  Geo.  3.  c.  78.  s.  60, 
imposing  a  penalty  on  the  driver 
of  a  cart,  dc.  for  riding  thereon 
under  the  circumstances  therein 
mentioned,  authorises  a  Justice 
on  his  own  view,  or  upon  the 
oath  of  one  witness,  to  convict 
the  offendori  and   in  case  tho 
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offender  refuses  to  discover  Lis 
name,  or  the  name  of  the  owner 
.    of  the  cart,  &c.  he  is  subjected 
to  a  like  penalty,  and  may,  with- 
out   warrant,     be    apprehended 
forthwith   by  the  person  seeing 
the  offence  committed.    Where 
the  driver   of   a  waggon  com- 
mitted an  offence  within  this  act, 
in  the  view  of  a  Justice,  and 
having  placed  himself  before  the 
board    on  which    his    master's 
name  was  painted,  so  as  to  pre- 
Tpnt  the  discovery  of  the  owner, 
and  the  Justice,  in  order  to  as- 
certain the  name,   stopped  the 
.    faoneSy  and  laid  hands  on  the 
.   driver,  and  removed  him  from 
his  position   before  the    board, 
and  thereby  informed  himself  of 
the  ownership  : — Held,    on  de- 
murrer, that  this  was  a  trespass, 
and  gave  the  driver  a  right  of 
.    action,    •/oaes  v.  Owen,  4  O.  4. 

Pageeoo 
9.  In  a  caso  where  Justices  have 
^reasonable  ground  for  doubting 
their  jurisdiction,  the  Court  will 
not  compel  them  to  do  an  act 
which  may  subject  them  to  an 
action.  Rex  v.  The  Justicet  of 
Buekingham$hire,  4  G.  4.       680 

See  Bastardy,  1. — Constable. 
Habeas  Corpus,  1. —  High- 
way, 1. — Overseer,  2, — Pri- 
soner.— Smugglers. 

JUSTIFICATION. 

See  Bail,  2.  7. — Constable.— 
Justice  of  the  Peace,  2. — 
Right  op  Way. 

LANDLORD  AND  TENANT. 

See  Assumpsit. — Distress. — 
Ejectment,  9.  11.  —  Paying 

.  Money  into  Court. — Rent. 
Right  of  Way. — ^Tithes,  1. 
Trespass,  2.— Trover. 


LIMITATIONS,  Ac. 

LEASE. 
By  marriage  settlemefkit,  hnsband 
has  tho  wife's  esUte  for  life,  with 
power  to  grant  leases  for  twenty- 
one  years,  but  no  longer.  In 
breach  of  the  power  he  grants  a 
lease  to  A.  for  ninety-nine  years, 
determinable  npon  lives. .  Wife 
sorrives  him  and  conveys  the 
fee  to  B.  and  in  the  conveyance 
is  recited,  the  lease  to  A.  who  is 
recognised  as  then  being  tenant 
in  possession  of  the  estate  at  the 
yeariy  rent  reserved.  B.  brings 
ejectment  against  the  assignees 
of  the  lease:— Held,  t)iat  the 
lease  being  void,  and  the  recital 
being  only  matter  of  description, 
no  demand  of  possession  was  ne- 
cessary to  sustain  the  action. 
Doe,  d.  Bigffs  v.  White,  4  G.  4. 

Page  716 

&e  Covenant,  8. — Ejectment, 
9. — Power. 

LIEN. 

A  town  agent  has  no  lien  for  the 
general  balance  due  to  him  from 
a  conntrv  attorney,  upon  the 
money  of  a  client  of  the  latter, 
coming  to  his  hands  in  a  cause  in 
which  he  acts  as  the  town  agent 
But  qucBre,  whether  be  has  not 
a  lien  for  his  agency  in  recover- 
ing the  money  in  the  particular 
cause.  Maodbfy.  Spencer,  3G.4. 

6 

LIMITATIONS,  STATUTE  OF. 

Assumpsit  upon  a  joint  promissory 
note  made  by  A.  and  B.  whilst  B. 
was  sole,  against  A.  B.  and  C.  the 
husband  of  the  latter,  who  was 
joined  for  conformity.  Plea,  actio 
non  accrevit  infra  sex  annos.  Re- 
plication, that  the^ause  of  action 
arose  within  six  years,  and  iasue 
thereon : — Held,  that  an  acknow- 
ledgment by  A.  within  six  years, 
that  the  4ebt  was  due,  woiud  not 


MANOR. 


MABSHAL. 


take  the  case  oat  of  the  statate 
of  Limitationsy  B.  and  C  being 
married  at  the  time  the  acknow- 
ledgment was  made.  Pittam  v. 
Foster,  4  G.  4.  Page  363 

.    See  Devise,  2. 

LONDON. 

&e  Foreign  Attachment. 

LORD'S  ACT. 

A  prisoner,  in  execntion,  at  the 
sait  of  a  creditor,  whose  debt 
exceeds  300/.,  is  not  liable  to  be 
brought  up  nnder  the  compolsory 
clauaes  of  the  Zmfx  Act,  33  0. 3. 
c.  5,  to  make  an  assignment  of 
his  estate  and  effects.  Barker 
V.  Slater,  3  G.  4.  166 

MANDAMUS. 

See  Bye-Laws.  —  Charter.  — 
Corporation,  1.  3. — Manor, 
1,  2. — Overseer,  2. — Reple- 
vin, 1. — Sewers. 

MANOR. 

1.  The  bailiffs  and  burgesses  of  an 
ahcieu^t  borough  had  been  time 
immemorially  lords  of  the  ma- 
nor  and  owners  of  the  Guildhall 
within  the  borough,  and  by  a 
charter  of  P.  and  M.  power  was 
granted  to  them  to  hold  manor 
courts  in  the  Guildhall  twice  in 
every  year,  as  of  ancient  time ; 
and  until  1807,  such  courts  had 
been  time  immemorially  held. 
In  1807,  commissioners  under  an 
inclosure  act,  awarded  to  Lord 
H.  all  the  said  manor,  with  the 
rights,  members,  courts,  view 
of  frankpledge,  excepting  to  the 
bailiffs  and  burgesses  the  Guildr 
halU  Sfc.  and  until  1821,  Lord  H, 
held  courts  in  the  Guildhall,  and 
being  then  obstructed,  Semble, 
that  mandamus  would  lie  to  the 
bailiffs  and  burgesses  to  compel 
them  to  allow  the  manor  courts 


to  be  held  in  the  Guildhall.   Rex 
V.  The  Borough  ofHehester,  4  G.  4. 

Page  724 
2.  Where,  by  the  custom  of  a 
manor,  persons  not  being  pre- 
viously customary  tenants,  or  not 
dwelling  in  the  manor,  purehas- 
ing  by  surrender  customary  lands 
within  the  manor,  were  liable  to 
pay  a  larger  fine  to  the  lord  thaa 
tenants  or  inhabitants ;  and  a  per- 
son not  being  a  tenant  or  inha- 
bitant had  purchased  the  equity 
of  redemption  in  a  customary 
estate,  and  in  order  to  save  the 
larger  fine  due  in  respect  thereof, 
had  subsequently  become  the 
purchaser  of  a  smaller  estate,  the 
Court  granted  a  mandamus  to  the 
lord  and  steward  to  admit  him  to 
the  latter,  and  as  the  return  did 
not  allege  any  act  of  fraud  in  the 
transaction,  the  mandamus  was 
made  peremptory,  although  the 
effect  of  admittance  to  the  smaller 
estate  would  be  to  defeat  the 
lord's  claim  to  the  fine  due  iqnm 
the  larger  estate  first  purchased. 
Res  V.  Ifeer  and  Forton,  4  0. 4» 
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See  Baron  and  Femb,2.~-Char- 
TER.— Copyhold.— Toll. 

MARRIAGE  PROMISE. 

See  Affidavit   of   Debt,  1. — 
Pleading,  1. 

MARSHAL. 

A  prisoner  in  custody  for  a  con- 
tempt is  not  entitled  to  the  rmles 
of  tne  King*s  Bench  prison,  but 
where  the  Marshal,    in  conse- 

Juence  of  a  surgeon's  certificate 
liat  a  prisoner  in  his  custody  for 
a  contempt  in  not  paying  money 
pursuant  to  the  Master's  alloca- 
tur, was  dangerously  ill,  and 
would  die  if  closely  confined,  al- 
lowed the  prisoner  the  rules  until 
he  got   better,  and  afterwarda 
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conliaed  him  agxin  wilhio  the 
walls,  the  Court  refused  to  pro- 
ceed sgftinst  the  Marshal  by  or- 
dering bim  to  pay  the  money  fqr 
the  Don-paymeat  of  which  the 
prisoner  was  in  contempt,  and 
diamisa«d  the  application,  with 

Page  709 
5m  Cbbtior&ri,  1.  —  Habeas 
Corpus,  1. 

MASTER. 

fiw  Apprentice. — Attornkt,6. 

£jBCTHXNT,  6.— Witness. 

MINES. 

Set  Assumpsit. 

UI8DEMEAXOUR. 

Su  Nrw  Triau 

MORTGAGE. 

See  Administrators. — Ship. 

NEW  TRIAL. 

gmftfe,  that  the  conseot  of  the 
eomual  fnr  the  proaecalioa  gsd- 
not  dispense  with  the  rule  which 
reqnires  the  presence  of  defend- 
tnls  convicted  apon  a  crimtDal 
proceeding,  daring  a  motion  for 
ft  new  trial.  Stx  r.  Fielder,  3G.  4. 
46 
NONSUIT. 

1.  Where  a  defendant  on  two  sac- 
cessire  trials  of  the  same  cause 
of  action  had  obtained  a  verdict, 
the  Coort  set  aside  the  last  ver- 
dict, and  entered  a  nonsuit,  in 
order  that  the  plaintiff  who  claim- 
ed title  to  the  property,  which 
savoured  of  the  realty,  might  not 
be  for  ever  conclnded  from  agi- 
tating his  right.  £ee  v.  Shore, 
3  O.  4.  108 

S.  After  verdict  foand  for  the  de- 
fendant, the  Coort  will,  in  its  dis- 
cretion, order  a  nonsoit  to  be 


OVERSEES. 

Nitered.  in  order  that  the  pi 
tiff  may  not  be .  precluded  (i 
bringing  another  action.  Hi 
toN  T.  Fortter,  3  G.  4.  Pagt 
See  Bribery. — £jectmevt 

NOTICE. 

See  Agent.  S. — Bail,  5.— B 

TARDT,    9. —  ClEROY, — ElE 

mknt,  9.— Supkbseoeas, 

NOTICE  OF  ACTION. 
See  JtJSTicB  OP  Peace,  1. 

NOTICE  OF  DISBONOI 
See  Bill  of  Exchange,  S,  - 
Brokbr. 

OFFICE. 

Sw  Corporation,!,  a.— Co 
Court  op  Requ  E5ts.~Jcsi 
op  Peace,  1. — Overseer, 

ORDER  OF  SESSIONS 
See  Bastardy,  1. — Highwa 

OVERSEER. 

1.  A  person  occupying  a  hous 
.  one  parish  by  means  of  a  < 
only,  and  paying  rent,  rates, 
tales,  bat  alerping  in  aii< 
parish,  is  a  tufmtantial  k 
holder,  and  liable  to  aerrt 
office  of  overseer  of  the  po 
the  first  mentioQed  parish. 
V.  Poynder^  3  G,  4. 
a.  By  sUtute  23  Gee.  3,  regal 
the  affairs  of  the  poor  of 
mingktam,  the  gnudiana  aad 
seers  thereby  appointed,  ar 
rected  to  adjust  their  acooni 
(jaarterly  meetings  of  their 
body;  and  an  appeal  is  gir 
the  Sessions  in  respect  o 
matters  done  by  virtae  the 
bat  the  stainte  is  silont  as  ti 
I  subniission  of  thu  orersecr 
guardians  accounU  to  magisl 
as  required  by  50  G««.  3.  c. 


PARTNERSHIP. 


PAYING  MONEY,  &c.    901 


Held,  however^  that  mandamus 
would  lie  from  this  Court  to  the 
guardians  and  overseers  to  pass 
their  accounts  in  the  manner  re- 
quired by  that  statute.  Bex  y. 
The  Justices  of  Wancickskiref 
3  G.  4.  Page  209 

See  Ejectment,  12. — Poor,  2. 

PALACE  COURT. 

See  Privilege. 

PARTNERSHIP. 

1.  F.  sold  goods  to  n,  S.  and  P. 
partners  in  trade,  and  received  a 
bill  of  exchange  for  the  amount, 
payable  to  his  own  order,  drawn 
by  S,  and  P.  upon  H,,  which  was 
not  accepted.  H,  S.  and  P.  dis- 
solved partnership  before  the  bill 
became  due,  and  at  the  time  of 
the  dissolution  had  sufficient  as- 
sets to  pay  all  partnership  debts. 
;Si.  and  P.  then  entered  into  a 
fresh  partnership  with  two  other 
persons,  and  carried  on  trade  at 
Newfoundland^  where  the  old  firm 
had  an  establishment,  and  were 
there  possessed  of  considerable 
property,  which  was  sold  to  the 
new  firm.  P.,  the  holder  of  the 
bill,  delivered  it  to  P.,  to  procure 
payment  of  it  out  of  the  assets 
of  the  old  firm  at  Newfoundland, 
and  P.,  in  the  adjustment  of  part- 
nership accounts  with  H.,  ex- 
pressly debited  the  latter  with 
the  amount  of  the  bill,  as  having 
been  paid  out  of  the  funds  of  the 
old  firm,  but  the  bill  which  was 
never  cancelled  was  returned 
again  to  P.,  who  sued  H,  S,  and 
P.  upon  it.  S,  and  P.,  who  had 
in  the  mean  time  become  bank- 
rupts, suffered  judgment  by  de- 
fault:— Held,  that  F.  had  not  so 
dealt  with  his  debt  as  to  discharge 
JT.'s  liability.  Featherstone  v. 
Hunt,  3  G.  4.  233 


2.  Where  one  of  two  partners  in 
trade  had,  after  an  act  of  bank- 
ruptcy, accepted  a  bill  of  ex- 
change in  the  name  of  the  firm, 
without  the  privity  of  his  co-part- 
ner '.—Held,  that  in  the  hands  of 
an  innocent  indorsee  it  was  an 
available  security.  Lacy  v.  Wool- 
cott,  4G.4.  Page4A» 

See  Assignees. — Bankers,  2. — 
Bankrupt,  1.— Bill  of  Ex- 
change, 2. —  Court  of  Re- 
quests.— Evidence. 

PAYING  MONEY  INTO 
COURT. 

payment  of  money  into  Court  npoQ 
.  a  special  contract,  admits  the 
contract,  and  concludes  the  de- 
fendant from  impeaching  its  ex- 
istence. Where  a  declaration  by 
landlord  against  tenant  averrea, 
that  defendant  became  tenant  to 
plaintiff  of  certain  messuages, 
&c.  from  year  to  year,  under  a 
certain  rent,  payable  half  yearly, 
and  that  defendant  undertook  and 
promised  that  he  would,  during 
the  continuance  of  the  tenaincy, 
keep  the  messuages,  &c.  in  re- 
pair, and  would,  during  the  con- 
tinuance of  the  said  tenancy,  pay 
rent ;  and  alleged  as  breaches,  in 
the  first  count,  that  the  premises 
were  not  kept  in  tenantable  re- 
pair; and  in  the  second,  first,  non 
repair ;  and ,  second ,  non-payment 
of  rent;  and  the  defendant  having 
pleaded  the  general  issue,  and 
paid  into  Court  half  a  ycar*8  rent 
uwier  the  second  breach: — Held, 
that  such  payment  admitted  the 
whole  of  the  contract: — Held 
also,  that  a  stamp  agreement  for 
a  lease  for  seventeen  years  and  a 
half  of  the  premises  in  question, 
to  which  the  plaintiff  was  no 
party,  but  made  between  defend- 
ant and  other  persons,  from  whom 
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PLEADING. 


plaintiff  derived  title  to  the  pre- 
mises.was  admissible  in  evideiice 
to  prove  the  defendant's  promise 
to  keep  the  messuages  in  repair. 
J)yer  y.  Aikton,  S  6. 4.   Page  19 

See  Arrbst,  4. 

PLEA. 

Plaintiff  declared  de  bene  esse,  and 
defendant  pleaded  in  abatement 
before  he  had  pat  in  and  perfect- 
ed special  bail;  and  the  plaintiff, 
treating  his  plea  as  a  nnllity, 
rigned  interlocutory  judgment, 
which  was  held  regular.  Saun- 
den  v.  Owen,  3  O.  4.  252 

See  AoRBBMBNT. — Bakkbrs,  2. 
Rbplbvin,  2. — Right  ofWat. 
Tbnobr. 

PLEADING. 

1«  After  Terdict  in  an  action  for  a 
breach  of  promise  of  marriage 
by  a  gentieman  against  a  lady,  a 
count,  alleging  a  promise  on  the 
part  of  defendant  to  marry  plain- 
tiff within  a  reasonable  time  after 
the  request,  and  averring  **  that 
plaintiff,    confiding  in  the  pro- 
mise, had  always  remained  un- 
married, and  was  still  ready  and 
willing  to  marry  defendant,  and 
that  although  a  reasonable  time 
for  defendant  to  marry  him  had 
elapsed,  yet  defendant,  not  re- 
garding her  promise,  did  not,  nor 
would,  withm  such    reasonable 
time,    marry  the  plaintiff,    but 
had    hitherto  wholly  neglected 
and  refused  so  to  do,"  is  suflB- 
cient,  without  averring  that  de- 
fendant had  any  notice  of  plain- 
tiff being   ready  to  marry  her 
during  the  reasonable  time  al- 
leged, or  averring  any  request 
made  to  defendant  to  marry  plain- 
tiff, or  any  averment  of  a  special 
refusal  to  marry  him.    Sej/mour 
y.QwrUide^  3  6.  4.  66 


POOR. 

2.  Where  defendant,  sued  by  bQl, 
had  by  rule,  **  until  two  days 
before  the  esioi^  day  of  the 
Term"  to  plead,  and  the  essoign 
day  fell  on  a  Mcmday^  and  de- 
fendant not  having  pleaded  on  the 
Saturday^  plaintiff  signed  judg- 
ment as  for  want  af  a  plea,  the 
Court  refused  to  set  aside  the 
judgment  for  irregularity.  Buck- 
master  v.  MmemoMamf  4  O.  4. 

Pa^e  538 
3.  Cause  of  action  arose  on  the  29th 
Januaryt  being  the  first  day  of 
the  fourth  year  of  the  reign  of 
Oeo,  4,  and  declaration  was  en- 
titied,  '*  Saturday  next  after  fif- 
teen days  of  St.  Hilaty^  in  Milary 
Term,  in  the  third  year  of  king 
George  the  Fourth,**  which  would 
be  1st  February,  in  the  fourth 
year  of  the  reign : — Held,  on  de- 
murrer, that  &e  declaration  was 
properly  entitied,  though  plaintiff 
appeared,  in  terms,  to  have  com- 
menced his  action  before  the 
cause  had  arisen.  Law  v.  Pugh, 
4  G.  4.  868 

&e  A  DM  IN18TRATION. — APPREN- 
TICE.— Bill  of  Exchange,  2. 4. 
Covenant,  1, 2. — Paying  Mo- 
ney INTO  Court. — ^Poor,  I. — 
Promissory  Sote,  1.  —  Re- 
plevin, 2.— Sham  Pleading. 
Tender.— -ToLU — Trkspass,3» 

POOR. 

1.  An  acting  guardian  of  the  poor 
is  liable  to  the  penalties  of  the 
statute  65  Geo.  3.  c.  137.  s.  6,  for 
supplying  the  poor  of  the  parish 
vitn  provisions,  though  there  be 
no  proof  of  his  appointment.  If 
a  parish  oflScer  is  liable  to  the 

.  penalties  imposed  by  22  Geo.  3. 
c.  82.  s.  42,  still  be  may  be  pro- 
ceeded against  under  the  general 
act  65  Geo.  3.  c.  137,  without 
regard  to  the  former  statute. 
"Vniere  the  dedairatioii  alhfged 


POOR. 

that  the  defendant  was  a  person ' 
having  the  providing  for,  order- 
ingy  management,  control,  and 
fdirection  of  the  poor  of  the  parish 
of  W.,  and  that  he  had  sapplied 
the  poor  of  the  parish  with  pro- 
visions; and  it  appearing  that  IF. 
was  one  of  five  united  parishes,^ 
whose  poor  were  jointly  main- 
tained hj'all  the  parishes  in  one 
common  workhouse : — Held,  that 
the  offence  was  well  laid.  Sem- 
ble,  that  the  declaration  need  not 
have  alleged  that  the  provisions 
were  supplied  "  for  the .  use  of 
the  workhouie^^  in  order  to  bring 
the  case  within  the  statute.  West 
V.  Andrews^  3  O,  4.  Page  184 
2.  By  a  local  act  of  3  Geo.  3,  for 
regulating  the  affairs  of  a  parish, 
the  churchwardens  and  overseers 
foi^the  time  being  were  directed 
to  meet  annually  at  Easter  to  no- 
minate and  appoint  twenty  dis- 
creet vestrymen,  who,  together 
with  the  churchwardens  and 
overseers,  were  to  be,  and  be 
called  governors  and  directors  of 
the  poor.  By  a  subsequent  act 
13  Geo.  3.  the  same  mode  of  no- 
minating and  appointing  twenty 
discreet  vestrymen  was  to  be 
adopted  ;  and  it  was  further  en- 
acted that  they,  together  with 
the  churchwardens  and  over- 
seers, and  all  persons  seised  of 
land,  &c.  within  the  parish  of  the 
annual  value  of  £80  shall  be,  and 
be  called  governors  and  directors 
of  the  poor ;  and  by  another  act 
63  G,  3.  reciting  the  previous 
acts,  it  was  enacted  that  the 
churchwardens,  Ac,  and  thirty- 
two  vestrymen  by  name,  and 
their  successors,  to  be  nominated 
and  appointed  in  the  manner  di- 
rected by  the  recited  acts,  should 
be  the  govei'nors  and  directors : — 
Held,  Uiatthis  latter  act  virtually 
repealed  the  former  acts;   and 

vot.  IF. 
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that  a  governor  and  director  by 
estate,  within  the  meaning  of 
13  G.  3,  who  supplied  the  poor 
of  the  parish  with  provisions, 
was  not  liable  to  the  penalties  of 
55  G.  3.  c.  137.  s.  6.  Stanley  v. 
Dodd,  4  G.  4.  Page  809 

See  Overseer,  1,  2.  —  Settle- 
ment, 1,  2. 

POOR  RATE. 

1.  Where  firs  and  larches  were 
planted  with  oak  and  ash  trees, 
principally  for  the  purpose  of 
affording  a  screen  or  shelter  to 
the  latter  in  their  infancyt  and 
were  cut  from  time  to  time  as 
the  oaks  and  ashes  required  more 
room  to  spread,  and  when  once 
cut  did  not  spring  again,  and  al- 
though, when  sold,  they  yielded 
a  profit : — Held,  that  they  were 
not  saleable  underwood  within  the 
statute  43  Eliz,  c.  2,  and  there- 
fore not  rateable  to  the  relief  of 
the  poor.  Qu.  Whether  under 
any  circumstances  firs  and  larchea 
can  be  considered  underwood! 
Rex  V.  T/ie  IiMtbitants  of  Ferry* 
bridge,  4  G.  4.  634 

2.  Where  a  corporation,  consist- 
ing of  a  mayor,  aldermen,  and 
twenty-four  capital  burgesses, 
was  seised  in  fee  of  certain  pas- 
ture lands,  and  appointed  a  ringer 
to  keep  the  keys  of  the  gates, 
cleanse  the  ditches,  preserve  the 
fences,  impound  cattle  trespas- 
sing, ^c. :  and  by  a  court  of  or- 
ders and  decrees,  regulations 
were  annually  made  concerning 
the  right  of  common  to  be  exer- 
cised by  the  freemen  as  to  the 
number  of  their  cattle  to  be 
turned  on,  the  time  to  be  turned 
on,  and  the  price  to  be  paid  for 
each  head,  which  price  was  al- 
ways paid  by  the  freemen  exer- 
cising the  right,  to  the  treasurer 
of  tiie  corporation,   and   wbicb 
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money,  aJler  dedncting  the  ex- 
pencB  of  management,  was  dis- 
tributed among  the  poorer  bur- 
gesses, who  had.  no  cattle  to 
depasture: — Held,  that  the  cor- 
poration vere  liable  to  be  rated 
to  the  poor,  as  occupiers  of  the 
land  in  question,  within  the 
meaning  of  43  Eliz.  c.  2.  Sex 
T.  The  Borouffk  of  Su&ury. 
4G.4..  Page  061 

3.  The  profits  arising  from  the  sale 
of  gas  manufactured  from  coal, 
■niT conveyed  through  pipes  and 
trunks  nnder  the  pavement,  for 
the  parpose  of  lighting  a  toirn, 
are  not  rateable  to  the  relief  of 
the  poor  under  the  43  Eiiz.  c.  2. 
Jtex  *,  Tie  Birmingham  Ga> 
Light  amt  Cohe  Compatof,  4  6.  4. 

735 

4.  A  Canal  Company  are  rateable 
to  the  relief  of  the  poor  in  each 
and  every  parish  through  which 
their  canal  passes,  as  occupiers 

'  of  land  covered  with  water.  Rex 
▼.  7%e  7>eti(  and  Mertey  Canal 
CompaHg,  4  G.  4.  753 

5.  Where  the  owner  of  a  river 
navigation,  running  through  four- 
teen difibrent  parishes,  was  rated 
to  the  poor  of  the  fourteenth 
parish  (In  which  the  profits  aris- 

[   ing  from    the  whole  navigation 

were  received)  in  respect  of  the 

'   whoto  amount  of  the  profits: — 

Held,  that  the  rate  was  too  high, 

and  ought  to  have  heen  appor- 

'      tinned   among    all   the  parishes 

through    which   the   navigation 

passed.     Rex  v.  Palnur,  4  G,  4. 

703 

6.  The  proprietors  of  a  river  navi- 
gation are  rateable  to  the  relief 

.  of  the  poor  in  a  parish  through 
which  the  naTigation  passes 
(thoagh  no  riverage  dues  are  re- 
ceived in  auch  parish)  in  propor- 
tion to    their  profits  upon  the 


powm 

whole  line  of  mmgatidu.    Jtex  r. 
The  Sort  of  Portmvre,   4  G.  4. 
Page  708 
rSee  Appeal. — Pbitilsgb,  S. 

POST  HORSE  DUTY. 

1.  Horaes  lured  merely  for  the 
pleasore  and  recreatioD  of  the 
rider,  aro  not  liaUe  to  tbe  dsties 
imposed  by  the  44  Geo.  S.  c.  08, 
and  1  Geo.  4.  c.  86.  Remade*  v. 
Oibht.  4  6.  4.  617 

2.  A  composition  for  saddle  horses 
nnder  the  aueased  tax  act, 
68  Geo.  3.  c.  61,  does  not  protect 
the  owner  of  Kooh  horaes  ftt>m 
liabHity  to  pay  the  doty  impoaed 
by  1  Geo.  4.  c.  88.  a.  8.  where 
the  same  horsea  «rt  lot  to  hire  to 
be  used  in  trav«Ulttg.  Rtm»ie» 
T.  HodglMuom.  4G.4.  635 

POWER, 
An  act  of  parliament  granted  to 
tenant  for  life  a  power  of  making 
leases  for  any  period  not  exceed- 
ing ninety-nine  years,  "  m  oi 
mery  tuch  kate  be  wtade  to  lake 
effect  either  in  poneawm,  or  m- 
tnediatelg  after  the  delermi»atiom 
of  the  haxa  the*  ntbtittiiig,  there- 
of, respectively;  and  so  aa  in 
every  such  lease  there  be  reterr- 
ed  to  be  payaUe,  during  .the 
term  thereby  granted,  tie  bttt 
and  moit  ben^ieial  yeorfy  rent  or 
rents,  to  be  incident  to  the  im- 
mediate reversion  of  the  pre- 
mises, that  eon  be  reaaonoMg  had 
at  the  (ime  of  mahing  suck  lease, 
without  taking  aiiy  fine,  forfeit, 
for^ft,  &c."  When  this  pover 
was  granted,  the  eatalo  was  let 
upon  leases,  which  voold  expire 
on  the  lOth  October,  1781.  The 
tenant  for  life,  in  pnrauuice  of 
one  entire  bargain,  granted  at 
one  and  the  same  time,  two  leases 
of  the  premises,  one  dated  20th 
Mag,  1787,  for  thirty  yeart,  to 


PRACTICE. 

Gommence  on  tb«  10th  Odobert 
1791,  and  the  other  dated  4tb 
June,  for  sixty-tbree  years,  to 
commence  lOlh  October,  1821: — 
Held,  that  the  last -mentioned 
lease  waa  a  fraud  upon  the  power, 
not  heing  made  to  take  effect  im- 
mediately  after  the  expiration  of 
the  aabsUting  lease. 

In  the  first  of  these  two  leaiea 
ayearly  rent  of£270waareaerr- 
ed,  and,  in  the  second,  a  rent  of 
j£l20,  the  grantor  stipulating  in 
the  latter  that  the  tenant  shonld 
rehnild  the  premises  either  be- 

.  fore  the  expiration  of  the  term 
first  demised,  or  during  the  first 
year  of  the  second  demise: — 
Held,  that  supposing  these  rents 
to  he  the  most  heoeficial  which 
coald  he  ohtaioed,  as  between 
lessor  and  lessee,  still  they  were 
not  so  as  between  tenant  for  life 
and  the  reversioner,  and  conse- 
quently the  power  was  also,  in 
this  inatanoe,  violated.  Jtoe,  d. 
Sir  R.  Sutton  v.  Harvey,  4  G.  4. 
Pagt&aO 

See   Charter.  —  Devise,   1.  — 

Lease. 

PRACTTCE. 

1.  A  fi.  fa.  and  a  ca.  sa.  may  issne 
at  the  same  time  against  the 
goods,  and  the  person  of  a  de- 
fendant Primro$e  v.  Gibton, 
3  G.  4.  183 

2.  Second  writ  of  aci.  fa.  against 
bail,  not  having  lain  in  the  she- 
riff'soflice  four  whole  days,  exclU' 
live  of  the  day  on  which  it  was 
lodged,  the  return  day,  and  an 
intervening  Sunday: — Held  irre- 
gular. Kcatv. /*«rry,  4C4.  809 

See  Arrest,  1,  2,  3,  4. —Assump- 
sit.— Attorney,  1. — Bail,  I, 
2,  3,  4,  7. — Baron  and  Feme, 
1, — Ejectment,  4,  fi,  6,  7. — 
KoNsuiT. — Plea. — Pleading, 
2,  8. — Privilkcb.— Stamp. — 
Writ  or  Error,  2. 


PRINCIPAL  AND  AGENT. 

See    Bill  of    Exchange,   3. — 
Frauds. 

PRISONER. 

A  person  under  examination  before 
Justices  of  the  Peace,  on  a  charge 
of  felony,  has  no  right  to  have  a 
legal  adviser  attending  on  his  be- 
half, still  less  to  cross-examine 
the  witnesses  for  the  proseea- 
tion,  and  to  exnmine  opposing 
testimony  to  prove  his  innocence. 
The  privilege,  when  allowed,  is 
entirely  a  matter  of  discretion  in 
the  Justices. 

Where  an  attorney  of  this 
Court  was  retained  by  a  prisoner, 
charged  with  felonv,  to  attend 
and  give  him  his  ailvice  and  as-, 
sidtance  during  his  examination 
before  Justices,  and  after  notice 
to  the  latter  that  he  attended 
upon  anch  retainer  for  that  par* 
poge:-'HeM,  that  the  Jnsiicea- 
might  forcibly  turn  him  ont  of 
the  Jnstice-rooni,  and  exclnde 
his  presence  during  the  investi- 
gation of  the  cas'e.  Qtun-e,  whe- 
ther this  rule  applies  where  the 
decision  of  the  Justices  is  final, 
as  on  conviction  under  penal  sta- 
tutes, no  appeal  being  given  T 
Cftrv.Co/eri(^c,  3G.4.  Pa^eUS 
See  CEHTrnRARi,  1.  —  Habeas 
Corpus,  1. — Lord*b  Act. 

PRIVILEGE. 

I.  One  of  the  yeomenof  the  King's  * 
gnard  had  been  arrested  in  tne 
Palace  Cowt,  and  by  habeas 
corpus  cum  causa  removed  the 
case  into  this  Court,  and  had  put 
in  and  perfected  bail  upon  the 
habeas  :  —  Held,  that  the  bail 
could  not  be  exonerated,  even 
supposing  the  defendant  privi- 
leged from  arresL  Sard  v.  For^ 
rert,  SG.4.  2&0 
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REPLEVIN. 


2,  Where  a  ^rt'a'^- born  subject, 
employed  as  first  chorister  at  the 
Porhiguese  Ambassador's  chapel, 
with  a  salary,  rented  and  occu- 
pied a  house,  and  let  part  of  it 
m  lodgings,  and  a  distress  was 
levied  on  bis  goods  for  a  poor 
rate  : — Held,  that  his  goods  were 
not  protected  by  7  Ann.  c.  12, 
Msnmiug  him  to  be  a  domestic 
servant  of  the  ambassador.  No- 
9elh  y.  Toogood,  AG.  4.  Page  833 

See  Prisoner. 

PROCESS. 

See   Attorney,    5.  —  Foreign 
Attachment. 

PROCHETN  AMY. 
t  See  Infant,  2. 

PROMISSORY  NOTE. 

1.  Declaration  upon  a  promissory 
note  made  in  Ireland^  alleging 
that  it  was  made  payable  at 
Mo.  81.  Dame  Street,  Dublin, 
for  sterling  money,  without  going 
on  to  aver  that  Dublin  is  in  Ire- 
land, and  that  the  money  for 
which  the  note  is  given  is  Irish 
currency,  is  insufficient.  Sproule 
V.  Legge,  3  G.  4.  16 

2.  A  promissory  note  made  in 
Scotland,  is  within  the  statute 
3  &  4  Ann.  c.  9,  and  may  be  sued 
upon  in  England.  Milne  v.  Gra- 
ham,  3  G.  4.  203 

See  Bankers,  2. — Limitations. 
•  Venue. 

QUO  WARRANTO. 

See  Corporation,  2. — Costs. — 
Court  of  Requests. 

RATE. 
Sec  Constable.  — Highway. — 

llKCTOR. 

RECTOR. 
See  Highway. 


REGISTRY  ACTS. 

An  agreement  inter  partes  for 
sale  of  the  share  ot  a  vessel,  « 
a  present  interest  therein,  thoi 
the  purcbase-mone  J  is  to  be  pt 
with  interest  at  a  fatore  time 
Toid  within  the  26  Cteo.  3.  c. 
s.  17»  and  the  34  Oeo.  3.  c. 
8. 14,  for  not  reciting  therein 
certificate  of  the  ship's  regisl 
Biddelly.Leeder,4G.4.  Pagei 

See  Ship. 

RENT. 

Demand  of  rent  dae  from  lessee 
lessor,  though  made  of  a  Strang 
if  made  npon  the  land,  is  a  i 
ficient  demand,  and  need  not 
general,  to  sustain  ejectment 
a  forfeiture  for  non-payment 
rent,  being  lawfully  demand 
Doe,  d.  Brook  t.  Brydges^  3  G 

See  Assumpsit. — Covenant, 
Distress.  —  Infant,  1. 
Power.  —  Settlement,  1. 
Tithes,  1. 

REPLEVIN. 

1.  Where  a  sheriff*  or  his  depi 
neglects  to  enter  a  plaint  in 
plevin,  in  the  Countj  Court, 
damage  feasant,  this   Court  i 
not  compel  him  to  do  so  on  n 
tion.   Ex  parte  Boyle ^  3  G.  4. 

2.  Declaration  in  debt  by  the  asa 
nee  of  a  surety  bond  in  replev 
set  out  the  condition,  which  w 
that  **  if  B.  appeared  at  the  ti 
next  county  court,  and  there  p 
secuted   his   suit  without  del 
against  /.  the  bond  to  be  roii 
averment  *'  that  1^.  did  not 
pear,  ^c."    Plea,  first  non 
factum,  and  issue   thereon; 
cond,  '*  thatjB.  did   appear  i 
prosecute,  &c. ;"  and  third,  *'  t 
B.  did  appear  at  the  then  n 
County  Court  and  pro8ecttte«4 
and  which  said  suit  ts  Ml 
pending  ami  frnddtmrmimtd^   I 


SALE. 

plication  to  the  second  and  third 
pleas,  traversing  the  appearance 
and.  prosecuting  of  the  sait,  but 
not  traversing  the  allegation  that 
the  suit  was  siili  depending  and 
undetermined^  and  issue  on  the 
replication  :  —  Held,  on  these 
pleadings,  that  an  agreement, 
(which  was  made  a  rule  of  this 
Court)  between  plaintiff  and  the 
principal  to  stay  all  proceedings 
in  the  replevin,  upon  payment  by 
the  latter  of  a  certain  sum  of 
money,  each  party  to  pay  his  own 
costs,  was  admissible  evidence  to 
negative  the  allegation  in  tlie 
third  plea,  that  the  suit  was  still 
depending  and  undetermined^  and 
that  the  surety  was  not  discharg- 
ed by  such  agreement,  after 
breach  by  the  principal,  but  was 
liable  for  such  sum  as  appeared 
upon  a  reference  to  be  due.  Hal' 
iett  V.  Mountstephen^  4  G,  4.- 

Page  343 
See  Tithes,  I. 

RIGHT  OF  WAY, 

To  trespass  quare  clausum  fregit, 
the  defendant  justiGed,  a  right  of 
way  over  the  locus  in  quo  in  the 
occupiers  of  premises  adjacent 
thereto,  and  it  being  proved  that 
he  was  seised  of  the  premises,  in 
respect  of  which  the  right  of  way 
was  claimed,  and  occupied  only 
by  means  of  a  tenant  to  whom  the 
premises  were  demised : — Held, 
that  he  was  an  occupier  to  sus- 
tain the  plea  of  justification 
pleaded.    HoUis  v.  Proud,  3  Q,  4. 

31 
RULE  OF  COURT. 

Sec  Warrant  of  Attorney. 

SALE. 

On  the  11th  of  September  defend- 
ant entered  into  a  contract  for 
the  purchase  of  1400  bushels  of 
wheat,  the  bough t-note,  stating 
that  the  corn  was  sold  *'  accord- 
ing to  sample,  and  that  it  should 
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be  paid  for  in  bankers'  bills,  if 
required."  The  usage  of  the 
market  (Bristol)  was,  to  sell  by 
sample,  subject  to  the  buyer's  in- 
spection and  approval  of  the. bulk. 
On  the  19th  September  defendant 
applied  to  see  the  bulk,  but  was 
told  by  plaintiff  that  he  would 
either  send  for  a  bushel  on  the 
spot  or  would  send  him  a  load 
home,  the  next  day  for  his  in- 
spection, but  that  he  could  not 
shew  him  the  bulk,  as  it  was 
in  another  warehouse,  and  ''  he 
did  not  like  to  let  him  into 
his  connexions.'*  In  a  few  days 
afterwards  plaintiff  sent  to  de- 
fendant to  inform  him  that  the 
wheat  was  ready  for  delivery  ou 
producing  banker's  bills.  In  the 
mean  time  the  market  had  fallen, 
and  the  defendanVrepudiated  the 
contract :  —  Held,  that  he  was 
not  liable  in  an  action  for  the 
breach.  Lorimer  v.  Smith,  3  Gr.  4. 

Page  23 

See  Bankrupt,  2.— Case,  3. — 

Ship. — Vendor  and  Vendee. 

SCIRE  FACIAS. 

See  Bail,  1. — Ejectment,  4. — 
Practice,  2. 

SCOTLAND. 

See  Infant,    1.  —  Promissory 
Note,  2. 

SERVANT. 
&e  Ambassador. — Case,  1. 

SERVICE.  ^ 

See  Attorney,  6.  —  Bail,  7.— 
Ejectment,  1, 2,  3,  6. 

SESSIONS. 

See.  Appeal.  —  Bastardy,  1. — 
Certiorari,  2.  —  County 
Treasurer. — Highway,  1. — 
Overseer,  2. — ^Tithes,  2. 

SETTLEMENT. 

1.  Where  a  person  rented  and  re- 
sided on  a  tenement  of  i)L  iOs. 
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a-year,  and  during  the  same  time 
contracted  by  the  year  for  two 
ponds,  or  for  the  rashes  and  flags 
growing  therein  (he  being  by 
business  a  chair-bottomer),  the 
owner  of  the  ponds  reserving  to 
biinself  the  use  of  the  water  as 
he  thought  proper »  the  rent 
agreed  for  being  5«.  a-year  for 
one  pond,  and  5s.  and  two  door 
mats  of  the  value  of  2s.  for  the 
other: — Held,  that  he  thereby 
acquired  a  settlement.  Rex  v. 
The  Inhabitanti  of  All  Saints  in 
Cambridge,  3  G.  4.  Page  47 

.  2.  Where  a  minor  enlisted  into  the 
Royal  Marines,  and  having  been 
discharged  from  the  service  at 
the  end  of  the  war,  before  he  at- 
tained twenty-one,  returned  to 
his  father's  family  :-!-Held,  that 
he  was  not  emancipated.  Rex  v. 
The  Inhabitanti  of  Rotherjield 
Oreg§,  4  G.  4.  628 

3.  Renting  a  house,  and  letting  part 
of  it  off  to  a  lodger  is  holding  a 
separate  and  distinct  dwelling- 
bouse  within  the  statute  59  G,  3. 
c.  50,  so  as  to  confer  a  settle- 
ment. A  tenement,  within  the 
meaning  of  that  statute,  may 
consist  of  house  and  land  taken 
at  diflerent  times  and  of  difler- 
cnt  persons,  provided  the  whole 
annual  rent  amounts  to  10/.  and 
the  land  and  house  be  in  the 
same  parish.  Rex  v.  The  Inha- 
bitantg  of  North  CoUingham, 
4  G.  4.  743 

4.  At  the  end  of  a  year's  service  in 
the  parish  of  N,,  a  master  being 
about  to  remove  into  the  parish 
of  B,  said  to  his  servant,  "  would 
you  like  to  go  with  me  thither  ?" 
Servant  said,  "  he  had  no  objec- 
tion." Master  replied,  "  I  fear 
you  are  scarcely  strong  enough 
for  the  work  there,  but  try."  The 
Kcrvant  went  into  B.  and  after 
serving  his  master  for  six  weeks, 


the  latter  asked  hiro  what  wages 
he  expected;  to  which  he  an- 
swerea,  **  what  yoa  please.'' 
The  master  then  said  he  would 
give  him  the  same  as  the  year 
before:  with  which  he  was  sa- 
tisfied and  remained  in  the  ser- 
vice until  Michaelmas,  minus  ten 
days ;  for  which  period  the  mas- 
ter deducted  a  proportionate 
amount  of  wages : — Held,  that 
this  was  a  conditional  hiring,  and 
conferred  a  settlement  on  the 
servant  Rex  ▼.  The  Inhabitants 
of  Northtoold,  4  G.  4.    Page  790 

5.  A  pauper  was  hired  as  a  labourer 
in  husbandry,  to  serve  a  farmer 
under  an  agreement  that  he  was 
to  have  yearly  wages,  and  his 
master  either  to  find  him  two 
cows,  or  provide  himself  with 
two,  and  jeed  them  an  his  maS' 
ter's  farm.  The  panper  bought 
one  cow,  and  his  master  found 
him  another,  both  of  which  were 
fed  during  the  summer  in  his 
master's  pasture,  and,  in  the  win- 
ter, were  kept  in  his  master's 
straw  yard,  and  fed  with  hay 
grown  upon  the  farm.  The 
pasture  and  the  hay  feeding  were 
respectively  worth  5/.  5f.  a-year : 
Held,  that  the  pauper  did  not 
gain  a  settlement  by  renting  a 
tenement  of  10/.  vaJue.  Aliter 
if  the  contract  had  been  that  the 
cows  were  to  be  pasture  fed. 
Rex  V.  The  Inhabitants  of  Sutton 
Saint  Edmunds,  4  G.  4.  800 

6.  A  testator  charged  his  manor 
and  lands  with  an  annuity  of  20/. 
to  be  paid  by  trustees  to  a  parish 
schoolmaster  to  be  nominated  by 
the  person  or  persons  who,  for 
the  time  being,  should  be  enti- 
tled to  the  possession  of  the 
manor.  In  pursuance  of  the 
will,  a  schoolmaster  was  appoint- 
ed, and  received  the  annuity  for 
seven  years,  during  which  time 


SET-OFF. 

be  had  poufiHioo  of  ft  bonse 
(rent  free,  bat  worth  101.  a  yexr), 
which  WHS  Bssigaed  to  him  u  his 
reaidence  in  the  character  of 
schoolmaster: — Held,  that  aach 
resideoce  gaioed  him  a  Rettlement 
within  18  &  14  Car.  3.  thoagh 
by  the  terms  of  the  wQl  he  was 
liable  at  any  time  to  be  dismissed 
from  the  office  of  aohoolraaster, 
at  the  will  and  pleasure  of  (he 
donor.  Rex  v.  Tke  InhahiimUi  of 
LaAenieath,  4  O.  4.  Page  816 
7.  A  parish  apprentice  boond  for 
nine  years,  having  served  for  six, 
asked  his  mistress  leave  to  go 
into  another  service,  to  wbich 
she  consented,  saying  she  was 
not  against  it  if  he  ooold  better 
himself.  He  then  hired  himself 
as  a  yearly  servant  to  a  master 
in  another  parish,  and  informed 
Lis  mistress  of  the  fact,  to  which 
she  said,  "  Very  well,  I  am  not 
against  it."  In  «  few  days  he 
-  w«Dt  to  his  new  place,  and  in 
about  a  fortnight  returned  to  his 
mistress  for  his  clothes,  who  said 
she  hoped  he  liked  his  new  place, 
and  he  said  ho  did : — Held,  that 
this  was  not  such  a  consent  on 
the  part  of  the  mistress  as  wotdd 
give  the  pauper  a  settlement  un- 
der the  indenture  in  the  parish 
where  the  new  master  resided. 
Rex  V.  The  InhabitanU  of  Wkit- 
ekuTch,  AG.  A.  845 

SET-OFF. 

On  non  assumpsit  pleaded,  and  no- 
tice of  set-off  given  to  an  action 
for  goods  sold  and  delivered,  a 
witness  was  called  to  prove  a 
conversation  with  plaintiff,  in 
which  the  latter  began  by  pro- 
posing to  refer  the  matters  in 
dispute  between  him  and  de- 
fendant to  the  arbitration  of  wit- 
ness; but  this  being  refused, 
plaintiff  prucouded  to.  admK  that 


SHAM  PLEADING.    90S 

he  bad  received  oti  account  of 
defendant  800/.,  a  sum  more  than 
covering  the  demand  in  the  ac- 
tion:— Held,  that  this  convevsa- 
tion  was  receivable  in  evidence 
nnder  the  notice  of  set-off,  and 
ought  not  to  be  rejected  as  an 
offer  of  compromise,  although 
plaintiff  expressly  requested  the 
witness  to  state  the  conversatfoD 
to  defendant,  to  induce  him  to 
come  to  a  compromise.  ThowutM 
V.  Avttat,  AG,  A.  Page 366 

SEWERS, 
Where  the  owner  of  idush  lands 
was  bound  by  the  cnstom  of  a 
sewage  level  to  repair  the  sea 
wails  frontingbia  own  estate,and 
by  an  eitraordinary  flood  tide 
the  wait  was  damaged,  the  Court 
refused  a  mandamus  to  the  Com- 
missioners of  Sewers  to  re-im- 
burse  him  for  the  espenoe  of  the 
repairs,  it  appearing  by  affidavit 
that  the  wall  had  been  previously 
presented  for  irrepair,  ^d  was 
ont  of  repair  at  the  time  the  ac- 
cident happened.  Rex  v.  7%e 
CommUsionert  of  Seteert  m  Euex, 
AG.  A.  70U 

SHAM  PLEADING. 
To  a  declaration  for  use  and  occo> 
pation,  the  defendant  pleaded, 
"  that  after  the  making  of  the 
promises,  and  after  the  accruiofr 
of  the  causes  of  action  mentioned 
in  the  declaration,  and  before  the 
exhibiting  plaintiff's  hill,  defend- 
atit  delivered  to  plaintiff  one  ton 
weight  of  Riga  hemp,  and  one 
hundred  weight  of  Rvuia  tallow, 
of  the  value  of  30/.,  in  full  satis- 
faclion  and  discharge,  and  that 
plaintiff  had  accepted  the  same 
of  defendant  in  full  satisfaction 
and  discharge.  Sec."  On  affida- 
vit that  this  pica  was  in  erery  re- 


910 


SlfUGOLERS. 


spect  false,  the  Court  dlowed 
plaintiflT  to  siga  judgment  as  for 
"want  of  a  plea.  Richley  v.Proone, 
4  G.  4.  Page  661 

SHERIFF. 

5reBAiL,  1. — Bankrupt,!,  2. — 
Case,  3. — Practice,  2. — Re- 
plevin, 1. — ^Trover. 

SHERIFF'S  COURT. 
.   See  Foreign  Attachment. 

SHIP. 

Sole  owner  of  a  ship  secretly  mort- 
gages three-fourth  shares  in  her, 
as  a  security  for  a  debt  due  to  a 
creditor,  and  he  is  allowed  by  the 
latter  to  retain  the  sole  posses- 
sion, management,  and  control  of 

.  the  vessel,  until  he  becomes  bank- 
rupt, and  though  the  requisites 
of  the  registry  acts  had  been 
complied  with  : — Held,  that  the 
vhoio  vessel  passed  to  the  assig- 
nees under  the  statute  21  Jac,  1. 

.  c.  19.  s.  11,  and  that  trover  would 
lie  against  the  mortgagee,  who 
bad  taken  possession  of  the  ship 
upon  the  bankruptcy.  Kirkley  v. 
Ilodgion,  4  G.  4.  648 

See  Registry  Acts. 

SMUGGLERS. 

Tlie  statute  57  Geo.  3.  c.  87.  s.  5. 
enacts,  that  when  any  person 
offending  against  the  same,  or 
any  other  act  relating  to  the  cus- 
toms or  excise,  shall  be  arrested, 
he  is  to  be  conveyed  before  one 
or  more  Justices  of  the  Peace, 
■  "  residing  near  to  the  port  or 
place  into  which  the  smuggling 
vessel  is  carried  or  near  to  the 
place  wlicre  any  such  person  shall 
be  so  taken  or  arrested,'*  Where 
two  persons  were  apprehended 


STAKEHOLDEtL 

in  a  smuggling  boat,  under  this 
act,  whilst  afloat  m  the  port  of  F., 
which  had  an  exclusive  local  ju- 
risdiction, and  after  being  taken 
on  shore  and  detained  two  days 
there,  were  carried  on  board 
again  and  conveyed  into  another 
port,  where  they  were  convicted 
by  justices  of  another  jurisdic- 
tion. Semble,  that  such  convic- 
tion was  illegal. 

If  by  the  same  statute  justices 
of  one  local  jurisdiction  have  au- 
thority to  convict  for  an  oflence 
committed  within  another,  such 
authority  must  appear  upon  the 
face  of  the  conviction.  There- 
fore, where  Justices  of  the  port 
ofD.  convicted  for  an  offence 
committed  in  the  port  of  F., which 
had  an  exclusive  jurisdiction, 
without  shewing  on  the  face  of 
the  conviction  that  they  had  au- 
thority to  do  so,  the  conviction 
was  quashed.  Ex  parte  Kite, 
3G.4.  Page  212 

STAKEHOLDER. 

A.  takes  from  the  Board  of  Works 
a  piece  of  ground  in  Westminster 
for  the  erection  of  galleries  at 
the  king's  coronation,  and  under- 
lets part  of  it.  to  B.  on  the  same 
terms.  The  rent  is  paid  by  B, 
to  A,,  who  deposits  it  in  the  hands 
of  his  bankers,  with  a  condition 
that  if  the  coronation  docs  not 
take  place,  and  the  rent  is  in 
consequence  remitted  by  the 
Board  of  Works,  the  money  is  to 
be  returned  to  B.  The  corona- 
tion does  take  place,  but  in  con- 
sequence of  the  speculation  being 
unprofitable  to  the  parties,  the 
Board  of  Works  remits  the  wholo 
rent  to  A.,  who  refuses  to  return 
the  money  paid  him  by  B, : — 
Held,  that  B,  might  maintain  as- 
sumpsit for  money  had  and  re- 
ceived   against   the  bankers  as 
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STATUTES. 

stak'ebolders.  TnucM  andirihers 
T.  Marsh  and  otheri^  4  O.  4. 

Pa^e  712 

STAMP. 

Bailable  proceaa  cannot  be  made 
retamable  so  as  to  pass  over  a 
Term,  but  if  a  writ  be  sued  out 
in  Trinity,  it  may  be  made  re- 
tamable  on  tbe  last  return  of 
Michaelmas  Term.  Where  a  writ 
sued  out  in  Trinity  wa&  after- 
wards twice  re-sealed»  and  the 
return  altered  to  the  last  day  of 
Michaelmas  Term,  without  a  fresh 
stamp : — Held,  that  the  writ  not 
having  been  used  until  the  de- 
fendant was  arrested  was  regular, 
and  need  not  hare  been  renewed. 
Dwrdon  r.  Hamnumd,  3  G.4. 
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STATDTES— CITED  OR  COM- 
MENTED  ON. 


1. 

c.  3. 

Richard  3. 
Prisoner. 

86 

3. 

c.  3. 

Henry  1* 
Prisoner. 

86 

Philip  and  Mary. 

1  &  2.  c.  13.    Prisoner. 

2  &  3.  c.  10.    Prisoner. 

B6 
86 

31. 
43. 

c.  4. 
c.  2. 

Elizabeth. 

Prisoner.                     86 
Poor.         634.  651.  735 

1. 

3. 

4. 

21. 

c.  15. 
c.  8. 
c.  1. 
c.  19. 

James  1. 

s.  2.    Bankrupt       142 
Bond.                        649 
Prisoner.                     86 
s.  11.  Bankrupt  495.848 

7&8.  c 

WiUiam  3. 
.  6.    Tithes. 

860 

1. 
3< 

St  2. 

lV  4.  c 

Anne. 
c.  9.  Prisboer. 
.  9.    Promissory 

86 
Note. 

293 


STAYING  PROCEBDINGS.  911 

5.  c.  14.  s.  4.  Game.    '  Page  727 

9.  c.  14.    Gaming.  675 

—   c.  20.    CosU.  341 


Oeorge  1. 

9.  c.  22. 

Black  Act 
€reor^e2. 

439 

2.  c.  23. 

Attorney. 

461 

—   C.24. 

s.  7.    Bribery. 

450 

12.  c.  13. 

8. 9.    Attorney. 

'  406 

22.  c.  46. 

Attorney. 

64 

24.  c.  44. 

Justice. 

43 

22.  c.  83. 

23.  c.  38. 

—  c.  70. 
26.  c.  60. 
28.  c.  37. 

32.  c.  28. 

33.  c.  5. 

34.  c.  14. 

—  c.  68. 


I 


Oeorge  3. 

13.  c.  78.  8.  34.  Highway.  62. 689 

17.  c.  26.    Annuity.  150 

Poor.  184 

Court  of  Requests.  241 
Excise.  9 

Ship's  Register.      499 
Excise. 
Lord's  Act. 
Lord's  Act 
Attorney. 
Ship's  Register. 

37.  c.  90.  8.  31.  Attorney. 

41.  c.  109.  InclosureAct 

43.  c.  46.     Arrest. 

44.  c.  98.    Post  Horse  Duty.  617 

49.  c.  68.  Bastardy.        167.  426 

50.  c.  49.  Overseers. 
53.  c.  127.  8.  4.  Tithes. 
55.  c.  68.  Highway. 

—  c.  137.  Poor. 
57.  c.  87.    Prisoner. 

—  c.  87.  8.  6.  Smugglers.  212 

—  c.  99.  8.  67.  Clergy.  718 
59.  c.  12.  8. 17.  Ejectment  708 

—  c.  50.    Settlement  743 

Oeorge  4. 

1.  c.  87.    Ejectment.       665.  688 

—  c.  88.    Post  Horse  Duty. 

617.625 

STAYING  PROCEEDINGS. 

After  the  acceptor  of  a  bill  of  ex- 
qhange  has. offered  to  pay  tbe 
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165 
429 
499 
238 
161 
266 


299 
860 

62 
184.809 

86 


9\% 


TESFDBIL 


TITHES. 


*  ^bt  and  the  costs  of  the  aetkm 

*  ttg^Qst  liimself,  the  plaintiO*,  who 
'  was  an  attorney  and  indorsee  of 

the  bill,  brought  another  action 
against  the  drawer,  who  was  his 

^'own  client;  the  Coort  stayed  the 
proceedings*  upon  payment  of  the 
debt  and  the  costs  of  one  action 

■  only.    HodMOH  v.  Gunn,  3  G,  4. 

Pa^  67 

See  Abrest,  4.— Writ  of  £r- 

RORy  2. 

SUPERSEDEAS. 

^  writ  of  error  is  no  supersedeas 
of  execution,  unless  bail  in  error 
be  put  in,  and  notice  thereof 
given  within  the  time  limited  by 
me  rules  of  the  Court  Attenbury 
T.  Simik,  M.  1821.  85 

See  Writ  of  Error,  l. 

TAXES. 
See  Post  Horse  Duty,  2. 

TENDER. 

Defendant  tendered  seven  sove- 
reigns in  payment  of  a  demand 

,.  of  6L  17«.  dcf.,  and  said  to  plain- 
tiff, **  there,  take  vour  demand ;" 

.  and  at  the  same  Ume  delivered  a 
counter  claim  upon  plaintiff  of 
1^  6s.;  and  plaintiff  said,  "  you 

.  must  go  to  my  attorney :"— Held, 
that  this  was  not  sufficient  to  sup- 
port a  plea  of  tender  to  an  action 
brought  ifor  the  6/.  17s.  6rf.  Brady 

:  V.  Janes,  BO,4u  305 

See  Distress. 

TITHES. 

1.  By  an  inclosure  act  the  tithes 

*  payable  in  respect  of  certain  old 
jnclosures  were  extinguished,  and 
in  lieu  thereof  a  com  rent  sub- 

-  stituted,  which  was  directed  to  be 
paid  for  ever  afterwards  to  the 


impropriator  and  Ticar/  by  the 
person  who  for  the  time  being 
ahould.  be  in  possession  or  occu- 
pation of  the  land  out  of  which 
the  rent  should  be  issuing;  and 
a  power  of  dutress  was  given  for 
the  recovery  thereof,  the  same 
as  is  for  rent  service  or  other 
rent  in  arrear.  For  several  years 
part  of  such  land  remained  hu- 
tenanted  and  wholly  unprofitable 
to  the  owner,  who  during  that 
time  resided  elsewhmre.  The  land 
was  then  demised  to  a  tenant  who 
entered  and  brought  it  Into  enlti- 
tation: — Held,  1.  Tliat  daring 
the  time  the  land  was  untenanted 
and  uncultivated,  the  landlord 
was  in  the  legal  possession  there- 
of, within  the  meaning  of  the  act, 
so  as  to  subject  him  to  the  pay- 
ment of  the  com  reiU  in  arrear ; 
and,  2.  That  the  goods  of  the  te- 
nant, coming  in  under  him,  were 
liable  to  distress  for  such  rent 
in  arrear.  NewUng  v.  Pearce^ 
4  G.  4.  Page  607 

2.  By  7  &  81F.  3.  c.  6.  a  summary 
remedy  is  given  before  two  jus- 
tices for  the  recovery  of  small 
tithes,  under  the  value  of  40s. 
[increased  to  10/.  by  53  Geo.  3. 
c.  127.  s.  4.] ;  by  s.  7,  which  gives 
an  appeal  to  the  Sessions,  the 
certiorari  is  taken  away,  **  unless 
the  title  of  the  tithes  should  be 
in  question ;''  and  by  s.  8,  if  any 
person  complained  against  for 
subtracting  tithes,  should  insist 
before  two  justices,  upon  any  pre- 
scription, composition,  or  modus 
decimandi,  agreement,  or  tUie,  in 
order  to  free  himself  from  the 
tithes  claimed,  and  deliver  the 
same  in  writing  to  the  justices, 
subscribed  by  him,  and  should 
give  the  party  complaining  secu- 
rity, to  the  satisfaction  of  the 
justices,  to  pay  all  costs  and  da- 
mages, as  upon  a  trial  at  law,  to 


TOLL. 

be  had  for  that  purpose  in  any 
superior  Goorty  shooid  be  given 
against  him ;  in  case  the  prescrip- 
tion, &c.  should  not  upon  such 
trial  be  allowed,  in  such  case  the 
justices  should  forbear  to  give 

'  ^^y  judgment  of  the  matter,  and 
the  party  complaining  should  be 
at  liberty  to  prosecute  him  for 
the  sabtraction  in  any  Court  in 
which  he  might  have  sued  before 
the  act.     QwoBre^  whether  by  this 

'  act  the  justices  have  jurisdiction 
to  try  a  modus  deoimandi  ?  At  all 
events,  where,  after  summons  and 
appearance,  two  justices  made  an 
order  under  this  statute  upon  a 
defendant  to  pay  the  value  of  cer- 
tain small  tithes,  and  upon  the 
trial  of  an  appeal  agamst  the 
order,,  the  defendant  then,  for 

.  ike  first  time,  offered  evidence  of 
a  modus  decimandi,  which  was 
rejected: — Held,  that  the  Ses- 
sions did  right,  and  that  if  the 
defendant  meant  to  avail  himself 
of  a  modus  as  ground  of  defence, 
he  was  bound  to  submit  his  evi- 
dence to  the  two  justices  in  the 

^  first  instance.  Rex  v.  Jeffery, 
4G.  4.  Page  860 

See  Highway. 
TOLL. 


To  support  a  claim  of  toll  traverse, 
a  special  consideration  need  not 
be  shewn.  Where  to  trespass  for 
distraining  goods  brought  to  the 
market  of  F.  for  tolls  due  in  re- 
spect thereof,  the  defendant  jus- 
tified the  distress  by  shewing  a 
prescriptive  right  as  lord  of  the 
manor  of  F.,  of  which  the  town 
of  F.  formed  a  part,  to  take  a 
certain  reasonable  toU  for  goods 
brought  within  the  town  for  the 
purpose  of  being  there  delivered, 
and  in  fact  delivered,  and  averred 
certain  special  considerations  for 
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taking  the  toll,  to  which  the  plftin- 
tiff  was  no  party:— Held,  after 
verdict,  that  the  prescriptive  right 
of  soil  in  the  manor  (the  toll  be- 
ing coeval  therewith)  was  a  suffi- 
cient general  consideration  for 
the  toll,  as  a  toll  traverse,  the 

{ilaintiff  having  brought  aud  de- 
ivered  goods  within  the  manor. 
Richards  v.  Bennett,  4  6»  4. 

Pay e  389 
See  Canal. 

TRESPASS. 

1.  The  Stat.  16  &  17  Car.  2.  c.  12. 
for  making  certain  rivers  naviga- 
ble, gave  the  undertakers  therein 
mentioned,  power  to  make  new 
cuts,  &c.  for  the  purpose  of  im- 
proving the  navigation  of  such 
rivers,  but  required  them  to  make 
compensation  to  the  owners  of 
lands,  through  which  such  cuts, 
&c.  were  to  be  carried,  for  any 
injury  done  to  their  property, 
according  to  the  determination  of 
commissioners,  or  in  pursuance 
of  agreement  between  the  par- 
ties; but  the  act  contained  no 
clause  giving  the  undertakers  any 
power  to  picrcAose  iandtf  nor  did 
it  recognize  in  them  any  right  of 
soil  in  the  beds  or  banks  of  the 
rivers  intended  to  be  made  na« 
vigable.  Where  the  river  /., 
mentioned  in  this  act,  was  made 
navigable  by  certain  undertakers 
in  1702,  and  their  successors  ex- 
ercised for  a  long  series  of  years 
various  acts  of  ownership  and 
enjoyment  of  the  banks  by  cut- 
ting bushes,  &c.  and  had  granted 
a  lease  of  hatches  and  *sluices 
made  in  one  of  the  banks  to  an 
occupier  of  land  adjoining  there- 
to, for  the  purpose  of  irrigation, 
and  there  was  no  proof  of  any 
agreement  between  the  under- 
takers and  the  original  proprie- 
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TRESPASS. 


TROVER. 


•  tors  of  the  land  for  the  pnrchtase 
of  the  soil  of  the  bank  :— Held, 
that  such  an  agreement  could  not 
he  presumed  from  these  acts  of 
ownership  and  enjoyment  when 
opposed  to  similar  acts^exercised 
by  the  occupier  of  the  adjoining 
landy  and  that  the  act  of  parlia- 
sieot  afforded  strong  evidence 
against  such  presumption : — Held 
also,  that  evidence  of  acts  of 
ownership  and  enjoyment  exer- 
cised by  the  undertakers  on  other 
parts  of  Xhe  line  of  the  naviga- 
tion wa&  inadmissible    to   shew 

'  their  title  to  the  locus  in  quo^unr 
less  unity  of  title  and  character 
between  the  locus  in  quo,  and  the 

•  other  parts  of  the  line  of.  naviga- 
tion, was  previously  establishied. 
Horn  ▼.  Goldfinch,  4  G.  4. 

Page  316 
3.  Tenant  from  year  to  year  being 
.    desirous  of  letting  his  house  for 
a  quarter,    quits  and  leaves  it 
locked  up,  with  authority  to  his 
landlord  to  let  it  during  his  ab- 
sence if  opportunity  should  offer, 
and  for  that  purpose  leaves  the 
key  with  a  nt*igbbour.     An  op- 
portunity  of  letting  offers,  but 
the  person  who  has  the  key  hav- 
ing absconded,  the  landlord  en- 
ters by  placing  a  ladder  against 
the  house,  and  raising  tbe  first 
floor  window,  and,  after  shewing 
the  house,  leaves  it  in  the  same 
state  as  before ;  the  house  is  af- 
terwards broken  open  by  persons 
unknown,  and  some  of  the  te- 
Bant's  furniture  and  wearing  ap- 
parel   is    stolen.      Trespass     is 
brought  against  the  landlord  for 
breaking  and  entering  the  house, 
and  leaving  it  insecure,  per  quod 
tenants' furniture  and  wearing  ap- 
parel were  stolen  : — HrJd,  that  a 
plea  of  leave  and  licence  was  no 
-   ainswer  to  tbe  action.     Ancastcr 
v.MiUing.-iG.^.  714 


9.  Where  plaintiflT  in  trespass  quire 
clausum  fregit  begins  by  namiog 
'  his  own  close,  it  is  not  necessary 
for  him  to  new  assign  after  a  plea 
of  liberum  tenementum.  There- 
fore in  trespass  for  breaking  apd 
entering  a  certain  close  of  plaiD- 
tiff  called  the  Homeward;  and 
plea  that  tbe  said  close  called  tbe 
Homejfard  is  the  soil  and  freehold 
of  defendant;  and  issue  tbereoa, 
which  is  found  for  plaintiff:— 
Held,  that  a  new  assignment  was 
unnecessary.  Cocier  r.  CVmp- 
t<m,  4  G.  4.  Page  719 

See  Com  M  f  ss  ION  ers. — Justicb  op 
Pback,2. — Prisoner. — Right 
OF  Way. — ^Toix. 

TRIAL. 

The  afllidavit  to  postpone  a  trial  oa 
'  the  ground  of  the  absence  of  s 
witness,  need  not  state  the  name 
of  the  witness  suggested  to  be 
material  and  necessary.  Smith 
V.  Doinon,  4  G.  4.  4i0 

&e  Assumpsit. 

TROVER. 

The  machinery  of  a  mill  is  part  of 
the  freehold,  and  cannot  lawfully 
be  removed  by  the  tenant.  Where 
the  owner  of  a  mill  demised  it  to 
a  tenant  under  agreement  for  a 
lease  for  thirty  years,  and  tbe 
tenant  clandestinely  dismantled 
the  mill  of  the  machinery,  which, 
in  its  removal,  was  seised  by  the 
slieriflT  in  execution,  and  sold  on- 
der  his  authority  to  a  bona  fide 

fmrchaser : — Held,  that  the  land- 
ord  might  maintain  trover  agaiust 
such  purchaser,  though  the  te- 
nant's term  was  unexpired.  Fer- 
rant  ▼•  Tkomptom,  3  G*.  4.  1 

See  AssiGNBKs. — Assumpsit.— 
Bankrupt,  2. — Bringing  Mo- 
NBYiNTo  Court.  —  Carrier. 
Dfivisjs,  ^ 


VENUE. 


WITNESS. 
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TRUSTEES. 

See  Administrators.  —  Deeds. 
Devise,  2.  4.  —  Discontinu- 
ance. 

VARIANCE. 

See  Affidavit  of  Debt,  2. — Co- 
venant, 2. 

VENDOR  AND  VENDEE. 

lo  a  contract  for  the  sale  of  641 
hogsheads   of  tobacco,   then   on 
board  a  vessel  bound  from  A .  to 
B.,  it  is  stipulated   ''  that  one- 
fjfth  of  the  contract  price  shall 
be  paid  in  ready  money,  and  that 
for  the  other  four-fif tin  the  sellers 
are  to  look  to  their  correspondents ^ 
Messrs.  />.,  of  B.,  to  whom  the 
property  goes  consigned.     It  is 
nevertheless  understood  between 
the  parties,  that  interest  is  to  be 
calculated  as  if  the  sale  was  made 
at  two   and  three   months  from 
final  delivery ;  the  buyers  to  have 
the  benefit  of  the  seller's  policy 
in  case  of   average.'*     One-fifth 
of  the  contract   price  is  paid  in 
ready  money.     On  the  arrival  of 
the  tobacco  at  B.,  it  meets  with 
an  unfavourable  sale,  and  a  loss 
of    two- fifths   of    the   estimated 
value   takes   place: — Held,  that 
the  buyer  is  liable  to  the  seller 
upon  this  contract  for  the  amount 
of  such  loss.    Hoffman  v.Heif^ 
man,  3  6r.  4.  Page  74 

See  Broker. — Carrier. — Case. 
Frauds. — Sale. — ^Trover. 

VENUE. 

Where  plaintiff  declared  upon  a 
promissory  note,  with  a  count  for 
goods  sold  and  delivered,  and 
laid  his  venue  in  London,  and  af- 
terwards delivered  a  particular, 
reversing  the  order  of  his  de- 


mands, the  OiTurt  refused  to 
change  the  venue  to  Lancashire, 
on  an  affidavit  that  the  real  cause 
of  action  was  goods  sold  and 
delivered,  arising  in  the  latter 
county,  and  not  elsewhere,  the 
existence  of  the  promissory  note 
not  being  negatived.  Hart  v. 
Taylor,  3  G.  4.  Page  164 

USAGE. 

See  Case,  2. — Charter.— Sale. 

WARRANT. 

See  Constable. 

WARRANT  OF  ATl'ORNEY. 

Judgment  entered  up  on  an  old 
warrant  of  attorney,  the  affidavit 
stating  that  the  defendant  was 
alive  at  New  South  Wales  in  the 
month  of  August  last,  as  appear- 
ed by  a  letter  received  from  him 
of  that  date.  Hopley  v.  Thornton, 
3  G.  4.  12 

WARRANTY. 

Proof  that  a  horse  is  *'  a  good 
drawer'^  only,  will  not  satisfy  a 
warranty  that  he  is  **  a  gooddrawer 
and  pulls  quietly  in  harness.^*  Col- 
therd  v.  Puncheon,  3  Gf.  4.         10 

WITNESS. 

Where  tlie  captain  of  a  merchant 
ship,  domiciled  in  this  country^ 
was  detained  by  a  plaintiff  for  a 
considerable  time  to  give  evidence 
in  a  cause,  but  before  issue  was 
joined  or  notice  of  trial  given: — 
Held,  that  the  Master  was  at 
liberty  in  taxing  the  costs,  to 
allow  the  expence  of  maintaining 
the  witness  during  such  detention. 
Berry  v.  Pratt,  4  G.  4.  424 

5ce.BANKRUPT,  3. — Commission- 
ers.— Justice  op  Peace,  2. — 
Prison  br. — Set-off.— Trial, 


«     J  • 
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^     WRIT  OF  ERROR. 


WRIT  OF  ERROR. 

1.  The  allowance  of  a  writ  of  error 
does  ..a^  stay  execntioUy  unless 
the  defendant  perfects  his  bail  in 
time.    SmUh  y.  Howard^  8  G.  4. 

Page  85 


2.  A  writ  of  error'*dc^  not.  staj 

Proceedings,   unless   ibef'    P&rtr 
ringing  it  positively  states  i|i  hu  , 
affidavit  that  there  is  error.    Mee 
V.  Hopkins,  3  G.  4.         Page  208 

See  Indemnity  Bond. — Super- 
sedeas. 
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